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AT A TERM OF THE APPELLATE COURT # 


Ae 


& 
Begun and held at Ottawa, on Tuesday, the fourth day of October, 


y 
in the year of our Lord one thousand ny e hundred and 


% 


cuhgaa! ! one, within and for the Second IDE ied of the State 


of Illinois: 4 


iy 
in 
af 
P 
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Present--The Hon. DORRANCE DIBELL, Presiding Justice. 


‘Hon. NORMAN L. JONES eckiee: 

é 
Hon. AUGUSTUS A. PARTLOW, Justice. 
JustUs Ie JOHNSON, Clerk. 


cuRT S. AYERS, Sheriff. 
aac ' 








BE IT REMEMBERED, that afterwards, to-wit: on 


the opinion of the Court was filed in the 


Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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6937 : 40 
Caroline Hosfeldt, appellee, 
VS. Appeal from Rock Island. 
Julius B. Schmidt, et al., ) 
appellants, ) 


DIBELL, i. 224 Le O21 


This was an action on the case, brought in the Rock Island 
circuit court on December 20, 1917, against the members of the 
firm of Fritz T. Schmidt & Sons and the Illinois Oil Company, 
wherein the declaration tn different counts charged that Howard 
Hosfeldt, son of plaintiff, was able to and did provide a main- 
tenance for plaintiff; that the Schmidt firm kept a dram shoo in 


Rock Island and sold and gave to her son Howard, whiskey, beer, 


wine and other intoxicating liquor, whereby he became intoxicated 


and on account thereof became despondent and took his own life; 
and that the Illinois 0i]1 Company owned the premises occu ied 

by the Schmidt firm and where liquor was sold to Howard and per- 
mitted the occupation of said premises for said purposes and that 
‘by the death of Howard, plaintiff was injured in her property and 
means of support by means of said intoxication, so produced as 
aforesaid. These allegations were varied in the different counts. 
There were pleas of not guilty; a jury trial; a plea of the Statute 
of Limitations to certain amendments to the declar.tionj demurrer . 
to said plea sustained; a verdict for plaintiff for °3,000, a 
motion by defendants for a new trial denied; a judgment on the 
verdict, and an appeal by defendants to this court. 

The case sought to be established by plaintiff's proofs was 
that Howard, son of plaintiff, and a friend of his named Green, 
were bell boys working in the Blackhawk Hotel in Davenport, Iowa, 
while his parents lived in Rock Island County, Illinois, that 
Howard was between 17 and 18 years o14; that the boys wished to 
buy and drink some liquor, and Howard told Green that he knew a 


place in Rock Island where they could get liquors cheaper at 
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wholesale; that the two boys took a satchel ani went to the place 


of business of the Schmidt firm and there bought whiskey, beer 


and wine, and placed the liquor in the s&%chel and brought it 
ha to Davenport and took it to the home of an acquaintance 
named Strohuber, and there Howard drank whiskey and beer and wine 
and became intoxicated; that they went out into the street; that 
Howard threw loose change about the street and sang on the street 
and got into a fight with & police officer in plain clothes and 
was eatike a and taken to a police station; tht he resisted all 
the way; that he attempted to hang himself in the city jail; that 
he was drunk and violent and stotiieen while there; that he ex- 
plained his attempt to hang himself by saying that he did et care 
to live, that he had disgraced his family and for that reason would 
like to have finished the job; that in half an hour or an hour 
afterwards he was removed to the county jail and in half an hour 
afterwards was found hanging by the bars dead. 


It is contended by; appellants that as the drinking, intoxica- 


-Gion and death all occurred in Iowa, no recovery therefor can be 


had in this State, There is nothing in our Dram Shop Act creat- 
ing such 2 limitation upon the right to recover, The violation of 
the law by the defendants was the sale of liquor to this minor 
in Rock Island. That is the cause of action ani not merely the 
death. We think the objection not well taken. 

It appeared that plaintiff had a husband with whom she was 
living. It is argued that he was bound to support plaintiff and 
therefore the proof does not show that she was injured in her means 


of support by the death of her son. The proof showed that for 


several years Howard had been working for different employers; that 


at several places where he worked he wes paid $4.00 per day and 
plaintiff received all his wages; that while working at another 
place Where he received from $3.00 to $5.00 per day, he sent his 
mother from $7.00 to $10.00 per week) ‘fhat when he worked at the 
Blackhawk, he gave his mother $7.00 to $10.00 ver week; that when 
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he worked at another place he turned over a bank account to her 
on which she drew out $100.00 at different times. As to this 


latter payment it was shown by defendants th t she wag mistaken 


in the amount. It therefore appeared that he was delivering 


to his mother a substantial portion of his earnings from the 
time he first began to work, and it was shown that nearly ali of 
that time he did not live at home. We think it was not necessary 
for plaintiff to prove what support she received from her husband 
or what he was able to do for her, but that this evidence 
was sufficient to show that she was injured in her means of 
support by the death of her son. There was a similar holding 
in Threlkeeb v. Morwodowski, 202 Ill. App. 599, though the judgment 
in favor of the mother was reversed for errors in instructions. 

It is contended that the declaration did not sufficiently 
identify the place where the liquor was sold. It will be a 
sufficient answer to this contention to say that the abstract only 


partially states the description of the premises in the declaration 


_ and does not at all set out that portion of the description of 


which complaint is made in the briefs. ‘ So far as the abstract 
is concerned, the only description of the premises where the liquor 
was sold to Howard was No. 1517 Second Avenue, in the City of 


Rock Island, in the County of Rock Island and State of Illinois. 


That was a perfect description of the place where it was proved 


that this liquor was sold. It seems that there was some other 


‘degeription not stated in the abstract of the declaration, which 


had to do with a certain Lot 4 and the City Engineer of the City 
of Rock Island testified that the building in question was not 
wholly on said Lot Four. We are of the opinion that the descript- 
ion. of the location of the building by the street and number was 
sufficient. Green, a witness for plaintiff, was the oniy one 

who told where this liquor was purchased. He had stated that he 
did not remember the description of the place but that he could 


go to it and he dia take counsel for plaintiff to the place on twa 
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3 occasions and pointed out this particular store, No. 1517 


Second Averme, which was owned by the Illinois 0il Company 
and occupied by the Schmidt firm for a wholesale liquor house. 


Green testified that they bought the liquor over a counter, and 


defendants proved thet there was no counter in the building. 


They did prove that there were two saloons adjoining this build- 


-inge All these matters went to the question whether Green was 


correct in his identification of No. 1517 as the place where 
the liquor was bought.. That was a question for the jury. ile 


cannot say they were wrong. There was another matter affecting 


“the eredibility of Green. He was a witness before the coroner's 


jury, which investigated the cause of this death, and at first 

he there denied that he went with Howard to buy these liqors. 
Before his testimony was through, his emoloyer at the Blackhawk 
ascertained the truth from him andi he then again became a witness 
before the coroner'sjury and testified as he testified at the 
trial of this case. Wevertheless the jury believed him. Green 
testified by deposition and plaintiff is créticized for not oro- 
ducing him in person at the trial. Green lived in another state 
and plaintiff could not compel his attendance in this state, 

and the plaintiff was not only justified but required by due 
diligence to take his deposition while she could locate him. It 
is claimed the damages are excessive. The courts of review in 
this State have sustained awards of damages larger than the ver- 
diet of this jury in similar cases of the death of children under 
age. We cannot say that this son, who seems to 1 eS ae 
kind to his mother in giving her his wages, would not, have paid 


her more than the amount of this verdict, b 





We think the damages are not excessive. 

Complaint is made of the first imstruction given at olain- 
tiff's request. It simply contains a quotation from the Dram 
Shop Act. That quotation does contain the expression that a 


. 


party damaged can recover for exemplary damages. Another 
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instruction given for defendant permitted a recovery for plain- 
Safa Omiy for damage to her means of support. similar sitna- 


tion existed in Jeffries v. Alexander, 266 Ill. 40, where an 


instruction contained the same quotation from the statute and 


there were other instructions which limited the recovery to the 
means of support of plaintiff, and it was held no error was 
committed in that case by giving that instruction. Several 
instractions requested by defendant were refused. So far as 
they contained correct propositions of law they were embodied 
in other instructions given :Gseuéetsetest. The rest of then 
embodied incorrect elements. The court is not regtired to give 
the same proposition of law in several instructions. We are 
of Opinion there was no reversible erro: in the mling of the 
court upon the instructions. 

Upon the motion for a new trisl the defendants presented an 
affidavit by one Clara Strohuber, who was the wife in the home 
where the plaintiff's proof showed that Howard and Green spent 
the afternnon of the day of his death, and the substance of her 
testimony was that Howard did not go over to Davenport with Green, 


but that he stayed at her home in Davenport while Green went 


away with a suit case and came back an hour and half or two hours 


later with whiskey and wine in said suit case, and that Howard 
drank wine only and no whiskey at her home that afternoon. With 
this was an affidavit of one of the defeniahts, seeking to excuse 
defendants for not producing Mrs. Strohuber at the trial. It 
therefrom appears that Charlies Strohuber, the husband of Clara 
Strohuber, was asked in behalf of defendants if his wife knew 
anything about the cese and was told that she did not. This was 
a long time before the trial. Defeniants could have found Mrs. 


Strohuber then. Ordinary diligence should have caused them to 


| inguire of Mrs. Strohuber what she krew about these facts and not 
+0 rely upon whet her husband said about it. It was very obvious 


_ that Mrs. Strohuber would be likely to know whether these boys 
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drank liquor in her house that afternoon. At that time they 
eould Rave reached her and could have taken her deposition. 
Afterwards she and her husband removed to mother city and 
defendants did not know where she was. After the trial they 
exercised the diligence which they should have exercised hong 
before it. Defendants urge that if she had appeared: and testi- 
fied, plaintiff could not have recovered. We do not think that 
follows. if she had testified and had been cross examined, it 
might have been that the jury would still have believed Green. 
Her proposed testimony is not of the character which would re- 
quire the granting of a new trial in view of the lack of dili- 
gence in ascertaining her knowledge of the facts. 


The judgment is therefore affirmed. 
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Sea HOR TLLINOIES,:) .. 
SECOND DISTRICT. (°S- I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 


do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Court, at Ottawa, this- = _day of 


Sea SL ae ater Te in the year of our Lord one thousand 
nine hundred and twenty- 


Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 









Begun and held at Ottawa, on Tuesday, #he fourth day of October, 
in the year of our Lord one thou And nine hundred and 
twenty-one, within and for the Second District of the State 


of Illinois: 


Present--The Hon. DORRANCE DIBELL, Presiding Justice. 


Hon. NORMAN L. JQNES, Justice. 








Hon. AUGUSTUS Af PARTLOW, Justice. 


JUSTUS L. JOHNSON, Clerk. 





CURT S. AYERS, Sheriff. 











BE IT REMEMBERED, that afterwards, to-wit: on 
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Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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E. Godel & Sons, a corporation 
appellee, 


? 


vs. Appeal from Peoria 


John Barton Payne, Agent, etc., 
appellant, 


Nem ee a ee 


~ oO 
DIBELL, P. J. 2 e Ks TA. U & 1 
This is an action on the case, brought by E. Godel & Sons, 
a Gorporetion, engaged in meat packing at Peoria, against the 
Director General of Railroads, operating the Chicago & Alton 
Railroad, and by amendment, against the agent of the United 
States to settle claims arising during the Federal oneration of 
the Chicago & Alton Read. The alleged cause of action is the . 


conversion of a car load of hams at Hast St. Louis, A declara- 


‘tion of five counts was filed by plaintiff, to which defendant 


filed the general issue and two special pleas. There was a jury 
trial and a verdict and a judgment for plaintiff for $1,100, 


and defendant appeals. Defendant alleges as ground for reversal, 


(1) that the railroad did not convert the carload of hams; (2) 


that, if it did, plaintiff by its subsequent ecmduct waived the 
conversion; (3) that the true measure of damages was not proven 

or applied; (4) that the court erred in milings on instructions. 

Armour & Company purchased of plaintiff through Chicago 

Board of Trade brokers a carload of —s be delivered to the 
Armour Company at its plant at Bast St. Louis. The carload was 
inspected and the weighing supervised at the plant of plaintiff 
in Peoria. The hams were inspected on behalf of the Armour Com- 
pany at Peoria ail approved, and alse by a United States inspector 
there and .approved, and the car was shipped over the Chicago & 


Alton Railroad, consigned to the plaintiff, and the only informa- 


_ tion the railroad company had that Armour & Company were” concerned 


iA en the shipment was the notation, "Notify Armour." Plaintiff 
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executed a sight draft on Armour & Company at East St. Louis 

for $8,848.31, and attached that draft to the bill of lading ana 
deposited it in a bank in Peoria for eollection. The bill of 
lading provided that the property should not be delivered without 
the surrender of the Original bill of lading properly endorsed. 
The draft was never paid and the bill of lading was never surrend- 
ered, and it and the contents of the car were still the property 
of plaintiff, the comsigmee. When the car reached Hast St.Louis, 
the railroad company took the ear off from its tracks and deliver- 
ed it on the Armour tracks at Armour's plant at East St. Louis 

and placed if at the loading dock of Armour & Company, and an 
agent of armour & Company requested the government officer to re- 
move the seals of the car. The proof shows that such cars were 
placed on the Armour tracks after the Armour yard men had so 
directed. Inasmech as the draft attached to the bill of lading 
had not been paid and the bill of lading had not been surrendered, 
the operator of the railroad company was not authorized to deliver 
this car to Armour & Company. We are satisfied from the evidance 
that he did so deliver the car in violation of the rights of the 
Plaintiff. There was proof that the government inspector had 

had nothing to do with the contents of the car or with opening 
the same till directed by an agent of armour & Company after the 
ear had been placed at its dock on its tracks by defendant. 
Therefore the conversion was complete before the government 
inspeetor began his work. One difficulty which afterwards arose 
at East. St. Louis was that the East St. Louis house of Armour 

& Company had directed itsChicago office to perchase "New Cure" 
hams, whereas the code term received by the Chicago office of 
Armour & Company called for "Not New Cure" hams, wnich was wheat 
was purchased and shipped. The Hast St. Louis house supposed 

its order had been carried out as sent by it anid that the contents 


of the car were not as agreed. This was a misunderstanding between 


4a the two houses of Armour & Company. The car having been delivered 
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to armour & Company at Hast St. Louis in violation of the rights 
of plaintiff, the consignee, the defeniant became liable for the 
results. 10 C.J. 262. 

an officer of plaintiff went to Hast St. Louis on being 
notified of the situation. The main part of the hams were in 
proper condition, but some of them were not. Plaintiff's foreman 
_Gaused certain things to be done to restore some of the unfit hams, 
and $0 save Others from being a total loss, and had some transact- 
ions with the armour employes concerning it. Defendant claims 
that thereby plaintiff waived the conversion. We are of ovinion 
that what Plaintiff then did was in obedience to the rule which 
requires the injured party under such circumstances to do what 
he can to diminish the damages, and that plaintiff did not thereby 
Waive the previous unlawful conversion. 

. Defendant contends thet the damages were to be measured by 
the value of the property at Hast St. Louis where the comwersion 
took place, and that stich value was not proven. The bill of 
lading which covered this shipment contained the following pro- 
visions: "The amount of any loss or damage for which any carrier 
is liable, shall be computed on the basis of the value of the 
property at the place and time of shipment under this bill of 
lading, ineluding the freight charges, if paid." The place of 
Shipment was Peoria, and under this contract the court properly 
admitted the value of the hams at Peoria, and that was proven 
and is controlling. 10 C.J. 588. But, further, the presumption 
is that the value of goods at the place where they were to be 
delivered is as much as or greater than at the place of shipment, 
in the absence of any proof to the contrary. Rome Re. Co. ve 
Sloan, 39 Gas 636. It is also true that the price paid in the 
regular course of business is-a sufficient basis to measure the 
damages at the place of delivery, Sinee sale in the market igs 


evidence of market value. Euston v. Erie 2.x. Co. 147 Ili. App. 


, re 594, 600. 
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faking the market value of the goods at the place of ship- 
ment as the basis for computing the damages, as provided in the 
bill of lading, the evidence clearly establishes, we think, at 
least as large an amount as the verdict rendered by the jury. 
If we are correct in the view we have taken of the facts and the 
law, then defendant was not harmed by the rulings of the court 


upon the instructions. 


The judgment is therefore affirmed. 
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TE OF ILLINOIS, }.. 
_ SECOND DISTRICT. { ss. I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


hes for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 


og 


ereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 








said Appellate Court, at Ottawa, this day of F 
___in the year of our Lord one thousand — s 
nine hundred and twenty- Sua pees : 5 
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AT A TERM OF THE APPELLATE couRf 


Begun and held at Ottawa, on Tuesday, the fo fr th day of October, 


in the year of our Lord one thousand ning hundred and 


of Illinois: 
\ # 
Present--The Hon, DORRANCE DIBELL, Presfiding Justice. 
* s 
Hon.| NORMAN L. JONES, Jugtice. 


\ 


Hon. AUGUSTUS A. PARTLOW 


JUSTUS L. JOHNSON, Cyérk. 
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BE IT REMEMBERED, that afterwards, to-wit: on 
the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Mary Ann Short, Executrix, etc., 
appellee, 


) 
) 
) 
) 
VS. Appeal from Peoria. 
Chicago, Rock Island & Pacific ) 

) 

) 


Railway Company, appellant, 


DIBELL, Po. - 2241.4. OSE 


Two tracks operated by the Chicago, Kock Island & Pacific 
Railway Company in the City of Peoria, run in a northerly and 
Southerly direction, parallel with the Illinois iver, and near 
the river bank. Sanger Street in said city runs in an-easterly 
and westerly direction ana crosses these tracks at right angles. 
The ground between the tracks and the river is lower than at the 
tracks. The ground at Sanger Street and near it east of the 
railroad is used for a dumping ground and the slope towards the 
river has gradually been filled up that way. The city maintains 
an employee to spread the refuse that is there dumped. On this 
bottom land and on the easterly embankment of the railroad are 
weeés and trees. On August 2, 1920, James L. Short conducted 
a Store in said city and about once a week took garbage and re- 
fuse from his store upon e Ford truck and devosited such varbage 
upon the ssid dump and crossed the railway tracks at Sanger 
Street in coming and going. In the forenoon of August 2 he 
| drove his Ford truck with several boxes or barrels of refuse 
over the Sanger Street crossing and upon the dump. After com- 
pleting his dumping he tmmned around in a circle and came back 


on to the line of Sanger Street, and when on the west track, 


iar) 
ry 


“which wes the south bound track, his car stopped. On said 


oO 


a cut of freight cars were at that time being backed south and 
approaching Sanger Street crossing. One railroad empicyee was 


: 4 
stationed on the cur at the advancing end and another on the 
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Gar at the rear end of said cut of cars. The duty of the latter 
was to transmit to those in charge of the engine behind him 
- any signals he might receive. The Ford truck was struck and 
Carried some distance further south and thrown off the track and 
Short was killed. His Widow, Mary Ann Short, was appointed 
Executrix of his estate, and brought this suit against the 
railway company for the benefit of the next of kin. 

Each count of the declaration charged that the negligence 
of defendant therein charged caused the death of decedent. The 
first count contained a general charge of negligence in driving 
and managing the engine and cars. The second count charged 
that the train was being operated at a high and dangerous rate 
of speed. The third count charged that defendant failed to have 
‘a servant stationed on the advancing end of said cut of cars 
to keep a reasonsbly safe lookout to avoid injury and damage to 
life and property. - The fourth count charged the facts concern- 
ing decedent's truck being stalled upon the crossing and that he 
was unable to start it and was in great danger of his life and 
that defendant in due time was fully appraised of such situation. 
The fifth count charged that defendant negligently permitted weeds 
and other vegetation to grow to such a height upon its right of 
way in close proximity to its tracks as to hinder the public in 
the use of said crossing. The sixth count charged that defendant 
failed to give.any warning of the avproach of said cut of cars 
to said crossing. The first additionel count charged that there 
was in force in said city a ordinance limiting the speed of 


freight trains in said city to six miles per hour and averring that 


by law. The seGond additional count charged a violation of an 
ordinance requiring the bell of a locomotive to be rung oontin- 
uously while freight cars are an motion in said city. The plea 
was not guilty. Plaintiff had a verdict for $8000., and a judgment 


thereon, and defendant appeals. 
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There was much proof in support of nearly every count of 
the declaration and much proof tending to contradict the same. 
There was proof tending to show that these freight cars were 
being pushed down grade at a speed of 12 or 15 miles per hour 
and proof by defendant's witnesses that the speed did not exceed 
six miles per hour. There was proof that no locomotive bell 
was rune, or rather, that various persons in that vicinity did 
not hear it rung. The employe of defendant upon the head car 
did not hear it rung. The other trainmen testified it was rung. 
There was or oof not disputed, that Short's automobile truck 
became stalled on the crossing and he apparently could not start 
it. There was proof that weeds and other vegetation grew upon 
the east side of the railroad right of way and upon the embank- 
ment, so high as to prevent persons on the dumping ground from 
seeing cars approaching from the north. There is other proof 
that such growth was small and low and wasnot a hindrance to 
Sight. The company put in evidence a number of photographs : 
taken that ettesnoon, some of which tend to show that such 
growth of weeds, etc., was slight. Defendant devotes most of 
its brief and argument to seeking to demonstrate that such vege- 
tation on the right of way was not sufficiently high to hinder 
the view of an approaching train. But there is also much proof 
tending to show a violation of the ordinance as to Speed and as 


to the ringing of a bell and as to a lack of any warning of the 


‘ approach of said cars to that crossing. It appears that Short's 


truck did become stalled upon the crossing and it may be that 
the jury were justified in finding the speed of the cars to be 
12 or 15 miles per hour and that if the soveed had been limited 
+o 6 miles per hour the peril of decedent when his truck became 
stalled on the crossing would have been discovered by defendant 
in time so that the cars could have been stopped before they 


reached him. Appellant says that the testimony introduced by the 
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plaintiff was clear and unadulterated netiurs and unbelievable 
and impossible and that plaintiff's witnesses were "river rats." 
Yet the jury did believe them and the trial judge, who saw and 
heard the witnesses, approved their verdict for plaintiff. 
There is much evidence on each side of each disputed guestion 
of facet. Appellant treats the case as if the only cause of 
action which the proof fairly tends to establish -grows out of 
the charge as to the existence of weeds and other vegetation on 
the railroad right of way. If that were the only charge it 
might be necessary to carefully serutinize and consider the 
evidence on that subject, But in fact there is much evidence 
to support plaintiff's case on the other charges, We think it 
manifest that it would be impossible for this court to say that 
the jury erred in their findings upon these questions of fact 
and that another jury would be likely to decide them the other 
ways 

It is not contended that the court erred in rulings upon 
the admission of evidence, except in permitting one witness 
to testify to the speed of the cars, and we are of opinion that 
a foundation was tea ke piaineere for the admission of that 
testimony. It is manifest that we cannot disturb the con- 
clusions of the jury upon either the plaintiff's cause of action 
or the defendant's claim that decedent wes not in the exercise 
of due care for his ow safety. 

Appellant complains of the court's refusal to sive an 
instruction which it requested that it was not required by law 
to stop its train till decedent's automobile had passed over 
the crossing. That may be a correct general proposition, but 
it would have been mis leading as applied to this case. This 
was not a regular train, but a switching operation. If those 
in charge of the cut of cars being pushed from one place to 


another see an automobile stalled on a street crossing directly 


_ ahead of them in time to stop, we are of opinion the court could 
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not tell the jury as a matter of law that the train of cars 
could proceed as if no such perilous condition existed shead 

of them, but it would be a question of fact for the jury to 
determine whether in the exercise of ordinary care, the cars 
Should have been stopped. Complaint is made that the instruct- 
ions for plaintiff made too prominent the right to recover for 
loss to the means of support of the widow and sons, if they 
found from the evidence there was such loss when in fact the 
sons were of age and not living at home and were doing for 
themselves and one of them married. The widow clearly was 
injured in her means of sipport, and the jury in the trial of 
such a Case had nothing to do with the distribution of the pro- 
ceeds of the judgment by the administrator, but that is con- 
trolled by another court. United Breweries Co. v. O'Donnell, 
221 Ill. 334. The court could not determine for the jury that 
the sons could not be injured in their means of support by the 
death of their father, and the instructions did not permit the 
jury to allow anything for the pecuniary loss to the sons, un- 
less the evidence showed that there would be pecuniary loss to 
them. In any event, the widow was so injured. It is urged 
that the damages are excessive. Decedent was 51 years of age, 
in good health, and was making from $300.00 to $350.00 per month 
prior to his death. We are unable to say that the damages are 
excessive. 


Judgment affirmed. 
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STATE OF ILLINOIS, : 
SECOND DISTRICT. SS: I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 
said Appellate Court, at Ottawa, this. _ ie See ee daynon 


Renae in the year of our Lord one thousand 
nine hundred and twenty- 





Clerk of the Appellate Court. 
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~ AT A TERM OF THE APPELLATE COURT, 
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Begun and heldiat Ottawa, on Tuesday, the fourth 







day of October, 


in the year of our Lord one thousand nine Mundred and 


twenty-one, Within and for the Second District of the State 

of Illinois:. \ 

\ ) 
Present--The Hon. | DORRANCE DIBELL, Pregiding Justice. 
Hon. NORMAN L. JONES, Jystice. 
Hon. AUGUSTUS A. PARTBOW, Justice. 
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JUSTUS L. JOHNSON, Gierk. 
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BE IT REMEMBERED, that afterwards, to-wit: on 
the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Albertina Applequist, appellee, 


) 
) 

VS. Appeal from Winnebago. 
) 


B. A. Knight, et al., appellants, 
99AT.A. 621 

DIBELL, 2. J. wee «WA. uel 

, This is a bill brought by Albertina Applequist against a 
trustee and others acting with him for a misappropriation of trust 
property. \ihen the transactions here involved were begun, Swan 
Widell was a real estate operator in Rockford and the complainant 
was then his wife, Mrs. Albertina Widell, living with him in 
Rockford. Before the transactions were completed she obtained a 
divorce from Widell and left Rockford and lived in Waukegan and 
Chicago and at some time before the filing of this bill married 
again to one Applequist. There was a bill and an amended bill. 
Seme of the defendantswent out of the case on demurrer and as to 
one defendant who answered, the bill was dismissed for want of 
equity at the hearing. The defendants against whom a decree was 
rendered were the Manufacturers National Bank, E. D. Reynolds 
and B. A. Knight. They perfected separate appeals but have 
joined in one record and one assignment of errors thereon. lo 
eross errors are assigned and therefore the dismissal of other 
defendants is not a matter for our consideration. 


The main facts proven by complainant are not disputed. Mrs. 


Widell owned a tract of five acres known as Lot 6 of a certain 


addition to Rockford, and owned certain lots in Belvidere. Lot 

6 was subject to a mortgage securing the principal sum of $1,500. 
and held by Knapp,. Barnes & Co. Magnus Froburg entered into a 
eontract to buy this property from Mrs. Widell. He made some 
payments but became much in arrears, and surrendered that contract 
and took a ee contract from Mrs. Widell. He was to pay $4,000 


for the property in small and frequent payments. ‘idell became 
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financially embarrassed. Widell owed the Manufacturers National 
Bank a considerable sum on two or three notes. iWidell upplied to 
the bank for snother loan of $1,000. The bank required collateral 
security. It was disputed whether it required collateral secutity 
only for £1,000 or also for the previous loans then unpaid. The 


court decided that controversy in favor of the bank and that 


“collateral security was required to secure all the loans to Widell. 


The officer of the bank to whom this application was made sent 
Widell to H. D. Reynolds, attorney for the bank, to determine how 
the dustrument should be prepared. Widell and wife went to Reynolds 
area conference resulted in Reynolds requiring and the wWidells 
executing = deed to Reynolds of said lot 6, another deed to Reynolds 


of the Belvidere lots, and an assignment of the Froburg contract 


to the bank and the placing of the same in the bank, with 


‘authority in the bank to collect the payments as they matured md 


credit them on the Widell obligations. Thereafter Mrs. Widell 
filed a bill for divorce against her husband and a decree was 
granted her on September 2, 19%6. Reynolds was her solicitor, 

and B. A. Knight was solicitor for Widell. Before the hearing 

of the divorce case was had Knight went to the office of Reynolds 
and there met Reynolds and Mrs. Widell and discussed the settle- 
ment of property rights in the event a divorce should be decreed, 
and it was then agreed that each party should retain all real 
estate which he or she then owned and that should be a settlement 
of their property rights. It is clear that they all understood 
that Mrs. Widell should retain said lot 6 and said Belvidere lots. 
Satu after the divorce Mrs. Widell left Rockford and resided 7 
elsewhere. Knight and Reynolds appear to testify to some conversa- 
tion or conversations with hee after the divorce was granted, but 
Mrs. Widell testifies that as soon as she got her decree she left 
and never afterwards saw Keynolds until after the bringing of 

this case. Within two weeks after the decree of divorce Knight 


had devised and carried. out, with the assistance of Reynolds, 
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a complete change of the property situation. The contract with 
Froburg, which was in the bank and on which the bank had collect- 
ed Some payments, Was surrendered to Froburg. Reynolds deeded 
lot 6 to Froburg. Knight procured from one J.H. Rapp a loan of 


money secured by two mortgages on said lot 6. The first was for 


$2,200 and Rapp was paid two per cent commission therefor, or $44, 


The second was for a little over ‘1,200 and Rapp was paid $500 
commission therefor. Knight paid Reynolds $600 and Reynolds 
paid that to the bank on Widell's indebtedness. Knight paid 
Reynolds $100, his solicitor's fee for Mrs. Widell, which by 
the decree was to be paid by Swan Widell. Knight appropriated 
to himself some thing like $569.00 as his compensation for arrang- 
ing this deal. By these transactions, which all culminated on or 
about September 16, 1916, Mrs. Widell was deprived of her equity 
in lot 6 and of the obligation of Froburg to pay her a large sum 
of money, and her solicitor's fee was paid out of her property 
and not by Widell as the decree required. 

It is clear that Reynolds took the title to this collateral 


‘security as trustee. He was not only trustee for the bank but 


also for Mrs. Widell. He had no written authority to foreclose 


| or Sell the property, and all that he did was without authority 


of law. Peacock v. Phillips, 247 Ill. 467. His position as 
trustee was fully known to the bank, whose agent and attorney 

he was, and it is bound by all the knowledge he obtained while so 
acting, and it was also with the full knowledge of Knight. The 
only excuse atte mted for this disposition and erie of the 
property rights of Mrs. Widell was in the testimony of Knight 
and Reynolds, in which they claimed that Mrs. Widell indicated 
to them that she expected nothing out of lot 6 or did not claim 
anything from it or, as Knight seeks to establish, that he was 
weleome to whatever he could make out of it. These conversations 
are denied by her, and if they took place at all it is clear 
that the se parties and eSpeeially Knight sought to overawe her 
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by dwelling upon the great indebtedness of Widell, and the danger 
that he would be prosecuted criminally unless his debts were paid. 
Mrs. Widell received netiing out of this unauthorized sale of 
this property. Mrs. Widell testified thut Reynolds promised her 
that he would let her know when there was anything new about the 


FProburg property. He did not communic«te with her what had been 


done, and she first learned of it more than a year afterwards, 


ang that information came indirectly from her divorced husband. 
She then employed an attorney to investigate the situation and 
afterwards filed this pill. 

it is argued that this suit should have been at law and that 
equity has no jurisdiction. This property was held by Reynolds 
in trust and that trust was violated, and we are of opinion that 
equity has jurisdiction of such a case. Steele v. Clark, 77 Pie 


471. No replication seems to have been filed to the answer of 


Knight. He contenis that therefore his answer should have been 


taken as true. If a@ ecxzuse is submitted on bill and answer and 
without replication and without proofs, the answer is taken as 
true, but where a case is submitted upon bill, answer and proofs, 
that rule does not apply. Corbus v. Teed, 69 111. 205; Becker 
ve Becker, 241 Ill. 420. The court dismissed the bill for wat 
of equity as to Froburg. That apparently was on the ground that 
he was not acquainted with the fact that Reynolds held said pro- 
perty in trust, and was not aware of the equities of Mrs.Widell. 
After having reached that conclusion, the trial court could not 
permit Mrs. Widell to redeem the land from the hands of an 
innocent purchaser, but must otherwise adjust the equities between 
the bank, Reynolds and Knight. In doing so the court sought. 
to ascertain the value of the equity of redemption owned by 
Mrs. Widell at the time of these transactions, after dedueting 
all for which this collateral security had been furnished. The 
court in doing so fixed the value of lot 6 at $5,000. Complaint 


is made of this. There was evidence that this property was worth 
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$4,000, other evidence tit it was worth $4,500, and other evi- 
genan thet it was worth $5,000. There was also proof that there 
was upon said real estate a dwelling house and other buildings. 
We are of opinion that the court did not err in fixing $5,000 

as the value of the property. Of course, Mrs. Widell was en- 
titled to the value of the property at the time it was unlawfully 
taken away from her, and not merely its value now when the price 
of real estate has depreciated. The court decided from the evi- 


dence that the net value of her interest in this property on 


September 16, 1916, was $1,392, and that she was entitled to 


interest at 5% from that date to the date of the decree, which 
amounted to $298.60, making a total sum for which each of the 


three defendants were liable of $1,690.60. The court entered a 


separate decree against Reynolds and the bank and Knight for that 
sum, and provided that when the total sum of $1,690.60 and inter- 
est thereon and costs should be fully satisfied to the complain- 
ant, the decree should be released. The proofs warranted the 
decree and warranted the smount fixed. 

‘The appellants filed ajoint abstract and did not abstract the 
bill, the answer or the decree. If the case had stood in this 
court in that way we should have been obliged to affirmed the 
decree, since without an abstract of the pleadings and the decree, 
we could not know what issues were presented nor how they were 
decided. But appellee filed an additional abstract, supplying 
these and some other defects. More than one month later 
appellants filed an additional abstract. There are numerous 
exhibits in the reeord which are not sufficiently abstracted by 
any of the parties. The costs of all the abstracts will be taxed 
against appellants. 


Decree affirmed. - 
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STATE OF ILLINOIS, et 
SECOND DISTRICT. Sa I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 

In Testimony Whereof, I hereunto set my hand and affjx the seal of 


pellate Court, at Ottawa, this_ — VS AE _day of 











the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held/at Ottawa, on Tuesday, the four day of October, 





of Illinois: \ 
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Present--The Hon. ‘DORRANCE DIBELL, Pregiding Justice. 


Hon. ae L. JONES, Jpistice. 











’ BE IT REMEMBERED, that afterwards, to-wit: on 
the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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DIBELL, P.J. 
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The People, etc., 


Defendant in error, 
Error to County Court 


of Lake ° 


) 
) 
) 
) 
vs. 
William Schmidt, 

) 


Plaintiff in error, 


9941.4. 622 


An information containing nine counts was filed in the 


county court of Lake County against William Schmidt, charging 


various offenses under the statute concerning the manufacture, 
possession and use of intoxicating liquor within prohibition 
territory. Some counts charged defendant with unlawfully selling 
such liquor in said county of Lake when it was prohibition terri- 
tory. Defendant was convicted under the sixth and ninth counts. 
The sixth eharged that he unlawfully kept for sale intoxicating 
liquor in such prohibition territory. The ninth count charged 
him with being the keeper .of a place where such liquor was un- 


lawfully sold and described the premises and declared that de- 


fendant at such place kept a common nuisance. Defendant plead- 


ed not guilty, was found guilty under said two counts and was . 
fined $600.00 and sentenced to imprisonment in the county jail 
for thirty days. Defendant sued out this writ of error to re- 
view said proceedings. 

Officers visited said premises with a Search warrant issued 
by two justices of the peace and searched the building and took - 
therefrom various receptacles containing what was proved to be 
whiskey and other intoxicating liquor and the same were offered 
and admitted in evidence over objection that the same had been 
unlawfully obtained. Afterwards defendant offered in evidence 


said search warrant and then moved to exclude said exhibits on 


the ground that the search warrant was insufficient in form 
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and therefore the seizure of the goods was illegal ani therefore 
they were not competent evidence against defendant. There 
are Some Slight informalities in the search warrant. We fina 


it unnecessary to determine whether such informalities make 


the search warrant void and the seizure illegal or otherwise. 


In this State papers and documents illegally seized from a de- 


fendant's possession are admissible in evidence against him in 


a Criminal case if otherwise competent. Courts will not take 
notice of how they are obtained. Peo. v. Paisley, 288 Ill. 310; 
Trask ve Peoe, 151 Ill. 523; Siebert v. Peo., 144 Ill. 571; 
Gindrat v. Peo., 138 Ill. 103. We so held in People v. Munday 
204 Ill. App. 24, and in People v. Hartenbower, 208 Ill. App. 
465, The court permitted a witness for the People to read a 
label on exhibit 1 over defendant's objection. This lebel in 
dicated that the contents were whiskey. This should not have 
been permitted at that time, since said exhibit 1 had not yet 
been admitted in evidence, but it was offered afterwards and 
properly admitted, ani the label became competent and no harm 
was done to defendant. 

The evidence clearly established the guilt of the defend- 
ant under count 6 and it need not be stated here. 

The building abated by the judgment of the court under 
count 9 consisted of a basement and two stories above it. It 
is contended tht the abating should not have gone to the whole 
building. lLiguor was sold in the basement and also on the first 
floor in front. There was a pool room at the back occupied by 
a tenant of defendant who also had a bed room on the second 
floor. The person selling liquor, whether defendant or some 
one working for him, passed through the pool room often to get 
liquor which was stored in the rear end of the pool room. The 
pool room therefore was woperly abated. at the time of the 
trial that tenant had left the premises. There was a dumb waiter . 


from the basement to the top story of the building and in it 
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quite a quantity of liquor was found. Tiquor was also con- 
cealed in the bedroom occupied by defendant and in other places 
.in the house. We do not doubt that it was proper to abate the 
whole building, unless it be as to two rooms occupied by a 
doctor whe was a tenant of defendant. It is not shown that 

his rights as « tenant extended beyond the date of the judgment. 
If he had rights as a tenant in those two rooms extending later 
than the date of the judgment, it may be those rooms could ae 
be closed as to him, but we conclude defendant cannot complain 
thereof in the present state of the proof on that subject. 

The judgment is therefore affirmed. 
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STATE OF ILLINOIS, |... 
SECOND DISTRICT. foe: I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 


do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix seal of 
said Appellate Court, atvOttawa, this _ VS ¢ 


in the year of our Lord one thousand 
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he Appellate Court. 
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\ AT A TERM OF THE APPELLATE COURT, 


Begun and 7 at Ottawa, on Tuesday, the fourth ay et. 


é 
in the year: jor. our Lord one thousand nine hundyés and 
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of the State 


Present--The Hon, DORRANCE DIBELL, Presiding 


Justice. 
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Hon. NORMAN L. JONES 


, Justi fe . 
Hon. ‘augustus A. Ra Matec: 
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BE IT REMEMBERED, that afterwards, to-wit: on 


the opinion of the Court was filed in the 


Clerk’s office of said Court 


in the words and figures 


following, to-wit: 
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The People of the State of Illinois, 


Defencant in error, 

: Error to county court 
vs. 
of Lake. 
Theressa Sheldon, 


a ee a He Sa ee 


Plaintiff in error, 


DIBELL, P.d. : | 9241.4. G22 


An information was filed in the county court of Lake County 
against George Sheldon and Shprenen Sheldon, his wife, contain- 
ing nine counts, charging violations of the liquor laws of the 
State. They need not be stated, as the defemlants were acquitted 
as to them. Before the trial a tenth panuk was filed by leave 
of court, which charged that deferdants were the owners of a 
place where intoxicating liquor was unlawfully manufactured in 
a certain cottage on certain described premises, and that de- 
fendants knowingly and unlawfully permitted the tanetaciere of 
intoxicating «liquor therein and kmowingly permitted the keeping 
of a common maisanee there. Defemants were convicted under this 
count and waits moved for a new trial. That motion was granted as 
to George Sheldon and denied as to Theressa Sheldon. she was 


find $400 under said count 10, and sentenced to imprisonment in 


_the county jail for 30 days and to pay the costs, and it was 


ordéred that if, at the expiration of the time of imprisonment, 
said fine and costs be not paid, she then be further confined in 
the county jail until said fine and costs are satisfied and work- 
ed out at the rate of $1450 per day. It was further adjudged 
that the premises described in said order be abated till she give 
bond in the penal sum cf $5,000, conditioned according to the 
statute in that case provided. ‘She has sued out this writ of 
error to review said prs ical 


The premises described in the 10th count of the information 
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and the premises so directed to be abated are not the same, and 
apparently are in different sections of land. The bill of except- 
ions states that during the trial, the State's Attorney asked and 
obtained leave to amend the description of the real estate in 
Said count 10. Said count 10 was not amended. Granting leave 

to amend a pleading does not constitute an amendment thereof. 
Laudt v.- MeCuliough, 206 Ill. 214, 2253. Upon reading the evi- 
dence in the record, we doubt- whether either the description in 
the informtion or in the judgment covers the premises where the 
cottage here in question is located. 

We are of opinion that the evidence did not warrant the jury 
in finding that Mrs. Sheldon either “knowingly permitted," or 
permitted at all, the manufacture of liquor at the place here in 
question. Mr. and Mrs. Sheldon occupied an 80 acre farm and 
had thereon a large dwelling house, a barn, a garage, etc. 


Somewhere near the rear of that farm and not on the farm itself 


were cottages near a lake called Fourth Lake irs. Sheldon owned 


eight or nine such cottages and there were other cottages belong- 
ing to other people near by» One cottage had been occupied by 
a tenant named Kukar, and about the first of May, 1920, Mrs. 
Sheldon gave Joe Pavlick an oral lease of the cottage here in- 
volved. One witness testifies that the rental was till the 
following May, another that it was till the end of the season, 
with permission to stay there till Spring. Vavlick got his 

key from Kukar, the previous tenant, and stayed there with his 
family about five months, and then removed to Waukegan, and as 
he went by the sous of Mrs. Sheldon, he told her that she might 
rent it to some one else, and if she did, he would like to have 
her sell the furniture he had in the cottage. The People's 
witnesses said this cottage wes about 800 feet from the Sheldon 
home. Mrs. Sheldon testified that it was three-quarters of a 
mile distant. She could not see the cottage from her home with- 


out going upstairs. Her home was south of the cottage, while 
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the search here made involved the north porch of the cottage 

and the inside of the cottage, neither of which were visible 

from the Sheldon home. No witness ever saw Mrs. Sheldon at 

or near this cottage within a year before the search here 
involved. She testified that she had not been there for more 
than a year. Between 4:30 and 5 o'clock of the morning of 

March 15, 1921, officers went to that cottage in search of 

one Joe Miekus, for whom they had a warrant. The cottage was 
closed. On the north porch they found various receptacles suited 
to the manufacture of liquor, and several empty milk cans bearing 
the initials "G.S.", which the prosecution infer means George 
Sheldon. An officer went to Sheldon's house and got him out of 
bed and brought him to the cottage with a bunch of keys, none of 
which would open the cottage. An officer then broke open a door 


on the north porch and in the cottage were found what was proved 


to be whiskey, still warm, and mash from which whiskey is made. 


No one testified to anything else connecting lirs. Sheldon in ayy 
way with the manufacture of this liquor in that cottage or show- 
ing that she had any knowledge thereof. There was nothing to 
show how long this cottage had been so occupied. The materials 
might have been there a long while or but a day or two. She 
testifidd that she had no knowledge whatever that the cottage was 
being used for that purpose. We are of opinion that the evidence 
did not justify her conviction. 

‘We should notice another mtter. after a witness for the 
feople had been examined for a time, the State's attorney said to 
the court in the presence of the jury that the witness had told 
him differently in his own office, and he asked leave to cross 
examine the witness, and the court permitted the State's Attorney 
to cross examine him. We are of opinion that the State's attorney 
should not have stated in the hearing of the jury that the wit- 
ness had made a different statement to him. If the State's 
Attorney wished to make that statement to the court, he should 


first have asked to have the jury withdrawn. If he wished to 
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prove that fact before the jury he should hsve been sworn and 
examined as a witness. lihen the court became satisfied that 

the witness had made a different statement before, then it was 
proper to permit him to be cross examined by the State's Attorney, 
under several authorities in this State. 


The judgment is reversed and the cause is remanded. 
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STATE OF ILLINOIS, Iss 


SECOND DISTRICT. I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Court, at Ottawa, this Panes _day of 


saa ile Pata rea eee ESS in,the year of our Lord one thousand 
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AT A TERM OF THE APPELLATE COURT, 


fegun and held at Ottawa, on Tuesday, the fourth/day of October, 


in the year /£\ our Lord one thousand nine 
\ 
twenty-one, pila and for the Second Dig 


nondred and 

Fried of the State 
of Illinois: \ f 
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resent--The Hon. = mer DIBELL, Presiding Justice. 


Hon. NORMAN L. JONES, Jugtice. 
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BE IT REMEMBERED, that afterwards, to-wit: on 
the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 


Pos a 
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Edward Hinkley, appellent, 


VS. i 
appeal from Winnebago. 
International Harvester Company, 


a Re ee Sine ee Mi Ni 


appellee, 


9241.4. 522 


DIBELL, P.J- 


. This is an aetion on the case, brought by Eaward Hinkley 
against the International Harvester Company. The declaration 


contained two counts. The first count charged bhat on or about 


damary 10, 1920, defendant was in the business of manufacturing, 


~ 


selling, repairing, etc., farm machinery, and eSpecislly gasoline 
engines, and employed divers servants in and about said business 
in the County of Winnebago, and did at the date béfore stated 
send one of its servants to plaintiff's farm in Winnebago County 
to alter and repair a certain gasoline engine; that said servant 
of defendant, so repairing said gasoline engine, was in the busi- 
ness of and in the employment of defendant and under the direction 
of defendant, and was then and there acting for defendakt in the 
scope cf his employment in repairing said gasoline ergine; that 
While so repairing said engine, defendant requested and required 
the assistance of plaintiff ani requested plaintiff to assist in 


making said repairs, and that the plaintiff, at the special 


instance and request and under the direction of said servant of 


defendant, did aid said servant in repairing said engine and in 


So doing used all due care and caution for his own safety: thet 


defendant through its said servant negligently started or caused 


‘ gaia engine to start without giving any warning to plaintiff while 


Plaintiff was then and there aiding defendant; that by and through 
Said negligent conduct of defendant by its said servant, said 
engine and parts of the machinery thereon were started quickly, 
without notice to plaintiff and plaintiff was struck with great 
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violence by parts of the said engine and his arm and hand were 
caught and severed from his body and he was thereby greatly 
injured, ete. The second count was similar, except it charged 
wilful and wanton conduct by defendant. Defendant pleaded the 
general issue. The cause was tried by a jury. At the close of 
all the evidence the court, at the request of defendant, instruct- 
ed the jury to find the defendant not puilty. That verdict was 
rendered and there was a judgment for defendant thereon, from 
which plaintiff appeals. 

The proof for plaintiff tended to show that in Jamary, 1920, 
he operated-a farm and used a Monitor gasoline engine to pump 
water and had difficulty with the engine and went to defendant's 
plant in Rockford and asked the manager at the rear office if 
he had any body that could fix a gasoline engine and was sent to 
the manager in the main office, who was the branch manager of 
defendant at Rockford, that plaintiff inquired if he had a 
mechanic who knew how to fix a gasoline engine; that the maneger 
went into another part of the building and returned with 4 man 
named Powell, and the manager told plaintiff "we have a man here 
we believe’ can fix the engine", that the manager asked plaintiff 
oe the man was to get to the farm, and plaintiff said he md a 
sleigh there and would take him out right away; that Bowell went 
back into the building, got a kit of tools and gallon of gasoline 
from a tank belonging to defendant, and plaintiff took Yowell 
to his farm, and Powell went to work at the engine, while plain- 
tiff went about other work; that afterwards plaintiff came to the 
engine and watched Powell at work; that Powell started to connect 
the tank with the engine, and asked plaintiff to hold the tank 
upright while he made the connection and plaintiff did so; that 
in order to hola the tank level, he out his right hand under the 
tank and just in front of the pumping jack; that plaintiff was 
holding the tank with both hands while the engine was not running; 
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that shortly thereafter and without warning to plaintiff, Powell 
started the fly wheel of the engine and this started the pump 
jack to move, and caught plaintiff's right hand between the 

pump jack.and the tank; thet the stroke of the pump jack broke 
the fingers and bones of plaintiff's right hand and wedged his 
arm between the pump jack and the tank and stopped the engine; 
that plaintiff called to Powell to turn it back, but instead 
Powell turned it forward and thereby cut off plaintiff's right 
hand and wrist. Plaintiff was thereafter taken to a hospital. 
Plaintiff was asked on cross examination if he did not say and 
do certain other things in the presence of the manager or Powell, 
and he denied that he did. Plaintiff was corroborated by other 
witnesses. Defendant proved that its general business was manu- 


facturing and selling agricultural implements; that when plaintiff 


came to their plant, the assistant manager told him they maintained 


a service department solely to take cere of their own engines and 
never did anything outside; that the manager said he guessed they 
had better do something for plaintiff, and the assistant manager 


found Powell, who said he could probably fix the engine; that 


plaintiff asked the assistant manager how much it would cost him 


and the latter replied that they coulda not make eny charge for it. 


Defendant proved that plaintiff's engine had not been sold by 


defendant. The manager testified that he told plaintiff that 

they made repairs only on machines which they sold, but they would 
see what they could do to help hin, and that he found Powell and 
asked him to go and repair the engine and to take a gallon of 
gasoline with him, and that he told Powell there would be no 
charge for the job. in rebuttal Plaintiff testified that he did 
not ask what they would charge and there was nothing said ebout 
making repairs without charge. Plsintiff offered to prove that he 
went to plaintiff's offiee afterwavds and offered to pay for | re 


Powell's services and that defendant wefused to accept any pey+ \ 
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Defendant claims that this is a case where a servant is 
loaned by his master to a third party for some special service, 
and that he thereby became the servant of the third party, and 
was not then at work for defendant. We think that plaintiff's 
evidence does not establish such a case. Defendant paid Powell 
for his time and work; it sent along its gallon of gasoline and 
its tools. Plaintiff did not direct. the work. At the most it 
would be a question for the jury to decide whether Powell was 
working for defendant under its direction, or was by defendant 
loaned to plaintiff. In our opinion plaintiff's evidence made a 
case for plaintiff. We do not think it constitutes a defense 
that defendant was not in the practice of repairing gasoline 
engines except. in cases where it made and sold the engine. We 
do not think that defendant is sustained by the evidence in its 
contention that it was the duty of plaintiff at his peril to 
ascertain whether the manager at Rockford had authority tosend a 
man to repair's plaintiff's engine or to ascertain the authority 
of Powell to ask plaintiff to help him hold the tank upright. 

We conelude the court was not justified in direeting a verdict 
for defendant. 
The judgment is therefore reversed and the cause remanded. 










ai tasvtee s oteniw BEBO S ei abit bei nile ort 


estvtes Ie toeqe emtoa ‘Tot vitsd buble s sof 
bus ,xtreq Sridt odt to tosvxed ont emges wWoredd of todd be 
e'Piintote tact tattt of .tasineteb sot iow te sot ha 
[ fewor breq teobastsd .9e89 6 aia Aetidates tom a 90. 
bas erifloesg to ‘noLLeg adi anole tres (at iattow Ak 
tt teom oft ta -ttriow efit toerib dow ob 


s eban eonebive '3S2dn talo mo lakgo to at 
eensteb s setutitenco tt anbad ‘hes ob of a 
oni Lousy gnitiage: to ev ttoaxc ost at tou aan hans 
el -euigne oft Sloe ine ebam ti eredw sens 8h Jac xe Bt 
ati mt eoxeblve oft yd bentatews ak Yas inobeb ba an rt 
ot fiveq ati te Yitotele to go edd aie Tat ‘ g 
8 Enos of ytirodiws bad brotioofl te voganan oft aes Said: Sees 
yttirodtes eft atetresas of 10 at igere a Apieataly, etter ofa 
-ddgitas anet oft bLod aay} qied ot Tiitatete tea ot 
‘folbiov 6 giitooxth at boltitant ton asw ses09 att { 











STATE OF ILLINOIS, I ss 


SECOND DISTRICT. I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 


do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Court, at Ottawa, this— slay ot 
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BE IT REMEMBERED® that afterwards, to-wit: on 


the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 
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Isaac Goldberg, appellee, 
Appeal from County Court 


) 
) 
VS. ) 
of Lake. 


William M. Pearl, appellant, 


DIBELL? bay 924 J.A. 622 


On May 26, 1921, Isaac Goldberg brought this suit against 
William M. rearl in the Saat court of Lake County to recover 
possession of a certain theatre building and the premises on which 
the same stood in Highland Park , which Goldberg had leased to Pearl. 
The complaint was filed and a plea of not guilty, a jury was waived, 
and the as was tried upon an agreed state of facts and there 
was a finding and a judgment for Goldberg, from which Pearl appeals. 

On July 21, 1913, the parties erftered into a lease by which 
Goldberg leased said premises to Pearl with a building to be 
erécted thereon, as described, from October 1, 1913 until September 
30, 1918, at a rental of $100. per month payable in advance each 
month. Pearl agreed to pay Goldberg $1,000. which Goldberg was 
‘to petain for certain purposes specified. Goldberg still has the 


41,000. and the agreements concerning that are not involved in this 


_ appeal. Said lease containei the following provision, which is the 


subject of this suit: "Said building to be used and occupied as a 
family theatre for the presentation of wholesome moral attractions, 


including moving picture exhibitions and not otherwise.” Two days 


“later the parties entered into an additional agreement, by which 


the, building was to be wider than provided in the original lease 


and Pearl was to pay $150. per month monthly in advance. Pearl 


ehtered into possession on October 1, 1913, and until July 21,1917, 


used Said building as a family theatre, including moving victure 
exhibitions, but on the latter date he closed the building and 
discontinued its use for any purpose. He paid the rent during the 


entire period. There was a provision in the lease, by which Pearl 
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at a certain period before the expiration of that lease, could 
give Goldberg notice of his intention to renew it for five years 
from September 30, 1918. Within that time before the exoirution of 
the first lease Pearl did give Goldberg notice of his intention to 
renew the lease for five years. Goldberg knew at all times when 
Pearl was not using the premises. After receiving that notice, 

on August 22, 1918, and before the expiration of the first lease, 
Goldberg wrote Pearl a letter, the body of which is as follows: 
"You can have my theatre for five years more as long as you pay 

oe $150. and I fix the doors when you wee to open my theatre 
againe" This was over a year and a month after Pearl had ceased 
to use the theatre and permitted it to remain idle. Goldberg con-= 
tinued to accept the rent without any objection up to and includ- 
ing the month of Septeqwiber, 1920. On Neptember 29, 1920, Goldberg 
served notice on Pearl that because of his failure to occupy the 
building as a family theatre he would declare the lease terminated, 
unless Pearl complied with that provision on or before November <0, 
1920- On December 1, 1920, Goldberg refused to accept payment of 
the rent for that month when tendered to him, and Pearl on that day 
deposited the rent in the State Bank of Highland Park to the order 
of Goldberg. On December 23, 1920, plaintiff demanded of vearl 
immediate possession of the premises and on December 24, 1920, be- 
3 gan an action of forcible detainer to obtain possession of the 
property, and declared a forfeiture of the lease because the prem- 
ises were not being used by Pearl. Issue was joined in that case. 
Pearl continued to tender the rent each month and uvon Goldberg 
refusing to receive it, deposited it in the State bank of Highland 
Park to Goldberg's order. On March 2, 1921, Goldberg dismissed 
that suit and took the rents which had so been tendered and kent 
good. On January 15, 1920, Pearl notified Goldberg to fix the 
doors of the building, as he wa:.ted to open the theatre. Goldberg 
replied that he would fix them. On February 1, 1920, Pearl again 


notified Goldberg to fix the doors as he wanted to open the theatre, 
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and Goldberg replied that he would. But Goldberg did not fix the 
doors nor make any attempt to do so. On Warch 4, 1921, Goldberg 
accepted from Pearl the rent for the month of Marbh, 1921. On 
March 8, 1921, Goldberg again notified Pearl that he would forfeit 
his lease unless he opened up the theatre within 60 dayse April 
1, 1921 Pearl paid and Goldberg accepted the rent for April. The 
Same thing occurred on Way 1, 1921, for the month of May. On 
Mareh 21, 1921, Goldberg served on Pearl a notice in writing de- 
manding immediate possession. The rent for June, 1921, was tender- 
ed by Pearl to Goldberg and refused and the tender was ke pt good 
and Pearl has been ready and willing to pay each month's rent when 
due ever Since. On May 26, 1921, this suit was begun. Goldberg 
contends that the true construction of the provision above quoted 
from the lease is that Pearl must continually use the building as 
a family theatre for the presentation of wholesome moral attractions, 
including moving picture exhibitions, and that Goldberg had a right 
to declare the lease forfeited because the building had been idle. 
There is no claim that Pearl failed to present wholesome moral 
attractions whenever he ran the theatre. The failure to use the 
theatre is the only ground on which the alleged forfeiture of-the 
lease is sought to be sustained. If the provision above quoted per- 
mits the construction eatiecndod for by Goldberg, yet it can just 
aS reasonably be construed otherwise. Goldberg is the grantor and 
lessor and the one who prescribed the conditions and the construction 
favorable to the lessee should be adopted. In Schmohl v. Fiddick, 
34 Ill. App. 100, on pe. 198, the court said: 

"It is a familiar canon of construction that all grants, con- 

tracts, deeds, and leases of every description shail be most 

strongly construed against the grantor, and if there te any 

doubt or uncertainty as to the meaning of any such grant, 

deed or lease, it shall be construed most strongly in favor 

of the grantee. Or if the contract may be given two con- 

structions, either of which is reasonable, the one most favor- 

able to the grantee shall be adopted." 


This rule requires the adoption of the construction that the quoted 


words do not require continuous occupation of the building. 
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We are of the opinion that the parties did not mean by the 
provision above quoted from the lease that Pearl covenanted to use 
the building continuously. In our opinion, if the landlord had 
intended to have the tenant contract for the continuous use of the 
building, he would have caused such an express provision to be in- 
serted ae ensta: sai have left that matter to dubious conjecture. 

It should be construed to mean, either that only moral attractions 
should be presented or that the building Should only be used as a 
family theatre with moral attractions. It is not necessary for us 

to determine which is the legal meaning of the terms used, for under 
either construction the condition has not been violated and plaintiff 
has no case and, as Goldberg stated no other case in his complaint, 
the court should have eee Pedr i's motion to dismiss the complaint. 
which he made and which the court denied before he pleaded to the 
complaint. | 

If Goldberg's construction of the provision aforesaid is a 
possible one, yet the parties by their acts for a long space of time 
have adopted a construction contrary to that how elalned by Goldberg. 
The building had been unused for more than a year when the lease was 
renewed. Goldberg at all times knew when it was not in use. In 
his letter of August 22, 1918, Goldberg recognized that the theatre 


was not opened and promised to fix the doors when Pearl wanted to- 


open the theatre again. After the new lease was given he continued 


for a long time to accept rent monthly while the theatre was closed. 


He once scught to forfeit the lease on that account and brought suit 


for possession and afterwards dismissed that suit and eccepted the 


payments which had been deposited in the bank to his order. He 
accepted payments of rent even after he had given notice the second 
time that he would forfeit the lease on that account. In People 
ex rel v. Iurphy, 119 Ill. 159, on pe 166, the court lsid down the 
rule we refer to in the following language: 

"It is a familiar mle of construction, that where the terms 


of an agreement are in any respect doubtful or uncertain, 
and the parties to it have, by their conduct, jlaced a 
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construction upon it which is reasonable, such construction 
Will be adooted by the courts, in the event of litigation 
concerning it." 
To the same effect are Burgess v. Badger, 124 I1l1. 288; Finch v. 
Theiss, 267 111. 65; and Schmohl v. Fiddick, supra. Under the 
construction whichthe parties have adopted, there has been no 
failure by Pearl to perform the obligations of this lease, and 
Goldberg has neither stated in his complaint nor proven a case 


entitling him to possession of the premises. 


The judgment is therefore reversed. 


(Finding of facts to be incorporated in the judgment. 

We find that Pearl has not violated any condition of the lease 
here in question, either as we construe its meaning to be or-as | 
the parties have construed it to be by their acts and conduct, 
and that Goldberg has neither stated nor proven a case entitling 
him to the possession of the premises for which this suit was 


brought. ) 
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STATE OF ILLINOIS, 

SECOND DISTRICT. I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of 
said Appellate Court, at,Ottawa, this £3 AC tay of 


(Ot C Aap te yor of our Lord one thousand 


nine hundred and twenty- 






leak of the Appellate Court. 
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William J. Smith, Administrator, | 
etc., appellant, 
vs. Appeal from Lake. 
J. Ernest Broek, ot ale, 
appellees, 


DIBALL, P.d. | 2241.4. 623 


Wiliiam J* Smith, as administrator of the estate of Melvin 

D. Haynes, deceased, filed a petition in the County Court of Lake 
County, having jurisdiction of the administration of said outate, 

in which he stated that J. Ernest Book, doing business as "Bank 
of Antioch", received a deposit of $1,400.00 from Melvin D. Haynes 
in his lifetime and issued a certificate of deposit therefor, and 
that said money was deposited upon the express agreement that 
Haynes "at any time, might receive the said sum of money, so de- 
posited, and that to protect the Bank of Antioch in the performance 
of such agreement, the said J.£+ Brook was to retéan, and did re- 
tain and had in his possession, at the date of the death of said 
Mé@lvin D- Haynes, the said certificate of deposit, and that the 
title to said deposit and the ownership thereof was in the ssid 
Melvin D. Haynes, at the time of his death.” The petition prayed 
a citation against J. Ernest Brook and the Bank, requring defend- 
ants to present said certificate and to appear and testify concern- 
ing said deposit, etc. J. Ernest Brook answered and admitted 
the deposit and that a certificate was issued therefor, but denied 
thatthe certificate was issued to Haynes and that the title to 
the money So deposited was in Haynes, but averred that said mon- 
| eys were the property of Rumell A.M. Aubry at the time of the death 
of Haynes. The cougty court heard said cause and ordered said 


certificate to be turned over to ssid administrator. Defendants 
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appealed to the circuit court where the cause was tried without 
a jury, and defendants were discharged from said citation. The 
administrator perfected an appeal to this court. 

The Bank of Antioch used a corporate name. J, Ernest Brook 
was treated as its cashier and Elmer Brook, brother of J.Ernest 
Brook acted as assistant cashier. In fact, there was no corpora- 
tion and the Bank was owned by the Brook family. J.Ernest Brook 

was called as a witness by the administrator and was therefore 
_ Competent to testify. He testified that Haynes in his lifetime 
did banking at the Bank of Antioch; that he came to the bank 
on February 15, 1918, and said to J.lrnest Brook that he wished 
to withdraw $1,400.00 from his account. J.Ernest Brook asked him 
what he was going to do with the money, and Haynes replied that 
he was going to give it to Rumell Aubry, who was, in fact, his 
grand-niece. Brook suggested that it would be better to put 
it in a certificate of deposit in her name, and that course was 
pursued. A certificate of deposit of that date was prepared 
and executed by J. Ernest Srook as Cashier, the body of whieh 
was as follows: 
"Melvin D- Haynes has deposited in this bank Fourteen Hundred 
($1400.00) Dollars, payable to the order of Rumell Aubry, 
in current funds on the return of this certificate properly 
endorsed, twelve months after date, with interest at 3 
per annum, for the time specified only. No interest after 
one year unless renewed.” 
J. Ernest Brook further testified that he made out the certificate; 
that Haynes never had possession of it; that Haynes had no under- 
standing with Brook that Haynes could draw that money out at my 
time he wanted to, and that there was no arrangement made about 
Brook delivering it to anybody; that all Haynes told him was to 
hold it. The witness had no recollection that Haynes ever came 
into the Bank again and Haynes never gave J.He Brook any other 
direé¢tions about the money and never had any other talk with him 
about it. Haynes was then in poor health and died about two months 
later. Defendants on cross examination sought to prove how Brook 


understood he was to hold it, from his conversation with Haynes. 
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The court sustained an objection to that question. Mrs. Blanche 
aubry, a witness for defendants, testified that she was a niece 
of Haynes and the mother of Rumell Aubry, and that she met Haynes 
in Antioch in March, 1918, and Haynes told her to go to Brook's 
bank and she would find that he had left some money there for her 
igaehtir: that she then went to the bank and in answer to her in- 
quiry was told that money was there for Aubry and that it was 
fixed for her in a certificate and she should get it. This 
evidence was not disputed. Haynes never thereafter sought any con- 
trol over Yuu tome evidenced by said certificate. The administra- 
tor argues that the direction to Brook to hold the certificate 
was in legal effect a direction to hold it for his benefit, and 
therefore by those words he retained control of the fund, and 
therefore the gift to Kumell Aubry was not completed. Rumell 
Aubry was a minor child and his relative. What Haynes told Mrs. 
Aubry, the mother, was competent against his estate. We are of 
opinion that Haynes intended a gift to this grand niece. A 
delivery of gifts to relatives and infants is not so strictly 
scrutinized as a delivery of gifts to adults and strangers. We 
conclude that by the putting of this fund into this certificate 
payable to Rumell Aubry and leaving the same in the bank, Haynes 
completed a gift to her. ' 

Elmer Brook, assistant cashier of the bank, was a witness for 
defendants. He testified that he was present when Haynes gave 
these directions in the bank, and stood near his brother, the 
cashier, when the conversation narrated by his brother was had, 
and he stated that Haynes also said in substance that his niece 
was to receive this certificate or the money whenever she wanted 
it. If Elmer Brook was a competent witness this uncontradicted 
testimony further establishes that Haynes retained no control over 
this certificate, but directed it to be given te his niece, Rumell 

Aubry, whenever she called for it. Hlmer Brook, at the time of 


the trial, was the guardian of Rumell Aubry, and his competency 
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was objected to for that reason. He had no personal interest in 
the result of the suit. If he was competent this fumishes an 
additional reason for affirming the judgment. 

There is, however, one error in the record. There was a 
personal judgment against Smith for the costs, with an order for 
an execution against him. He brought this suit in his capacity 
ag administrator and in apparent good faith in an effort to 
secure this certificate for the benefit of the heirs at law, 
and we find nothing in the record to justify a personal judgment 
against him for costs or an execution against him. The judgment 
is therefore affirmed, except as to the costs and as to that the 
cause is remanded to the court below, with directions to enter 
' judgment for costs against the administrator as such, to be peid 
in due course of administration. 

Affirmed in part, reversed in part and remanded with 


directions. 
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STATE OF ILLINOIS, } 

SECOND DISTRICT. ioe I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said pellate By this ZS Lh, _day of 


“in the year of our Lord one thousand 
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in the year of\our Lord one thousang nine hundred and 


twenty-one, within and for the Segond District of the State 


of Illinois: 


Present--The Hon. DQRRANCE DIBELL/ Presiding Justice. 


Hon. NORMAN L. JONES, Justice. 


Hon. AUGUSTUS A. PARTLOW, Justice. 
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BE IT REMEMBERED, that afterwards, to-wit: on 


the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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J. M. Allen, appellee, ). 
) Appeal from County Court of 
Ve. ) 
) Will County 
B. A. Zechlin, appellant, ) 


2 A iA. O 2 3 
DIBELL, P.J. BS ee ; 

This suit was brought before a justice of the peace by 
Allen against Zechlin to reccver on a promissory note executed 
by Zechlin, dated May 9, 1917, due December 1, 1917, wherein 
Zechlin promised to vay to the order of Free Sewing Machine Co. 
$179.00 at the Citizens National Bank of Frankfort, I1l., for 
value received, with interest at six per cent per annum from 
maturity until paid and if uot paid at maturity an attorney's 
fee of ten per cent on the emount to be collected. Allen claims 
as indorsee of said note. On the trial before the justice plain- 
tiff hed a judgment for $121.00 from which he appealed to the 
county court of Will County, where, upon a jury trial he hed a 
verdict for $100.00, and on plaintiff's motion a new trial was 
granted. Sefore the new tricsl defendant filed a plea of set-off. 
On the second trial at the close of all the evidence the court 
directed and the jury returned a verdict for plaintiff? for $235.29. 
A motion by defendant for a new trisl was denied, and plaintiff 
had judgment for the amount of the verdict, and defendant prose- 
cutes this appeal. 

Plaintiff offered in evidence the note above described which 
bore the general indorsement of the Free Sewing Machine Go. and 
also an indorsement directing it to be paid to the order of any 
bank or banker, signed by the plaintiff. Pencil lines had been 
drawn through the words, "Pay to the order of any bank or banker.” 
There was no affidavit or pleading denying the execution of the 
note or of the indersements. By Section 45 of the Negotiable 


Instruments. Law it is provided: _"Except where an indorsement 
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bears date after the maturity of the instrument, every negotia- 
tion is deemed prima facie tc have been effected before the 
instrument was cverdue;" so that by this instrument and the 
stgtute Alien was presumed to be the owmer of said note before 
maturity. Vlaintiff proved by a computation that the amount due 
on that day was $235.29. This made 2 cage for plaintiff? for 
that amount. 

Defendant could not avail of a set-off if Allen became the 
indorsee of the note befcre maturity. In order to avail of a 


set-off, which was the oniy defense interposed, it was necessa 


2) 


to prove that Ailen did not take the note till after maturity. 
Defendant eslled Uasenjaeger, cashier of the Citizens YVaticnal 
Bank of Frankfort. Hs produced sheets from a collection register 
kept by the bank and sought to introduce in evidence the entrtes 
on that collection register relating to this note, which purvorted 


to show that it was received from the Free .Sewine Mechine Co. 
ww 


SY 


Theat record aid not purport to show or what date it was received 
but noted that it was due December 1, 1917, and that it was re- 
turned on December 29, 1917. Thet record in and of itself could 
not be competent evidence as against Allen for he was not in any 
way connected with that entry. As to Allen it anpesreé to be 
wholly a transaction between other parties and uot binding upon 
him. That record could be used under certsin eixveunstances to * 
refresh the regoilection of Hasenjeeger if he needed to have his 
recolleetien refreshed and if he could make sueh proof scncern. 
ing his memorandum as would show that he was entitled to use it 
te refresh bis recollection. He made the entries. When and 
vnier whet circumstances such entries may be used by a witness to 
assist his recollection are discussed at Length in Diamond Glue 
Go. v. Wietzyechowski, 227 L1l- 538. Hasenjeeger did not bring 
himself within any of the rules laid dom in that opinion. He 
may have made individual armswers woich, standing alene, would 
Permit him to use this memorandum whieh was made by him in aue 


course of business, but almost immediately the effect of such 
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answers was destroyed by his further statements. From a reading 
of his whole testimony it is entirely clear that he had no real 
recollection of this transaction and that he dia not himself re- 
turn the note. He testified it was returned to the same party 
from whom he received it but he testified that not as enything he 
‘recollected, for he did not return it himself, but because that 
was the usual course of business in bis bank» He had no recol- 
lection that it was received ol the Free Dewing Machine Co. 
except the fact that he had so written on this register. The mater- 
iality of this testimony if it had been admitted was to show that 
when the note fell duc it was in the control and possession of 

the Free Sewing Machine Co., and so remained till after its 
maturity, and therefore Allen could not have had it tili after 
that date, and therefore a set-cff could be introduced against 
Allen. Defendant's counsel called upon plaintiff's counsel to 
produce a supposed letter by which the Free Sewing Machine Co. 

had sent this note to the bank, it being the testimony of Hasen- 
jaeger that the letter with which the note was sent to the bank 
was returned to the party with the note. Plaintiff's counsel re- 
sponded that he was not the attorney for the Pree Sewing Machine 
Co. and hed no such letter, but that he did have there present a 
letter sent out with this note and with the notation on it, “lays 
no attention,” signed "Citizens Bank,” and that he was ready to 
tender this to counsel for the opposite party. Thereuson aefehiant's 
counsel interrogated Hasenjaeger abcut this letter. He was asked. 
if that was the letter with which the note was returne: and which \ 
accompanied the note when it came to the bank and he said he, wag | 
not eble to say. Ze was told by defendant's counsel that this | 
letter ourported to be dated November 23, 1917, and was Signed by) 
J. M. Allen, and was askei b> defendant'z counsel if he received 
a note with that letter, and he said he did not remember. This 
letter was not put in evidence, but its ecntents as far as dis- 


closed by the question pt by defendant's counsel to his own 
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witness must be assumed to be 2 correet statement of the reading 
of the letter. If therefore anpears that for all Hasenjaeger knew 
or would testify this note may have been seut to his bank vy 
Alien, the present plaintiff and indorsee of the note, under date 
of November 23, a week before the note matured, and Hasenjaeger 
may only have written the words "Free Sewing Machine Co.” on the 
collection register becsuse that was the came of the original payee 
in the note. It is therefore clear that Hasenjaeger did not know 
and could not remember and was unable to swear whsther this note 
Was received from the Free Sewing Machine Co. of from Allen, its 
indorsee. Therefcre his evidence was not sufficient to go te the 
Qjury on the guestion whether in fact the Free Sewing lMuchine Co. 
Still owned this note when it wes due and thus cvercome the pre- 
sumption created by the statute. Hawenjiseger did not swear that 
he remembered from whom the note was received, nor that he knew 
this entry was true when he made it, sor that it rofreshed his 
recoliection of the circumstances excent as to the date when the 
note was veturned to the sendor. The court did not err in ex- 
Gluding the testimony of Hasenjaegex as to the parby from whem the 
Citizens Bank received the note. There was testimony available to 


the defondant to prove the facts 


L 2 


if he desired. He could have 
Subpoenaed some officer of the Free Sewing “nchine Co. to bring 
Whatever proofs the Compaiy wigit have showing whetner it sent 
the note tc the bank and when it sent it, ana when it soid th 
note to Allen. If his presente eculd not be procured depositicns 
could have been taken and those facts could have keen established. 
It therefore follows thet the direction of the court was right, for 
no proof of set-off was admissible until there was evidence which 
would justify the jury in finding that allen took the note aiter 
it wes due, or which reasonably tended to esteblish thet fact. 
Eut we heave examined the plea of set-off filed by sechiin 
after the first trtel in the county ccurt, ami aiso the proofs 
presented in support thersof, ani are of opinion that oe did 
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not succeed in esteblishing a set-off. Taking the ellegations 
of the plea and his oroof on the subject it seems that this note 
was given for five Free sewing machines purchased by him from the 
Free Sewing Machine Co. and thet some one acting for that Company 
told him to sell these machines 2t $58.00 each, end told him 
that the Company would help him sell them; that some one whom he 
called an agent of the Free Sewing Machine Co., but whom he did not 
know to be such agent at all, came to him and took one of those 
Sewing machines and sold it in the village of Frankfort, where de- 
fendant lived, for $38.00 instead of $58.00. It does not appear 
that this i sina Peaate had any authority to act for the sewing 
machine company, nor does it appear whether he paid this #38.00 
to Zechlin and Zechlin accepted it, or what was done with the 
$38.00. Zeehlin alleges that he could not after that sell these 
machines at $58.00 apiece and could not sell them for anything, and 
that the value of them was totally lost to him, but he did not 
prove those allegations. As dar as appears this man who took 
the one machine from him and Soid it may have been acting entirely 
on his own initiative and had no right to take the machine from 
Zechlin, and Sell it, and if Zechiin foolishly allowed him to 
depreciate the price of those machines in that community he alone 
is to blame for it. There was nothing in the plea or in the evi- 
dence of defendant which would have justified the jury in allowing 
any set-cff to Zechlin, if he pad bean able to prove that Allen 
took the note after maturity. 

‘The judgment is therefore affirmed. 
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STATE OF ILLINOIS, |. 
SECOND DISTRICT. (SS | JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Court, at Ottawa, this______ LE) Lae day of 
Sa oe eg ei our Lord one thousand 
nine hundred and twenty- 


Justis Xfebse—_ 


( Clerk ofthe Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the fourth day ofy October, 
y 


in the year of our Lord one thousand nine hundred/and 
y 


? 
twenty-one, within and for the Second District 6f the State 


7 
of Illinois: ‘ g 


Present--The Hon. DORRANCE DIBELL, Presiding Justice. 


Hon. NORMAN L. JONES, Justice. 


/ 
Hon. AUGUSTUS A. PARTLOW, Justice. 
} 
JUSTUS L. JOHNSON, Clerk. / 
J 
‘ j , fe 
CURT §. AYERS, Sheriff. j 9 Cy AY aN G2 3 








‘BE IT REMEMBERED, that afterwards, to-wit: on 


the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Josephine Pride, appellee, 
VS. Appeal from Kane. 
) 


Letitia A. Westgate, appellant, 


DIBELL, Ped. 9241.4. 623 | 


Mrs. Letitia A. Westgate was conservator of the person and 
estate of Mrs. Josephine Pride by appointment of the probate court 
of Kane County. By a later proceeding in said court Mrs. Pride 
was restored to the full control of her property am the conser- 
vatorship of Mrs. Westgate was terminated and she was directed 
to file a final report. She filed such a report and charged her- 
self with a total estate of $574.68 and credited herself with dis- 
bursements and with an amount for services, making a total of 
$574.68, leaving no estate for her ward. lMrs. Pride filed ob- 
Jjections to each item of disbursements in said report. Certain 
items were allowed snd certain items disallowed ami the amount 
of the charges was reduced by the sum of $342.05, which Mrs. 

». Westgate was ordered to pay to Mrs. Pride. Mrs. Westgate appealed 
‘to the circuit court, where there was a hearing and the cireuit 
court allowed and disallowed the same items as the probate court 
and entered a judgment in favor of Mrs. Pride and egainst Mrs. 
Westgate for $348.05, from which lirs. Westgate prosecutes this 
canes a : 

The powers and duties of a consergator are given in Chapter 
68 of the Revised Statutes, from section 17 on. Section 17 is 
as follows: 

"The conservator shall manage the estate of his ward 

frugally and without waste, and apply the ¢mcome and 

profit thereof, so far as the same may be necessary, 

to the comfort and suitable support of his ward ané 

his family, and the education of his children." 

Mrs. Pride was old and apparently difficult to manage. iirs. 


Westgate found it difficult to get any one to stay and take care 
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of her. Mrs. Pride had lived with her daughter many years and 
the daughter had died and at the request of some member of the 
family, Mrs. Westgate became conservator. after experiencing 
difficulty in getting any one to remin permanently with lirs. 
Pride, Mrs. Westgate applied to the supervisor, a superintend- 
ent of an old women's home and others without success. She 

then decided to seek to have her declared insane and pent to 

the insane asylum. ‘She employed an attomey, consulted numer- 
ous physicians, and instituted proceedings in the county court 

to have that end accomplished. A defense was interposed in 
behalf of Mrs. Pride and that effort was sandoned. Mrs. Pride 
then applied to the probate court to have the conservatorship 
ended and to be restored to the control of her own property. 

That case was tried, anparontly before a jury, and the verdict 
apd the judgment were that Mrs. Pride was competent to manage 
her own affairs and that the conservatorship should be discon- 
tinued. Most of the items rejected by the courts below were 
incurred and paid by Mrs. Westgate in fighting Mrs. Pride in 

the proceedings just stated. She called a number of medical 

men as experts and paid them special f@es for their services 

in court. She paid the fees of mumerous witnesses. She paid 

a lawyer $200.00 for his services. According to her own evi- 
dence, she spent much time for these legal contests. She also 
paid various sheriff's fees which apparently were for service 

of subpoenas upon her witnesses. The courts below rejected 

all items of sheriff's fees, witnesses' fees and expert's fees, 
and sums paid by her for conveying Mrs. Pride to the court house. 
Bex attorney had done some work for her not of the character above 
Stated. A ereditor had levied an attachment upon furniture which 
Mrs. Pride claimed had been given to her by her daughter. lMirs. 
Westgate's attorney brought replevin ani regained that furniture. 
The attorney drew her final report and a previous report. The 


courts below allowed $50.00 for his fees. This was we think a 
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fair allowance for that for which the conservator had a tight 

to employ him at the expense of this estate. The court dis- 
allowed Mrs. Westgate's charge for her services. We are of 

the opinion that the conservator mis-coneeived her duty. In 

all that she did she had no orders from any court directing 

or authorizing her to take such action. She incurred consider- 
able of these expenses in endeavoring to have her ward declared 
im ane and sent to the insane asylum. The fact that that 

attempt was dantioned tends to show that the position was not 
well founded. When the ward sought to be restored to the control 
of her own property, the conservator resisted with great energy 
and most of these expenses were incurred in that resistance. 

We are of the opinion that under the circumstances here shown 

the conservator had no right to use up the meagre moneyo#f this 
estate in an effort to prevent the ward from being restored to 
the control of her ow property. Itis not show what judgment 
for costs, if any, was rendered. It is not shown that she was 
ordered as conservator to pay those costs and expenses. 
Apparently she paid most of them after her conservatorship had 
ended. We are of opinion that no reason is showm to justify the 
conservator in wying these moneys out of her ward's estate. 

‘In her report she asked to be allowed $128.46 for her compensation. 
There are several reasons why the rejection of this item cannot 
be disturbed. There is evidence by the conservator herself and 
by others that Mrs. Westgate agreed with the court appointing her 
that she would make no charges for her services but would treat it 
as a matter of charity. Mrs. Westgate seeks to show that these 
Statements were on condition that the litigation was stopped, but 
other witnesses did net so understand it. She made a former 
report which is not in this reeord and we do not kmow but she was 
allowed compensation in that report. She did not itemize her ser- 
vices or show what would be e reasonable compensation to her for 


the things which she properly did for her ward. It is obvious 
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that she ought not to be paid for her efforts to send her ward 
to the insane asylum or to resist returning the property to 
the control of her ward. The proof furnished no basis on 
which any definite sum could be rejected and some other sum 
allowed to her for her services. 


The judgment of the court below is therefore affirmed. 
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STATE OF ILLINOIS, ae se 

SECOND DISTRICT. \ I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Court, Ottawa, this my ICH -_day of 


4 FCO EC" in the year of our Lord one thousand 
nine hundred and ty 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the fourth day f October, 
In the year ch our Lord one thousand nine hundgfed and 


twenty-one, within and for the Second ristot of the State 
‘ Dl 
1 ef 

of Illinois: \ 

J 

Present--The Hon. DORRANCE DIBELL, Presjding Justice. 


Hon. NORMAN L. JONES, Jugtice. 






Hon. AUGUSTUS is PaRTLéW, Justice. 
JUSTUS L. \JoHNson, fer. 

Ri {™ 6 
CURT S. AYERS, shefirt. 2 94 tA 2 








BE IT REMEMBERED, that afterwards, to-wit: on 
the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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James Rush Cowper, appellee, } 

VS. Appeal from Knox. 
F. W. Holliday, appellant, | 
9947,4.623 


DiBsiL, Pads 


411 printed papers filed in this case by either party have. 
reversed the titel of this cause, which should be as above. 
Section 99 of the Practice Act. | 

Cowper filed a bill for equitable relief against Holliday. 
The latter filed a special demurrer to the bill. The demurrer 
was overruled Holiday elected to stand by his demurrer and prayed 
an appeal to this court from said order. The appeal was granted 
and perfected. The only error assigned is the overruling of the 
demurrer. This was not a final order No decree had been entered 
in the court below. With certain exceptions, such as are provided 

by Section 123 of the Practice Act, appeals only lie from final 
judgments, orders and decrees. ‘Section 91 of the Practice Act. 
an appeal does not lie from the order here complained of. The 
appeal is therefore dismissed, with leave to each party sb with- 
draw all papers filed by him. 


Appeal dismissed. 


ee ae a Ts | Sve - fo. veh soe 
mint” rh ll > y POON at 











»xOrmk mort tid aaa 


€8d A.Tage 


eve yirsc teddies yd eso eit at beLit exeoat 
-9vods ea od blvode doktw ¢ 82089 ae al 4 > 
ae 





rertuméb of  .L6Ed itt ot 1% tymebh Lets 
fevers bos tetiwneh etd yd iidiabe. ek: - hetoete x 


eav ‘ko aubhlureeyvo efit ef bemgiags sovne ytao 9 


hetnatg eaw (seqcus eff  .tebt0 biae moat 












heretne used bel eetosh off tebto Lanit 6 ie .% 
bepivow ete es dose .enottqeoxe aistres Ati ei : i duc 
Lanit moxt eit yfito algeqcs ,toA eottostt et to Bat nok 
tod eottosyi oft to [0 noltoec .ea9t98b tin oration, | 
edz .%0 beats Lomoo oxen rehto oft mort | 


sid ys belt? anegs 
«eboseetinerb fg : | 


re "e 


‘ 





STATE OF ILLINOIS, E 
SECOND DISTRICT. [ ss. 


I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my Office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 
said Appellate Courtyat Ottawa, this ___ tO ___day of 
a a SE a in the year of our Lord one thousand 


ie eat 


nine hundred and twenty- ee 


Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at.Ottawa, on Tuesday, the fourt 









g day of October, 
in the year of our Lord one thousand nine hfindred and 
twenty-one, within and for the Second Digfrict of the Sitate 
of Illinois: 


Present--THhe Hon. DORRANCE DIBELL, Presifiing Justice. 
% 


\Hon, NORMAN L. JONES, Jusfice. 


, Justice. 
4 


Hon. AUGUSTUS A. PARTLOW 
sUSTUS L. JOHNSON, Cleft 
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BE IT REMEMBERED, that afterwards, to-wit: on 


the opinion of the Court was filed in the 


Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen. No. 6851 Agenda No. 68 


Paul Swanlund, appellant, 
VSe Appeal from Winnebago 


- Rockford & Interurban Railway 
Company, appellee, 


) 
) 
) 
) 
) 
) 


JONES, J. 9241.4. 624 | 


This suit was commenced by the anpellant, Paul R. Swanlund 
in the Cirguit Court of Winnebago County against the sovellee 
the Rockford & Interurban Railway Comoany to recover damages 
for personal injuries suffered on account of alleged negligence 
on the part of the appellee's employees in the operation of an 
interurban car. It appears from the evidence that on July 28, 
1917 at about 6:40 A.K., the appellant was riding on Tenth 
Street in the City of Rockford in a side car attached to a motor- 
cyele owned by and driven by one Ludwig Engdshi. Appellee's 
interurban line is located on Pifty Avenue which intersects Tenth 
Street at right angles. Anpellant and Engdahl were going south 
towards Fifty Avenue on their way to Camp Grant. At the same time 
an interurban car belonging to appellee was going west on Fifth 
Avenue toward Tenth Street. The mororcycle and the interurban 
car collided at the crossing. The appellant was thrown out of 
the side car of the motor cycle upon the ground and injured 
severely. : 

The declaration charges that the appellee's servants eare- 
lessly and negligently managed its car at the time of the coliision; 
that the motor man did not sound an alarm bell as the car a rproached 
the crossing as requirec by an ordinance of the City of Rockford; 
cata that the car was running at a greater rate of speed than 
fifteen miles an hour within the city limits in viclation of the 
ordinances of the city. There was a trial which resulted in a 
verdict finding the appellee not guilty. Judgment was renderea 


-upon the verdict and this appeal is prosecuted from the juaz ent. 
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A number of questions «re raised on the appeal concerning 
rulings of the court on evidence and in reference to the giving 
-and refusal of instructions. The record does not disclose any 
reversible error in the admission or exclusion of evidence. 
Complaint is made thet refused instruction lo. 1 should have been 
given and was improperly refused. Wes are of ovinion that the 
instruction was properly refused because it does not correctly state 
the duty of the appellee in the control and operation of the itter- 
urban car in question and also it entirely ignores the question 
of negligence in the driver of the motorcycle. Refused instruction 
No. 2 contained matters which were fully covered by other instructe 
ions given for appehlant. Refused instruction No. 3 was properly 
refused because it ignores the reciprocal rights of the varties 
to use the street in guestion and would have been prejudicial to 
appellee, if given, 

Complaint is also made of the giving of instruction No. 3 
for the appellee. This instruction contains general oropositions 
of Jaw and because of its gensral ngture might well have been 
refused; still we are of the opinion that there was no reversible 
error in giving it. 

It is contended that given instruction No. 4 for the 
appellee was misleading. The instruction states that if the injury 
in question was caused by the coubined negligence of the appellant 
and the driver of the motorcycle or solely by the negligence of 
the driver of the motorcyele, then in either event the appellant 
could not recover. It is insisted that the words "and not by the 
negligence of the defendant" should have been added to make the 
instruction clear. We sre of opinion that the instruction as it. 
was given correctly stated the law without the additional words. 

Instruction No» 5 given at the request of appellee is complain- 
ed of because it told the jury that if they believed from the evi- 
dence the driver of the motorcycle was ne@ligent in the way he 


operated and drove the same and that such negligence was the sole 
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cause of the collision, and injury to plaintiff, then pleintiff 

could not recover. It further told the jury thit the negligence 
(az any) of the driver of the motorcycle could not be imputed 

to the defendant company. There was no claim made in the case 

that the appellee was negligent through the driver of the motor 

' @ycle ana that the instruction so far as it rel-tea to imoutea 
negligence of appellee was therefore outside of any issue which 
had arisen in the case, While we are inclined to think that the 
instruction is subject to eriticism, but we are of the opinion 
that under the circumstances here presented there was no reversible 
-error in giving it. (Frechett vs. Ill. Cent. Ry. Co. 197 Ill. App. 
213, 225.) 

Instruction No. 8 is to the effect that if the jury believe 
from the evidence that the collision in question was causes solely 
by the driver of the motorcycle carelessly and negligently driving 
the motoreyele upon the interurban tracks in question, then there 
could be no recovery. The criticism made of this instrvetion is 
that it assumes the driver's carelessness and negligence in driv- 
ing on the interurban tracks and merely leaves to the jury the 
“question whether this was the sole cause of the injury to the 
appeDlant. In view of all the instructions in the case we think 

f° tie question of negligence of the driver of the motorcycle was 
fairly left th the jury and that the jury could not have been 
mislead by this instruction. 3 
i Instruction No. 15 told the jury "That in cases of this nature 
the mere fact of the ecllision itself having haopened standing 
alone is not any evidence of the negligence on the part of the 
Rockforé and Interurban Railway Company". Inasmuch as the mere 
fact that the collision happencd, did not stand alone in the 
‘ease, there was no occasion to give this instruction and it should 
“have been refused but we think the appellant was not vrejudiced 


f thereby. The record in this ease discloses that the main issue 


if was whether the appellant was guilty cf contributory negligence 
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by his own failure to look out for or listen for the approach of 
the interurban car as they were nearing the crossing at Fifth 
Avenue, and by the like negligence of the driver of the motor- 
cycle which should be imputed to him because of his failure to 
_warn,.the driver. There is evidence to show that the motorcycle 

was running at a very rapid rate of speed, The plaintiff testified 
in the case. His testimony discloses that Engdehl was between him 
and the car and that he was willing to rely upon eda s driving 
without cautioning him to look out for the car. Paul Kraker, a 
witness for appellee, testified that he was a passenger on the 
interurban car and happened to look down Tenth Street just before 
the car reached the crossing; that he saw the motorcycle wming 

down Tenth Street and also saw the occupants of the car; that 

when he looked the motorcycle was about 150 feet from the cross- 
ing; that at that time the driver was talking to the man in the 
Side car and looking at him, and that both men were in conversation 
as they were coming down Tenth Street. This evidence considered 
in connection with other evidence in the case warranted the jury 
in the- conclusion that the driver of the motor.yele was directing 
his attention to the appellant and that the appellant was directing 


his attention to the driver instead of looking or listening for 
the approach of the interurban cer; and that the appellant was 
guilty of contributory negligence both by his own failure to use 
due eet ies by the negligence of the driver of the motorcycle 
etd bins 


We find no reversible error in the case; and the judgment 


is therefore affirmed. 
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BE IT REMEMBERED’ that afterwards, to-wit: on 


the opinion of the Court was filed in the 
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Gen. No. 6877 Agenda No. 2. 
Everett B. Thomas, appellee, 


) 
) 

vs. Appeal County Court Peoria 
) 


Peoria Railway Co., appellant, 
; A Me ii 
JONES, J. we delle 024 


This is a suit by the plaintiff for the recovery of damages 
to an automobile owned by the plaintiff which was struck by a 
street ear owned and Operated by the defendant, on Main Street 
in Peoria. The accident occurred at the intersection of an 
alley Ny Main Street between Monroe and Perry Streets. There 
was judgment for the plaintiff in the sum of $423.50 which 
appellant insists is excessive and not warranted by the evidence. 
Appeliant also contends that the negligence of the defendant was 
not established. 

The bill of excevtions in this case contains no motion for 
@ new trial. The clerk of the trial court inserted what purports 


to be a motion for «= new trial in the record. Inasmuch as the 
" contentions of the appellant are based solely on questions of 
fact, it is necessary that the bill of exceptions should contain 
& motion for a new trial; otherwise, this court cannot review 
such questions. ; 

Geary vs. Bengs, 158 Ili. 77. 

Guth vs. Haas, 210,111. App. 437. 

Mac Neel vs. Eisendrath, 195 Ill. App. 20. 


Because the questions raised are not open to review by this 


court the judgment of the trial court mst be affirmed. 


Judgement affirmed. 
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__in the year of our Lord one thousand 
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Clerk of the Appellate Court. 
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Gen. No. 6904 figchas No. 10 


Callaghan & Co., appellee, 
VS. Appeal from Iroquois 
) 


C. H. Payson, appellant, 
2941 A. 624 


This is an action in assumpsit instituted by Callaghan & Co, 


JONES, J. 


as plaintiff against the defendant, Payson, who is the anpellant 
here. Judgment was rendered by the justice of the peace in 
favor of the plaintiff and against the defendant. An appeal to 
the Circuit Court of Ipoquois County was taken by the defendant 
and a trial was there had before the court, a jury having been 
waived by agreement of the parties. This trial resulted in a 
judgment in fevor of the plaintiff and against the defendant for 
$72.60 together with costs. The judgment was entered on November 
18th, 1919. Thereafter certain motions to apportion and retax 
costs were made and disposed of and later the iefemiant entered 
his motion to set aside the judgment. This motion was denied bj; 
the court and defendant then entered his moticn in arrest of 
judgment on the ground that there is no proper plaintiff in whose 
mame and behalf a judgment can be or may be lawfully entered. 
This motion was overruled by the court. 

The only errors assigned are upon the rulings of the court 
in refusing to set aside the judgment and in denying the motion 
in arrest of judgment. 

We think the court's rulings were proper and in accordance 
with the law. If "Callaghan & Co." is a co-partnership and not 
a corporation the question of the right to sue under the nume 
of "Callaghan & Co." should have been pleaded at the proper time. 
The question of the capacity of plaintiff to sue by that name 
was in no manner raised until after the entry of judgment. This 
was too late and such objection could not be raised either by a 


| motion to set aside the judgment or by a motion in arrest of 


4 | judguent. : 
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In Glos vs. Patterson 204 Ill. 540, it is said that, 
it is a general rule that nonjoinder of defendants can only 
be availed of by plea where the defect does not appear on the 
faee of plaintiff's pleading, and that in the absence of such 
plea the objection will be deemed as waived. 

In this case no objection was raised by plea. 

The effect of failure to set up the defense, if it existed, 
Operates as a waiver of the objection. (Eney. Pleading and. 
_ practice, Vol. 15, 756; 31 Cyc. 738). Generally speaking a 
judgment will not be arrested on account of any matter which 
‘defendant might have pleaded and relied on es a defense to the 
action, whether by plea in bar or in abatement. The objection 
that there is a defect of parties is waived by going to trial 
without objection and cannot, therefore, be raised by motion 
in arrest of judgment.(23 Cyc. 826). 

The record in this case contains no bill of exceptions and 
without it, the court's refusal to set aside the judgment upon 


appellant's motion can not now be reviwwed. 


Judgment affirmed. 
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—_in the year of our Lord one thousand 
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of the Appellate Court. 
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on Tuesday, the fourth day gf October, 
r and 


twenty-one, within and for the Second District#of the State 


of Illinois: 


sesent=-The Hon. 






DORRANCE DIBELL, Presiding J 


Hon. NORMAN L. JONES, Justice. ¢ 


AUGUSTUS A. PARTLOW, Jug ice. 


Hon, 


Justus L. JOHNSON, Clerk. 


CURT 's. AYERS, Sheriff. 
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BE IT REMEMBERED , yh afterwards, to-wit: on 
Haat Lon of the Court was filed in the 


Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen. No. 6905 j Agenda No. 11 


Edward W. Riley, appellee 


VSe Appeal from Lake 

August Felgenhauer and 

William Leonard, 
appellants, 


2241.4. G22 


JONES, J. 


The appellee, Riley, was on April Ist, 1918 the owner of 
a certain farm. On said date he leased the farm to the appel- 
lant Felgenhauer, and a written lease between the parties was 
entered into. On the same day Felgenhauer purchased from Riley 
certain chattels to be used in and about the business of conduct- 
ing the farm. In consideration of the purchase price of such 
chattels Felgenhauer executed and delivered to Riley his prom- 
issory note for $2482.00 payable two years after date with inter- 
est thereon at the rate of five per Sent per annum until paid. 
William Leonard, the father-in-law of Felgenhauer signed the note 
as surety. Thereafter $1000.00 and all interest due to April ist, 
1919 was paid by Felgenhauer and the payments were duly credited 
upon the note. 

About November 1st, 1919 Felgenhauer with the consent of 
appellee determined to surrender his lease and he and appellee 
made some attempt at a settlement of all accounts between them. 
It is insisted by Felgenhauer that during the negotiations for a 
settlement he sold to Riley the young stock on the premises for 
$140.00 and that this sum was to be applied upon the note. This 
is denied by Riley-* It is not contended, however, that any final 
settlement was made between the parties upon this occasion but 
afterwards, according to the contention of appellants, Mrs. 
Felgenhauer, the wife of appellant acting for her husband met 
Riley in a garage at Barrington where they undertook to settle 
all accounts. They agreed as to a number of items but before @ 


complete and final settlement was made a dispute between them 
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arose Over Felgenhauver's liability to pay Riley for certain 
cows that had died. This dispute broke off negotiations and 
nothing further thereafter was ever done looking toward a 
settlement. 

Sometime after the note had become due appellee left it 
with the Bank of Barrington for collection. The Bank notified 
appellants who called upon the cashier and asked him to compute 
the amount due on the note according to their contentions. The 
eashier made such computations pursuant to the directions of 
appellants and by so doing the appellants determined that there 
was due from Felgenhauer to Riley the sum of $1278.46, MThis 
amount was left with the cashier with instructions to pay the 
same to Riley in full settlement. Riley refused to accept 
this amount on the grounds th=t it was less than the sum due 
hin. 

On June 28, 1920, appellee caused a judgment by confession 
to be entered against the defendants on the note in the Circuit 
Court of Lake County. On July 12, 1920, appellants, anveared 
in open court by their attorneys and moved the court "to vacate 
Bad’ eat aSide the judgment rendered by confession" and for 
leave to plead. On September 7, 1920, the court biearad an 
order that said motion be allowed and that "said apd amen : 
Opened up and the execution issued thereon stayed and thet 
said judgment stand as @ lien". Leave was given defendants 
to plead within thrrty days. Under this leave a plea of the 
general issue and three special pleas were filed. The svecial 
pleas averred that a settlement between the parties had been 
made whe reby a Claim of $295.59 was to be allowed Felgenhauer 
and was to be indorsed upon the note and also alleging a tender 
of said amount. All the pleas were verified. By agreement of 
parties a trial by jury was waived and the cause was tried by 
the court on September 7th, 1920. After hearing the evidence 


the court found the issues for the appellee and that there was 


al 
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- due him from the defendants $1728.40 together with interest 


thereon from June 28, 1920. The above mentioned sum ineluded 
$150 for plaintiffs attorney's fee. Appellants interposed a 
motion for & new trial which was overruled by the court and also 
a motion in arrest of judgment which was likewise overruled by 
the covrt. Thereupon judgment was entered in favor of appellee 


and against defendants upon the aforesaid findings. From this 


‘ 


' Judgment appellant prayed an appeal. 


Later and on September 21, 1920 the defendants submitted to 


the court certain propositions of law some of which were mrked 


by the court "held" and others were marked "refused." On the 


next day, to-wit, September 22, 1920, the court entered an order 
nunc pro tunc as of July 12, 1920 and also an order nunc pro 
tunc as of September 7, 1920- These orders are in most respects 
substantially the same as the original orders except that the 
order of July 12, 1920 is made to recite that the motion to 
vacate and set aside said judgment is denied instead of allowed 


as it appeared in the order as it was originally entered. How- 


_ ever, both the original order and the nunc pro tune order recite 


that the motion to open up the judgment is allowed and that it 
Shall stand as a lien. 

It is apparent that the purpose of the court in entering 
its nunc pro tunc orders was to clarify a situation which had 
arisen because of the recital of the order of July lz, 1920, 
that the motion to vacate and set aside the judgment was allowed. 
Whether the effect of the order of July 12, was to open un the 
judgment or to set aside and vacate it becomes material because 
of the allowance of appellee's attorney's fees in the judgment 


ef June 28. If the judgment was opened up ani not vacated then 


by reason of the Court's subsequent orders such judgment by 


confession was confirmed and ratified in all respects including 


the allowance of attorneys fees. But if the judgment was vacatec 


and set aside by the order of July 12, then such al lowance of 
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attorney’s fees was likewise set aside and the final judgment 
for $1728.40 is excessive to the extent of such attorney's fees. 
There waS no provision in the note for the allowance of attorney's 
fees except in the warrant for confession. If the judgment by 
confession was set aside and vacated, then the cause of action 
would be in the same state as any ordinary action by summons. 
(Borchenius vs. Canutson 100 Ill. 82.) And as there was no 
“provision in the note for attorney's fees in case of a trial 
on the merits it would have been improper tc allow attorneys 
-_#ees after the judgment had been set aside. Under the olain 
‘ terms of the note in question, such fees aoa only be allowed 
a if judgment be entered by confession, and not otherwise. 
(Morrison Hotel and Restaurant Company vs. Kirsner et al., 
245 Ill. 431) 
We have carefully examined the record in this case and 
we are of the opinion thet the effect of the order of July 12 
was not to set aside and vacate the judgment by confession but 
merely to open up the judgment for the purpose of permitting the 
appellants to plead to the merits. It seems from the record that 
the distinction between opening up a judgment by confession and 
vacating it was unobserved. It is true that the order of July lk 
provides that the motion to vacate and set aside the judgment be 
allowed, yet it further provides that the judgment shall stand 
as a lien. It is evident from this thet the court intended not 
to vacate ani set aside the judgment but to open it up for the 
purpose of permitting a defense. If the judgment were vacated 
and set aside then, there is nothing to stand as a lien. It 
could stand as a lien only when it is opened up. Therefore, 
we are constrained to take the view that the order must be 
interpreted as opening up the judgment and not es vacating it. 
If our view is correct then the eiiier of September 7th and 
the nunc pro tunc'orders hed the effect of confirming the 


judgment by confession as to principal and interest due on the 
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note together with attorney's fees. 
The propositions of law were not submitted to the court 


until fourteen days after the trial and judgment on the merits. 


a 


The rulings of the court in holding or refusing such propositions 
when made after final judgment has been entered, can not be 
asSigned as error, (Allman vs. Iumsden 159 I11. 219.) Proposi- 
tions of law Gan Serve no useful purpose either to the court or 
to parties litigant unless they are submitted before final 
judgment, The ob ject of the law in permitting the submission 
of such propositions is to place squarely before the court in 
dafinite and precise form the law which the party submitting them 
‘contends is controlling in the case. When this is done the court 
is Wee ger ly advised of the party's position. If the propositions 
are not submitted until after the court has acted in entering 
final judgment, the court is without the benefit which it would 
Ihave otherwise derived from an apt and timely submission thereof. 
AS was said in Allman vs. Iumsden, supra, "If they can be sub- 
‘mitted at any time after such final decision they would not only 
“cease to serve any useful Saease: but would become a hindrance, 
rather than an aid, to the speedy administration of justice." 
The fect that these propositions of law were actually passed 
acon by the court does not alter the case nor is the rule any 
ess applicable simply because the nunc pro tunc orders above 
“referred to were entered the day after the propositions were so 
“submitted. The real judgment on the merits in this case was 
entered on September 7th and the nunc pro tunc orders entered 
a September 22nd sam were as we have stated merely for the purpose 
of clarifying a situation which had arisen because of the in- 
appropriate use of certain words in the order of July l-. 
J : he It is contended by appellants that the court erred in re- 
fusing to admit the lease in evidence, and that such refusal 
deprived them of the right to offer evidence concerning certain 


7 fy Stems of credit which they claim should have been allowed because 























.aset e'yentotisa at ew ot 
guuop.oft of bodtindya ton ete wel to anott 2 
-S¢iten.sdd oo tnousbu, ans Isint edt setts. sb 114 
au it taono x4 dows anientst to gaibifod at. droped, te, 
ed ton nso ,betstae mood ead ¢ compost» Lenkt tothe, t sedw 
-tnooos: (,218 -[61 @8f sebammt ,<v mem£LA) .s20ng@ 8s pepiess 
“to dumsoo ond o¢ tedtie sxoqrig Luteam. on Of SvIe® a8o wal to, ef 0, 


txumoo, edt enob ai eidt oedd. »esso oft o£ got iLorgrog, pty, 
aoltizoooreg off II .noltieoq a'ytisq eft To. seentahens 
goitedie.nt fotos aad timo edt tetts Ekaees. f 


-dse 9d neo yedt TI" ,si9¢se,,nebemml .ev comila gb bien 


" eottang to sottoxtetmiobs ybesce ot of gbte ae meadty 

bseceq yliestoes eteq wal to anoitizoc orc seedt gad: - toe 
gos eLst oft si t0m osao, oft totia son asob duno lt m 
syods eatebso onst ore onwn oft. sassoed yiqmie ofd £ Le oe 
o6,.e10w emottieouorg eft 1edte.yeb edt Leretae crew oF Si 
_ Baw e620 eidé ni etixrem adt no toongbut Laer oAT , 
Setetue etebio comps ong onwm oot Sue At’ tedmstqed | 
ecogism off 10% yletem Setate ovad ow es o1ew tmp bade 
-~ni edd to c@yeosd seats bad Sotdw, ooftsutte: a. got Sit ney 
Sk yist to tebto eft at ehiow aketui0oo to oun et¢akt 
-st oi sette tooo eft sald ednelfLogqe yd bonmetmoo af be: | 
~ feseter dome tedt» bae ,oomebive xi eesel ont tinbe ob 3 i 
sistre0 gabavesnoo aetna opiind tigix odd to wedt bovr cob 
ecusocd bowelle need evady biwogeng ; seal 
ak 


oo a tear Ce ee Ae | OR EE 


ee 


of matters growing out of Such lease. We do not agree with 
their contention in this regard. The proofs offered uvon the 
hearing conclusively show that although the lease and the note 
were executed-.upon the same day they had no essential relation- 
Ship. They had no such comection as would make then parts of 
the same transaction. Neither depended upon the other in any 
respect. No plea of set off was filed and the matters sought 


to be shown by appellants as arising under the lease could not 


be shown by way of recoupment. Therefore, the ruling of the 


court in excluding the lease was correct. 


We are of the opinion that the court committed no error 


upon the trial either in the exclusion of proper evidence or 


in the admission of improper evidence. The judgment is 


therefore affirmed. 
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STATE OF ILLINOIS, ) .. 
SECOND DISTRICT. oe I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 


do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and ue seal of 
ellate Court, at Ottawa, this ___ We CE day of 


said 2 


nine hundred and twenty-— 









in the year of our Lord one thousand 
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erk of the Appellate Court. 
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Begun and held at Ottawa, on Tuesday, 


in the year of our Lord one thousand’nine hundred and 
\ a 
twenty-one, within and for the Sec@i 


@nd District of the State 
% ¥ 
of ke 4 


Present--The Hon. DORRANCE DIBELL,; 


residing Justice. 
Hon. NORMAN L. JONE 
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Justice. 


JUSTUS L. JOHNSOW 


CURT S. AYERS ,/ 








BE IT REMEMBERED, that afterwards, to-wit: on 


the opinion of the Court was filed in the 
Clerk’s office of said Court, 


in the words and figures 
following, to-wit: 
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Ward L. Candor, et al, 

appellants, 

VS. Appeal from Mercer. 

Commnity Consolidated School 
District Number 115, Mercer 


County, Illinois, et al., 
appellees, 


2 ee | O99ATA. 6294 


On April 3, 1920 the appellants filed their bill of com- 


ee ee ee ee 


plaint attacking the organization of the school district and 


- praying that an injunction be granted restraining the said school 


district and the other defendants and each of them from assess- 
ing the lands and property of complainants or making a tax levy 
upon their eer and from issuing or se@ling any bonds which 

would be a lien uyon their bis Gronetts and from extending 
any tax upon the tax books of l\iercer County against their property 


for the benefit of said school district and from doing any other 


.act under or by virtue of the statute of the State of Illinois 


known as "Community Consolidated School District Act". The bill 
also prays that the said statute shill be declared null and void 
and also for general relief. On May 29, 1920 a temporaty injunc- 
tion was granted restraining the defendants from levying taxes 
and from doing any act under the so-called Community Consolidated 
School District Act as prayed in the bill. 

On June 19, 1920, in vacation after the april Term of th 
Circuit Court of Mercer County, the temporary injunction was 
dissolved upon motion of defendants. No appeal was taken from 
the order dissolving eae temporary injunction. 

At the September Term 1920 of the Circuit Court of said 


County, a suggestion of damages was made by defendants for 


_ the wrongful suing out of the temporary injunction. Upon a 


hearing after due notice the court entered a decree ordering 
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and adjudging the complainants to pay the sum of {250.00 -as 
damages» 

Although the court's action in dissolving the temporary 
injunction is assigned as error, it is conceded that this 
court has no jurisdiction to pass upon the constitutionality 
of the so-called Commnity Swusuliantea School District Act. 
Aside from our lack of jurisdiction to pass upon this question, 

we have no power in this case to review any question raised 
upon the motion to dissolve the injunction or the court's ruling 
thereon. No appeal was taken from that order. The appeal which 
is attempted to be prosecuted here is from the order of the court 
asseSsing damages against appellants and that question is the 
only question open to us on review. 

Under the circumstances disclosed by the record in this 
case, we think the sssessment of damages in the sum of “250.00 
against appellants was both reasonable and just. Whatever 
insufficiency there may have been in the testimony of the 
witnesses who were sworn and examined on the question of 
attorney's fees and whatever objections might reasonably have 
been made aa to the qualifications of the witnesses who testified 
in this case, the assessment of damages should not be disturbed 
on that account. It is a well settled rule of law that where 
the value of the services of an attorney is the matter in 
issue, the court not only may but eeauia call upon his own 
knowledge, experience and judgment as to the value of legal 
services rendered in the varticular case and his judgment will 

not be reviewed on appeal unless clearly and manifestly 
against the weight of evidence. (Chicago \iire Chair Co. vs. 
Kennedy & Wright Co. 141 dll. App. 196; Hess vs. Killebrew, 
209 I11. 193; Lee vs. Lomax 219 Ill. 218.) The decree is, 


therefore, affirmed. 
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STATE OF ILLINOIS, ) .. 
SECOND DISTRICT. nee. I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 

do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my Office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of 

said Appellate Court, at Ottawa, this__ GSC’ _day of 

en Opa ta La of our Lord one thousand 


nine hundred and twenty- 
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in the year of our Lord one thousand vine hundred and 


twenty-one, within and for the Second District of the State 


of Illinois: 


resent--The Hon. DORRANCE DIBELL, P 


Hon. NORMAN L. JONES/ 
\ é 
Hon. AUGUSTUS A. PAR 


% 
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JUSTUS L. JOHNSON, Clerk. 
i" a 


CURT S. AYERS, # 
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BE IT REMEMBERED, that afterwards, to-wit: on 
the opinion of the Court was filed in, the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Amelia Thompson, appellee, 


VS. 
Appeal from La Salle 
Chicego, Rock Island & Pacific 
Railway Co. & Dir. Gen. of Kail- 
roads, appellant, 


- On 2241.4. 625 


The appellee, Amelia Thompson, filed a praecive for 


summons against the appellants on September 26, 1919. ‘Summons 


. was issued pursuant thereto and was returned showing service 


on both appellants. The declaration made no charge against 


the appellant the Chicago, Rock Island & Pacific Railway Com- 
pany. It contained but one count and declared against the 
Director General only. The appearance of both appellants was 
entered in writing by William D. Fullerton, their attorney. 

The Director General filed a plea of the general issue. The 
Reilway Company filed no plea at all. a jury was duly empan- 
eled and sworn to try the issue. The evidence was heard. The 
court gave instructions in which it used the word "defendant" 
only in the singular. The jury returned a verdict against 

"the defendant” and assessed plaintiff's damages at the wm of 
#250. A motion was made by both appellants for a new trial. 
This motion was er and then both appellants moved in 
arrest of judgment. The court overruled this motion and enter- 
ed judgment against both avpellents jointly for the amount of 
damages mentioned in the verdict. Both appellants jointly vrayed 
an appeal which was allowed upon condition that they file an 
‘capunt bond in the sum of $500 within thirty days thereafter, tle 
bill of exceptions to be tendered within sixty days theresfter. 
The appeal bond was entered into by appellants jointly and duly 
approved. This cause is now here upon appellant's joint appeal. 


& large number of assignments of error was wade on the 
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record. In view of our ultimate conclusion concerning this 
case, it will not be necessary to diseuss all of them. 

Appellee charged in her declaration that the Direetor Gener- 
al of Railroads was operating the lines of the Chicago, Rock 
Island & Pacific Reilway Compuny and that it was his-duty to re- 
Geive and safely transport all persons who had a proper ticket 
for passage; that on or about the lst day of November, 1918, 
at 11:30 o'clock at night, the plaintiff (avpelleej ourchased 
a ticket from the agent of the defendant at Chicago entitling 
her to be carried as a first class passenger on one of defendant's 
trains from Chicago to Marseilles, Illinois; that the defendant, 
regardless of his dty in that behalf carelessly, negligently, 
willfully and maliciously refused to accept her said ticket and 
refused to carry her on its train as a passenger, and that the 
eonduetor then and there accusing her of being drunk, carelessly, 
negligently, willfully and maliciously forced her off of the train 
in the presence of a great number of people, thereby subjecting 
her to scorn, etc. 

The testimony of appellee shows that she had lived in Mar- 
Seilles about four years with her husband. She was forty-four 
years of age and had been married previous to her margiage with 
-Thompson. For several years she had the exclusive care and 
control of her nephew, a little boy by the name of Lester Colley 
who was eight years of age and who had been totally biind since 
he was about six weeks old. On or about December 20, 1918, She 
left Marseilles in the morning with the blind boy for Chicago. 
She intended to take him to the Charitable Hye and Ear Infirmary, 
located in that city, to which institution she head a letter of 
introduction from one of the amieecs of Bureau County. After 
her arrival in Chicago she went to a restaurant and then to the 
Bye and Ear Infirmary where the boy was examined. She then wait 
to some down town stores where the boy played with a recking horse 


and listened to some music. She testified that she intendei to 
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take the train back home that afternoon but because of the 
inclement condition of the weather she decided not to return tht 
afternoon put to take a later train. ‘She then went to the place 
of business of William McInnerny, whom she claimed she had known 
for thirty years and where she and the boy desired to go to get 
something to eat mae to hear a victrola. Just prior to her 
going to MeInnerny's, She went to call on a lady friend living 
at 154 North Waverly Ave. When her call upon her friend was 
concluded she proceeded te MeInnerny's which she denominates as 
"Billy's place". This place had a saloon in the front part in 
which a victrola was located. In the room back of the saloon was 
a restaurant. Appellee was unable to remember whether the door 
between the saloon and the restaurant was a swinging door or not. 
She remained at this place from about six o'clock in the evening 


until it was time for her to go to her train which left the LaSalle 


‘Street Station at 11:30 P.M. The record does not disclose where 


MeInnerny's place is located. Appellee has very little recollection 
of how she reached it except that she went by street car. Whether 
it was necessary for her to make a transfer or not she can not tell. 
Where she boarded the car or what line she took she does not know. 
She says that the weather was bad and she stayed in the reséaurant 
all the time she was at MeInnerny's; that while there she met two 
women whom she had never known before. They sat at a table drink- 
ing. The drinks were served by "Billy" who also served the other 
women. She does not know that the other women drank nor what they 
callea for. She says, however, that what they drank was not 
intoxiesting. In the meantime the little blind boy was in the 
saloon near the victrola and about him were men patronizing the 


bars She did not pay for any of the drinks, neither did the 


women who were with her at the table. She says that "Billy" must 


- have paid for them as he would come in once in a while and say 


"What will you have to drink?" When the time arrived for her to 
nat 5 
go to the train, "Billy" introduced her to a man by the name of 
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Smith or Clark. She doesn't remember which. "Billy" told her it 
was @ bad night and that the man he introduced her to would take 
her to the train. ‘She then left the place going out through the 
saloon where the mem were congregated although there was a side 
entrance to the restaurant. Upon their arrival at the La Salle 
Street Station, she purchased a ticket on the first floor of 
the Station and proceeded with Smith and the boy €o0 the second 
story of this Station which is on the level with the railroad 
tracks and train sheds. ‘te presented her ticket to the gate- 
man, who punched it and permitted Smith to accomoany her to the 
train. According to her testimony the man who sold her the 
ticket advised her she had only three minutes in which to catch 
the train. She claims to have hurried and upon reaching the 
entrance to the car in the train which she intended to ride to 
Marseilles, Smith helped the little boy on the train and placed 
him in the first seat of the coach. She said that she told the 
little boy to be quiet and then she proceedec out to the vestibule 
‘and thanked Smith for his kindness in helping her and the boy to 
the train and told him that when she wes in Chicago again. she 
would be glad to meet him. According to her story, about this 
time the conductor approached her and in a loud and coarse manner 
told her she could not ride on the train because she was drunk, 
to which she replied, "Thank you" and asked Smith to take the 
little boy off the train, and she, Smith ani the boy left the 
train without making any remonstrance whatever to the conductor 
or denying his charge. She claims thet she said nothing because 
Smith told her not to as she had a good case against them (mean- 
ing the appellants). 

She, Smith and the boy then left the Station. On their way 
out she and Smith talked to the gateman and to the ticket agent. 
She then went back to MeInnerny's where she borrowed $5.00 and 
went to a hotel about a block from his place. She and the boy 


Stayed there all night and did not leave Chicago until the next 
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afternoon about five o'clock. She said she drank intoxicating . 
liquors until about four years ago when she married her present 
husband and denys drinking any such liquors since thet time. 

The little boy corroborated appellee as to what ocewred at 
Railway Station. He denied tht she staggered or was pee 
However, he says that his aunt is mistaken about the length of 
time they were in Chicago. He says they arrived there the day 
before the occurrence at the Station and that they had been at 
"Billy's"place both days and that they stayed two nights at 
the same Hotel. 

No other witnesses were called on behaif of appellée. No 
attempt was made to account for the absence of licInnerny and 
Smith and their failure to testify. 

The conductor, the porter, the gateman and the ticket agent 
all testified in behalf of the Director General. They corroborate 
each other and their testimony is in direct conflict with thet 
of appellee on nearly every material question of fact. The 
ticket agent has no recollection of citing the ticket to her and 
does not recall having seen her until after she claims she had 
been ejected from the train. He says that she complained of 
her treatment and he offered to take the ticket back and refund 
her the money He testified positively and clearly that she was 
noticeably drunk at the time. One can not fail to draw the 
inference from his testimony that the ticket was not originally 
‘purchased by her but was obtained by one of those in company 
with her at the time. The gateman testified that he saw and 
talked with her as she went through the gate and told her the 
conductor would probably not let her ride upon the train on 
second of her drunken condition. She replied "I'm all right" 
and he let her proceed because, as he claimed, he had no suthority 
to say who should not be privileged to become @ passenger on 
@ train. He saw her on her return after being refused as a 


passenger and he says that he again noticed her intoxicated 
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“GeetiAdine He had noticed her as she proceeded toward the 
train. The blind boy was on one side of her and Smith was on 
the other and it was necessary for Smith to assist her because 
She was unabie to welk without staggering. 

The porter, a colored man, testified that when she attemoted 
to board the train he refused to het her do so because she was 
intoxicated. Smith proceeded se car length further to where the 
2 to talk to him about the matter and during this 
time an expressman was assisting appellee. The little boy had 
taken his seat ani the steps of the car. After Smith had talked 
to the conductor, the latter approached the car entrance ani 
engaged in a conversation “an the appellee. According to the 
conductor's testimony, she reported to him that the porter, 
calling him a very vile name, had refused to let her on the 
train. The conductor testified that he also told her that she 
was drunk and that he had no right to meeek tease 8 passengere 
He further testified that Smith told him that the woman was all 
right and that he was her brother and he had telegravhed to her 
husband at Marseilles to meet her. The conductor, further, 
stated that when his train arrived that night about two A.M. 
at Marseilles, he looked over the platform and there was no 
one there except an employee of the Company. 

It is manifest to us that the great weight of testimony is 
against the contention of appeilee. We are constrained to 
believe the witnesses who testified that she wes drunk and was 
not in a condition to be admitted as a passenger, rather than 
the witnesses for the appellee. We, therefore,.find the following 
as facts in this peers 

First =- That appellee was drunk and in such a drunken 
condition when she sought to get upon the passenger train of the 
Chicago, Rock Island and Pacific Railway Compsny at the time 
shown by the evidence, that it was the duty of the conductor 
- to refuse to admit her; | 
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Be Second - That the conductor was not guilty of any such 
misconduct as is charged in the declaration against the Direétor 
General through his conductor. — 

In view of our finding, it is unnecessary to discuss or 
rule upon any of the other guestions involved in this case, 
and we therefore, reverse the cause as to both appellants with 


a finding of facts as above set forth. 
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Gen. No. 6946 Agenda No. 47 


John O'Connor, appellee, 


vs. Appeal from Will 


ee ee ee 


E. C. Hall, appellant, 
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This is an action in forcible entry and detainer brought 
by appellee, O'Connor, egainst appellant for possession of 
certain premises in the City of Joliet, knowm as 115 Madeline 
St. and which consist of a five room dwelling house, @%e. ‘The 
original rental agreement between the parties was evidenced by 
- @ memorandum kept in e rent book of appellee and which is as 
follows: "Rented from John O'Connor, the above described prem- 
ises except barn thereon, but renting the coal shea in said 
barn until April 11, 1912, at a rental of Fifteen $15) Dollars 
for each month payable monthly in advance. Said vremises are 
rented by the undersigned at his own risk and in their present 
condition of repair and in consideration of the leasing of said 
premises and for other valuable considerations, it is ugreed 
‘phat the owner of said premises or agent for its owner shall not 
be liable in any way for any accident or damages of any Kind. 

The owner reserves for himself and his lessee the right of in- 
gress and egress upon wal & premises to and from said barn. Said 
premises are rented for dwelling purposes and no other purpose. 
Tenancy commences November 11, 1911." This memorandu:. was signed 
by appellant, Hall. 

At the expiration of the definite term of five months 
mentioned in said memorandum, appellant did not surrender possess- 
ion of the premises but held over without any new agreement or 
arrangement therefor with the landlord. He continued to pay rent. 
at the rate of Fifteen ($15) Dollars per month until September 


10, 2914, when it¢ was agreed by the parties that appellant should 
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Cuawoatser jay one-half of the water tax and still leter it 
was agreed between them that he should pay all the water tax. 

On March 11, 1919 the rent was raised from $15.00 per month 
to $17.00 per month by agreement of the parties and appellant 
paid at the new rate thereafter. In February, 1920 he was 
notified by appellee that the rent beginning lMardh 11, 1920 
would be raised to $22.00 per month. Appellant declined to 
agree to the Saeed of appellee for higher rental but made a 
counter-proposition to pay a rental of $20.00 a month. No 


agreement was had between the parties as to such counter-propo- 


sition and in April following appellee served appellant with 


~ 


a notice to quit on June 11, 1920. Neither party acted upon 
said notice but on July Ist, 1920, appellee served appellant with 
a so-Called thirty day notice to surrender possession of the 
premises on the lith day of August, 1920. ‘The last rent paid 
was $17.00 being rent from July 11, to August 11, 1920. 

Appellant refused to yield up possession of the premises 
pursuant to said last mentioned notice and on August 14, 1920 
this suit was started before a justice of the peace. Judgment 
was there rendered in favor of appellee. An appeal to the Cir- 
cuit Court was prosecuted and that court entered judgment on a 
directed verdict in favor of appellee. This appeal is from thet 
judgment. 

It is claimed by appellant’ that he was « tenant from year 
tO year and as such, under the statute, he was entitled to sixty 
days notice to quit. This suit is predicated on the theory thst 
appellant was not a tenant from year to year but was a tenant 
for a period less than a year and therefore was only entitled to 
thirty days notice to quit. 

It is conceded by the parties that the original renting 
was for & period less than a year to-wit, five months, and, that 
the holding over by appéliant at the expiration of said term was 


without any new arrangement of any kind. In fact at no time 
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thereafter was there any new arrangement made between the parties 


in reference to the term of the tenancy. Whatever new arrange- 
ments were made, related to increase of rental and the payment 
of water taxes, etc. A careful examination of the record in 
this case does not disclose any intention of the parties to 
expressly continue the lease for a fixed and definite term. 
Whenever a lease for a definite term has expired and the tenant 
holds over without any new arrangement therefor, the law implies 
a new tenancy. Where the tenancy was originally for a year or 
for a longer period, then the statute provides that the tenancy 


becomes: one from year to year. Where the tenancy is for any 


period less than a year, the holding over will be construed as 


being for another term of the same length of time. (Prickett vs. 
Ritter 16, Ill. 96.) 


Applying the law as above stated to the facts in this case, 


it mst be concluded that appellant was not a tenant from year 


_ to year and therefore was not entitled to sixty days notice to 


quit. Thirty days notice was sufficient. However, it is claim- 


ed by appellant that inasmuch as his tenancy began on November 11, 


-1911, it expired on the 10th of August, 1920, whether his tenancy 


had become one from month to month or for successive periods of 
five months each. He, therefore, urges that the notice for him 
to quit on August 11, gave him the right to occupy the premises 
after a new term had begun. We do not think his position is 
tenable. It is evidence that the purpose of the notice was to 
demand possession of the premises at the expiration of the term. 
It has been repeatedly held by courts of last resort that a 
notice to terminate a tenancy is not insufficient or defective 
because the demand is made to vacate the premises the day follow- 
ing the expiration of the tenancy. (Boss vs. Hagan 261 Fed. 254; . 
Harris vs. Halverson 23 Wash. 779; Searle vs. Powell 89 Minn.278; 
Detroit Savings Bank vs. Bellamy 49 Mich. 317; Baker vs. Kenny 


69 N.J. Law, 180.) 
The judgment of the Circuit Court is effirmed. 
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6940 Agenda 73 


Andrew Salata, appellee, 


VS. Appeal from County Court 
Uhro Russian Saint Mary's Greek 
Catholic Church of Joliet, a 
Cor poration, 


of Wild 


appellant, 


a  . 2841.4. 625 


Appellee, Andrew Salata, began an action of assumpsit in 
the county court of Will County against appellant, Uhro Russian 
Saint Mary's Greek Catholic Church of Joliet, a corporation, to 
recover $450.00 for 2 picture painted by appellee for as )pellant, 
$47.15 for a picture frame therefor, and $26.00 for marblizing 
four pillars in the ehurch. The jury returned a verdict for 
$423.15, Judgment was rendered upon the verdict and an appeal 
was prosecuted to this court. 

‘The first ground of reversal is that no contract was ever 
entered into for the picture and that the judgment is contrary 
to the law and the evidence. Appellant is a religious corporation 
and maintains a church in the northern part of the City of Joliet. 
The governing body of the church consisted of the priest and four 
trustees elected by the congregation for one year. Father 
Affendick was the priest in charge from about October 25, 1919 
to May, 1920. In September, 1919, the trustees were John Farrell, 
John Gulas, George Pecenka and Basil Bolubaer. After the first 
Sunday in January, 1920, the trustees were John Budnar, John 
Hritz, Steve Gulas and the name of the fourth trustee does not 
appear in the Svideneal The negotiations for the picture and 
/the time during which it was being painted covered the periced 
from October 25, 1919, to Easter Sunday, 1920. 

The trustees held meetings about once a month mostly in 


the church when the congregation was assembled. There was in 
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the church a Ladies' Altar Society and a Men's soeiety. ‘The 
evidence tends to show that prior to the painting of the picture 
in question, the appellee, who was 4 painter residing in Joliet, 
at the request of either the Ladies’ Altar Society or Trustee 
Farrell, made & single sketch of the Holy Virgin and this sketch 
was taken to the church prior to October 25, 1919. The new 
priest took charge of the parish about that time and some time 
later he saw the sketch and requested that appellee be sent 
to the parish house. When the appellee went to the parish house, 
the priest and the appellee, in the presence of several witnesses, 
discussed the sketeh and appellee was informed by the priest 
that the sketch was not in the style adopted by the appellant 
chureh and that only pictures painted in the Byzantine style 
could be used in the church. Appellee informed the priest that 
he was not acquainted with the Byzantine style and asked the 
priest to loan him a picture painted in that style so he could 
study it. The priest gave appellee a sml1l picture in Byzantine 
style showing the ascension of the Holy Virgin and from it 7 
appellee promised to make a rough sketch of the picture in 
Byzantine style and submit it to the priest for his approval. 
A Short time after this appellee returned to the parish house 
with the rough sketeh for the inspection of the priest. There 
is a conflict in the evidence as to what took place at this 
time. Appellee testified that he was then directed by the priest 
to complete the picture for which he was to receive $450.00, and 
other witnesses corroborate him in this respeet. The priest 
testified that he informed appellee that the sketch was not 
acceptable and that. appellee should not attempt to paint the 
picture, and other witnesses corroborate the priest in this 
| statement. 

The picture, however, was painted by the appellee, and 
a frame was placed on it costing $47.15. It was hung in the 


church where it remained for some time but later was removed 
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and placed in storage. The appellant refused to pay for the 
picture and the frame, and this suit was brought. 

It is not contended that there was any regular meeting of 
the trustees at which a contract was entered into authorizing 
appellee to paint the picture, hence there is no record of any 
order having been given- The evidence of the execution of a 
contract consists of statements and acts of the elias and various 
trustees which appellee contends prove that a contract was enter- 
ed into. The priest admits that efter the talk with appellee 
at the parish house, that on more than one occasion he spoke 
about the picture from the altar in the presence ef the congre- 
gation and that several of the trustees were present on each of 
these oc€asions. He also said that about $175.00 had been turn- 
ed over to the trustees by the Ladies' Altar Society to pay for 
it. Trastee Budnar testified that he heard the priest say from 

the altar once or twice that a collection was being taken for 
a picture to be placed above the altar. John Gulas, a former 
trustee, testified that a committee was appointed to collect 
money for the picture and the priest told him that appellee was 
going to paint a picture for the church. The evidence also shows 
that trustee Farrell ordered the work done on the pillars and 
that he helped appellee measure the space back of the altar where 
the picture was to be placed and that these measurements were 
made in the presence of trustees Steve Gulas and George Pecenak. 
After the picture was completed, trustees Farrell and Hritz 
, went to the house of appellee, got the picture, carried it to 
the church , and placed it back of the altar where it remained 
for some time. : 

It is apparent from the record that the case was tried, 
partly at least, upon the theory that there was a contract be- 
tween the appellee and appellant for the picture and that 
appellant eiaamea that the picture, as painted, did not comply 


with the contract. This contention is not urged in this court 
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but the fact that it was urged in the trial court is signifi- 
cant here for the reason that it is a partial admission on the 
part of the appellant that there was, in fact, a contract. The 
eleventh, twelfth, thirteenth and fourteenth instructions given 
on behalf of the eatelaant are based upon the laws of couerect 
‘and not upon the theory that there was no contract. 

When the trustees of a church are authorized to execute 
contracts for the church they should act as a body, or delegate 
the power to one of their number, or ratify and approve the acts 
of one of their number acting for them. The unauthorized and 
unratified act of one trustee camot bind the church. St. Patrick's 
Catholic Church vs. Gavaion, 82 Ill. 170. The evidence was suf- 
ficient to justify the jury in finding that the appellee was order- 
ed by Father Affendick to make the picture and that a majority 
of the trustees knew the order had been given. They knew the 
work was being done by the appellee. They received oe picture 
after it was completed and placed it in the church and, by their 
actions, they accepted and ratified the order of the priest in 
this regard and the church was bound thereby and was liable for 
the contract price. St. Patrick's Church vs. Abst. 76 Ill. 252. 

The small print from which the picture was painted end the 
picture itself have wean sent to this court for our inspection. 
Before the order was given and before the work wes done the 
trustees of appellant knew about appellee and his ability to 
paint a picture. We are of the opinion that the wore as done 
by the appellee was in substantial compliance with the contract 
and with the print which was given to the appellee and from which 
he was to paint the picture. 

Complaint is made of the first and fifth instructions given 
on behalf of the appellee. The first instruction is as to the 
degree of proof required of the appellee to mtitie him to 4 ver- 
dict, and the fifth tells the jury that if they believe from a 


preponderance of the evidence th:t appellee performed the work 
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as alleged in the declaration and that no price was agreed upon 
that appellee may recover the reasonable value of the work done. 
The objection to both of these instructions is that they merely 
refer to what is alleged in the declaration and do not contain 
recitals of fact upon which the jury could base their verdict. 
Each instruction might have been in more apt language, but from 
an examination of all the instructions given, we are of the 
opinion that the jury was fully instructed as to the law appli- 
cable to the ease and that no injury was occasioned to appellant 
by reason of the first and fifth instructions given. 

We find no reversible error and the judgment is affirmed. 


dudgnent affirmed. 
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‘Prank Dushene, appellee, 


Appeal from La Salle 


ae4l.A.625 


VSe 


City of Ottawa, appellant, 


PARTLOW, J. 


Appellee, Frank Dushane obtained a judgment for nineteen 
hundred dollars in the circuit court of La Salie county egainst 
appellant, the City of Ottawa, for damages caused by the flooding. 
of a honse and barn which he held as tenent, and from that judgment 
this appeal was prosecuted. 

As grounds for reversal, it is contended by appellant that 
peaeyts injuries were due to his own negligence; that he had no 
cause of action against the appellant, but any right of action he 
might have was against his landlord; that the evidence does not show 
the injuries to the appellee and his family were due to the flooding 
of his house and barn; that there was a variance between the notice 
Served on the appellant and the evidence in the = that reason 
the notice should not have been admitted in evidence; that the court 
improperly refused twenty four instructions offered by the appellant. 

Bleck six in Day's addition to the City of Ottawa is at th 
north east intersection of Christie street, which extends north 
and south, and Center street, which extends east aml west. Appellee 
resided on lot ten block six which was on the east side of Christie 
street and was the second lot north of the intersection of the two 
streets. Lot eleven was just north of lot ten. A ravine about ten 
feet deep extended through block six from a southwesterly to nearly 
a west or northwesterly direction. It extended across the north 3 
and east portionof lot ten, ani west along the north side of lot 
ten, across Christie street and extended northwesterly nearly 4 


haif mile and emptied into the Illinois river. The greater 
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portion of lot ten was below the level of the surrounding territory, 
but at the southwest comer of lot ten the ground was elevated two 
or ree feet above the bottom of the ravine. The House in which 
appellee lived with his family was upon the higher piece of ground. 
There was a basement with a board floor leid on stringers. The 
south and west walls of the basement were cut into the slope of 
the ravine so that the windows on the south side were above the 
natural level of the ground, while on the north and east sides 
the level of the ground was even with or just below the floor of 
the basement. The house proper was built upon this foundation 
Or basement and the floor of the second story was about on a 
level with the street. This house had been built for many years 
before that part of the city was improved, and for several aeane 
before the occurrence in question it had been vacant and was out 
of repair. There was a four inch tile drain from the basement of 
the house connected with a sewer which extended from State street, 
which was the first street east of Christie Street, through 
block six, west along the bottom of this ravine and across Christie 
street, This tile from State street had various other connections 
with it and drained a portion of the surface water which came 
through the ravine. The outlet of this tile extended west across . 
Christie street through an arch, bridge or culvert which had been 
built to raise the surface of Christie street above the ravine. 
The bottom of the ravine was much lower west of Christie street. 
There was a foot bridge on the east side of Christie street for 
pedestrians, where the street had been elevated. The barn was 
natheast of the house in the ravine. 

In 1914, the appellant paved Christie street and the grade 
of the street in front of appellee's house was raised eight or 
ten feet, and dirt from other parts of the city was hauled in to 
make this fill in the street.and on a portion of the adjoining 


lots to the east. A permanent opening was made across the street 
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for an. outlet, which opening was ten or twelve feet below the 
‘surface of the street after the pavement was completed. On the 
west end of this opening, tile extended into the ravine west of 
ieee teat: From the east end of the opening there was a sixteen 
ineh tile which extended to a catch basin a short distance east 

of Christie street on dot eleven, and about forty or fifty feet 
north of lot ten. This catch basin was at the top of a pyramid 
of tile which extended wown to the sixteen inch tile, and the 
catch basin was on a level with the surface of lot eleven after 

it has been filled. There was a manhole on lot ten. At the time 
the street was paved, the owner of lot eleven had dirt hauled on 
the lot, and the ravine on this lot was filled almost to the level 
of the surrounding territory. This filling extended into the notth 
Side of lot ten, but that portion of the ravine on lot ten, for a 
distance of forty dir fifty feet east and north of the house, remain 
aa in its natural condition. It is claimed by appellee that the 
drain west from the opening under Christie street became clogged, 
the water falling on block six, and particularly on lot ten, 

could not run away and accumulated in that portion of the ravine 
which had not been filled, and this water ran to the lowest point 
in the ravine. 

Appellee testified thet he moved into this house in June, 
1915, but the preponderance of the evidence shows that he moved 
in October 12, 1915. The house had not been occupied for about 
nine years prior to that date and was in a bad state of repair. 
Minnie Boyle was the owner of lot ten at that, time. She testified 
that she gave the appellee four months free rent for the repairs 
which he was to make on the house before it was fit for occupancy. 
Appellant offered to prove that Mrs. Boyle told appellee at tmt 
time that she did not want to rent the house to him because it 
was not habitable and was damp and might be flooded with water; 
that he told her he could get no other place to live, and she let 


him have the house until he could get another place, but this 
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evidence was excluded by the court. We think this evidence 
was improperly excluded. If appellee was warned before he 
moyed into the house that it was damp and-liable to be flooded, 
that fact should have gone to the jury. At the time he moved 
into the house Christie street had been paved and was in good 
condition. Lot eleven had been filled and the natural outlet 
of the ravine had been destroyed. The tile from the basement of 
the house had been disconnected and there was no natural outlet 
for the water falling in the ravine. The exact location of the 
catch basin on lot eleven, its elevation above the surrounding 
ground and what territory it drained, is in conflict in the ev- 
denee. Witnesses for appellee testified that the water from the 
ravine could flew into the catch basin and by this means most of 
the water from the ravine could escape, while witnesses for the 
appellant testified that water from the ravine could not flow into 
the catch basin for the reason that there was about eighty feet 
of solid dirt between the catch basin and the ravine and no 
connection between them. Avpellee testified that the vavement 
on Christie street began to slip, crack and settle two or three 
weeks after he moved into the house and that the dirt slid down 
over the end of the tile west of Christie street and stopped up 
/ the outlet so that the weter could not escape through the outlet. 
On the other hand the evidence on behalf of the appellant shows 
that the settling of the pavement did not begin until February or 
March, 1916, after the date of the flood. Appellee testified that 
after the outlet of the tile became clogged he called the attention 
of the city anthorities to this condition and no repairs were made, 
but this evidence is disputed by the city officers. 

_ The evidence shows that on the night of Jamary 20, 1916, the 
heaviest rainfall that hed been known to the oldest inhabitant 
of the city fell continuously from about ten o'clock at night 
until the next day. Bridges were swept away, the Illinois and 


Fox rivers and the various channels through which water flowed, 
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over-flowed their banks: Hundreds of people were driven from 
their homes in the lowlands. In some of the streets the only 
means of passage was by row boats. The flood was so great that 
no ordinary provisions could take care of the water. The water 
felling on lot ten raised to a level of eight feet, flooding the 
bam, by reason of which one horse, of the value of one hundred 
twenty five dollars, was drowned or chilled to death, and another 
horse was injured to the extent of fifty dollars. Water rose in 
the house as high as the door knobs, «nd the basement and other 
“rooms were flooded. Furniture was damaged and destroyed to the 
value of $100.00. Appellee testified that the water rendered his 
house dangerous and unfit to live in, and as the result thereof, 
his youngest child, Lila, took the diphtheria and died; that 
another child, Franeis, became siek and is still suffering from 
that sickness, and his wife contracted illness from which she 
has not fully recovered. 

The declaration consisted of two counts. ‘The first count 
charged that it was the duty of the city to maintsin a drain across 
Christie street for the purpose of draining the lot where appellee's 
house was located, while the second count charged that because of 
the fact that the city did construct a tile drain across Christie | 
Street, at the point mentioned, which might serve for the pour ose 
of draining the lot where appéllee's house was situated, that the 
appellant had assumed the responsibility of keeping the lot dry, 
it thereupon became the duty of the city to keep and maintain the 
drain in such condition that it wuld drain the lot, which duty 
it failed to perform. 

In a state of nature, before Day's addition was laid out and 
before Christie street was opened, this ravine naturelly drained 
west across what was afterwards Christie street. After the addi- 
tion was laid out and Christie street was opened some changes were 
made in the natural conditions, but the ravine continved to drain 


to the west. Some tile was put in the ravine but that fact is 
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not material here. When Christie street was paved all of these 
conditions were changed. These changes were made by the city 
and by the owners of lots ten and eleven. The court refused to 
permit the caielient to show that the filling of lot eleven was 
with the consent of the owner thereof, and we think that this 
evidence should have been admitted. The changes were probably 
for the benefit of all parties coneerned and naturally increased 


the value of the lots ten and eleven, If the outlet of the ravine 


had been filled up by the owners of the lots, the city was under 


no obligation to the owners of those lots to furnish the outlet 
for that portion of the ravine which remained unfilled; neither 
was the city under obligations to furnish drainage for that part 
of lots ten and eleven which had been filed by the owners. The 
contention of the appellee is that regardless of this duty, the 
eity did undertake to furnish drainage, and in furtherance of this 
attempt placed the catch basin on lot eleven and having undertaken 


such drainage it was the duty of the city to keep the outlet open 


and free from obstruction. 


Even conceding that the city assumed the duty of drainage and 
the outlet became clogged, the appellee would have no cause of 
action, unless the stoppage of the outlet was the proximate cause 


of the appellee's damages. We think the presonderance of the evi- 


dence shows that all of the water naturally falling in the ravine 


had no means of escape. Also that the evidence shows that the 
rainfall on the night in question was so unusual as to flood every 
piece of low ground in the city whether drainage had been provided 
or not. It may be that if the outlet of this tile was clogged that 
Some water which otherwise would have e#eaped through this tile, 

if it had been open, might have flowed down in the ravine and been 
added to the water which flooded the appellee's ho wee We think 


the preponderance of the evidence shows that appellee's house would 


have been fiooded regardless of the stoppage of the tile. ie do 


‘ not think the evidenee was sufficient to show that the stoppage 
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of the tile was the proximate cause of the appellee's damage, 
neither are we satisfied from the preponderance of the evidence 
that the stoppage of the outlet took place before January 20, 1916. 
There is just as much evidence tending to show that the stoppage 
took place after that date as there is that it took place before 
that time. If the stoppage took place after that date appellee 
had no cause of action under his declaration. 

A person eannot place himself, or his property and family, 
in a position of known danger and then, because he and his property 
have been damaged, recover for his own negligence even when the 
damages are the result of ordinary conditions, much less can he 
plaee himself in such a position and recover from extraordinary 
Seretrenses against which the city camot protect him. Appellee 
knew or should have known that a house situated as this one was 
mast of necessity be damp; thst even in the event of an ordinary 
vain the basement would be flooded and in case of a deluge he 
might have expected just what took place in this case. After 
carefully considering all of the evidence we do not think it was 
sufficient to sustain the judgment. 

The evidence shows that on the morning of Jamary 21, 1916,. 
after the flood, the appellee moved out of the house and went 
to the house of his brother where he staid for about ten days. 
During this time his family was apparently in good health. ivhen 
the water subsided, he cleaned out the md and filth in the base- 
ment, built fires upstairs and downstairs and dried the house out 
as best he could and then he and his family moved back into the 
house. A few days after he moved back, his wife and children be- 
gan to take cold, sickness developed and resulted in the death of 
his youngest child on March 8. Appellee's excuse for moving into 
the house in the first place and for moving back after the fiood 
was that he could not find any other place to go and was comvelled 
to occupy the heuse as his home. The most of the damage sought 


to be recovered is for sickness which occurred after the family 
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moved back- If appellee had not moved back, his damages would 
probably have been limited to his personal property. On behalf 
of the appellee one physician testified that the euemaeken aaa 
diphtheria suffered by appellee's family was the result of the 
damp condition of the house. On behalf of appellant two physicians 
testified that the rheumatism and diphtheria were not the result 
of the ine panties on of the house, but were the result of other 
things. From this evidence we hold that the appellee did not 
prove by the preponderance of the evidence that the greater portion 
of his damages was the result of ‘is Tisdale of his house. 

Complaint is made by the appellant that there was a variance 
between the notice served on the appellant and the evidence in the 
case. Sec. 7, Chap. 70 of the Statute provides that any person 
who is honk to bring any action in any court against an incor- 
porated eity ter damages on account of personal injury, smll, 
within 6 months from the date of the injury, file in the office 
of the city attorney and also in the office of the city clerk, 
a statement in writing, signed by such person, his agent, or 
attorney, giving the name of the person to vhom such cause of 
action accrued, the name and residence of the person injured, 
the date and about the hour of the accident, the place or location 
where such accident oecurred, ani the name and address of the 
attending physician. This statute applies only to personal 
injuries sustained as the result of accidents and does not apply 
to eases where damages are caused by flood, and for that reason 
no notice was necessary under the statute. \ihile the court ad- 
mitted the notice in evidence, we do not think any injury was 
done thereby. 

Appellant in its brief and argument says that the law appli- 
cable in this case is so elementary and so well understood by 
bench and bar that it deems any citation of authority unnecessary, 


and not a single ease is cited. Notwithstanding the elementary 
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pro positions of law involved, appellant submitted to the court 


forty one instructions, eleven of which were given and the others 
refused. Twenty four of these instructions refused are argued 
Separately in the brief. It will not be necessary to consider 
each of these instructions for the reason that the case must 


be reversed on the evidence. The instructions given were suffi- 


eGient to cover each feature of the case necessary to be consider- 


ed by the jury. We deem it proper, under the circumstances, to 


. @xpress our disapproval of the practice of burdening the trial 


court with such a mass of unnecessary work in the examination of 


. 80 many instructions. Pioneer Fire Proofing Company vs. Clifford, 


232 Ill. 150. 
Appellee has assigned cross errors which question the action © 


of the trial court in excluding from the jury the evidence in re- 


‘lation to the injury to the horses for the reason that they were 


‘ijn the barn which was located on lot eleven instead of on lot ten 


as alleged in the declaration, and also because the court gave to 
the jury the fourteenth instruction which told the jury that the 
appellee was not entitled to recover for the death or damage to 


2 
the horses. The evidence shows that part of the barn was not 


loegated on lot ten as alleged in the declaration, but we are of 


the opinion that notwithstanding this fact, if the appellee was 


‘entitled to recover at all, the damages to the horses were proper 


elements to be considered by the jury. 


For the errors indicated, the judgment will be reversed and 


the cause remanded. 


Reversed and Remanded. 
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STATE OF ILLINOIS, : 
SECOND DISTRICT. oS" 


I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 

in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 

do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of 

lo __day of 


said Appellate aie Ottawa, this_— SIGMA 
i ODO NECA woe of our Lord one thousand 


nine hundred and twenty- 
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AT A TERM OF THE APPELLATE gOURT, 










3egun and held at Ottawa, on Tuesday, thé fourth day of October, 


in the reer of our Lord one thousan@ nine hundred and 


a within and for the Second District of the State 


of Illinois; 





-resent--The Hom. DORRANCE DIBELL,/ Presiding Justice. 


Hon 


. NORMAN L. JONES, Justice. 


Hon, \ucustus A. BARTLOW, Justice. 
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BE IT REMEMBERED, that afterwards, to-wit: on 
the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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I. N. Re Beatty, Harvey Beatty and 

C. W. Beatty, partners doing business 
under the firm name of I.N.k. Beatty 
lumber Company, 
appellees 
VS. Appeal from Will. 
James P. Monehan and Edward Monahan, 
impleaded with the City of Wilmington, 
et al., 


ee ee a Se Se See Se Se ee eee Se ee 


appellants, 


PARTLOW, J- ; D) 9 A ek. 6G Be 6 


Appellees, IN.R. Beatty, Harvey Beatty and C. W. Beatty, 
partners doing business under the firm name of I.N.R. Beatty 
Lumber Company, filed their bill in the cireuit court of Will 
County against the appellants, James ?. Monahan and Hiward Monahan, 
impleaded with the City of Wilmington, to establish a lien for 
$3328.77, upon funds in the hands of the City of Wilmington, 
being the balance due for tile, brick, and other materials 
furnished to Monahan Bros., by appellees under a contract which 
Monahan Bros. had with the said city for the construction of a 
system of sewers. Other parties, who had furnished mterial, were 
made parties defendant or filed intervening petitions. Upon a 
hearing a decree was entered for the full amount of appellees' 
claim; also finding the amounts due the other material men for 
material which they had furnished, and from that decree this 
appeal was prosecuted. Wo question is raised in this case as 
to any other claim except that of the appellees. 

On June 12, 1929, an order was entered by the county court 
of Will county finding that the contract of Monahan Bros., with the 
City of Wilmington for the construction of said sewer system had 
been completed in substantial conformity with the requirements of 
the ordinance providing for the improvement; that there was a bal- 
ance due Monahan for $7682.70 and it was ordered by the county court 
that the City of Wilmington hold this amount subject to the order 





bas. okies aia rvtisod ok . 
esoniend gatoh atentieag ,ytteed » 
gttaed eiheld. T to Sham writ edd pet x 


heawonii 168 










weolt gga 
«LitW mort L[eeqqa 


igtanoM S%ewhE bas nadenoM .< seme 
ea ga AEE to ytto edt atiw ‘bebsorent : 


OO a A tt in, arn, gen, geen 
> 


a ,atoelledqs ; en 
Peo ATROG 62.0 G8 _— 


 qateed .W .0 6s Ytteel Yev1e Sosmiags sari vaestteadt | 















ee 


sedan 


J > 
ie 


ES 


Mg 

% 

me Aotdw tosténoo s t0obas eeelleqce yd _ 80nd ‘dill o¢ seit 
e & to gotsonttenco oft rot ytio biae ond dtiw bal seord ma 
pxew feiteten bedeintut bad odw ,seittieq tedtoO .stemee 

i a mooU .endttkteq gninevietnt beLit 10 trabuete® conten 


ad 


eh 
‘aeelieaes to tavomea [fut edt rot bétetne waw ‘eal 2 gah 
rot sem Iskteten redto add onb etnvoms odd gat iatt owt yal 

atid cetveb tet work boa ,betainrst bed yest dolkdw Leer 


‘~, 


— 


ae saso att ak beaisr et mokteonp off bet r90R0 4 aew ; 
-teelleqaa edt to tad? to e0xe abso xexito 
© anne ytusoo eft yd beietne sew wend ie ete at oust 








of the circuit court of Will county in relation to certain notices 
for mechanics’ liens served on the city, and that the city pay the 
sahd amount according to the decree of the circuit court of Will 
county in the case of Beatty vs. City of Wilmington No. 26911. 
Prior to June 12, 1919, appellees had filed a bill in the circuit 
court of Will county for a lien on this fund. This suit was begun 
before the order of conformity was entered by the county court, and 
it is contended by appellants that because the order of the county 
court directed the fund to be held pending the final decree in 
case No. 26911 that the circuit court could not decree it to be 
paid in this case which was filed after June 12, 1919. 

Section 37, Chapter 82, Hurd's Statutes 1917, page 1880 which 
relates to contracts for public improvements under special assess- 
ment , provides that any person who shall furnish material to any 
contractor, shall have a lien on the money, bonds, or warrants due 
such contractor, provided such person shall, before payment thereof, 
notify the officials whose duty it is to pay such contractor of 
his claim by a written notice, which lien shall attach only to 
that portion of such money or bonds ggainst which no voucher has 
been issued. It thereupon becomes the duty of such official to 
withhold a sufficient amount to pay such claim, until the matter is 
determined, and the claimant may institute suit in the same manner 
ag, is provided in case of privately owned real estate, to determine 

fhe rights of the parties, and any payments so made to such cleim- 

lent shall be a credit on the contract price. Suit No. 26911 was 

J wrenatereiy brought before the order of the county court was entered. 
AN A demurrer was filed and sustained to the bill. The record does ntt 

show bak bhapendtien was finally made of that case, but after the 
order of conformity was entered by the county court, this suit was 
commenced. Under the statute, the county court was without authority 
to specify in what suit the claims should be allowed and paid, and 
that part of the order of June 12, 1919, was a nullity. then netiee 
was served by the appellees of their claim, they then had a right 


to enforce the claim in the same manner as is provided in case of 
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privately owned real estate. In order to do this they filed 

their bill in chancery which they had a right to do under the 
statute. West Chicago Park Commissioners vs. Western Granite 
Company 200 Ill. 527; National Bank vs. Patterson 200 Ill. 215. 

The fact that they had pyematurely brought suit did not prevent 
them from beginning another suit after the order of conformity 

had been entered. There is no plea of a prior suit pending, and 

the question is not raised in the answer, and is apparelty raised 
for the first time in this court. It was not material that a prior 
suit had been filed, and if it had been material it was necessary 
that the question should be raised by a plea, or answer in the trial 
court, and if that was not douse it could not be raised in this ; 
court for the first time. 

The case was not referred to a master in chancery to state the 
account, but the evidence was heard before the chancellor in open 
court and apvpellants contend that the decree should be reversed on 
that account, if for no other reason. The latest expression of 
the supreme court on this question is the case of Barnes vs. Barnes 
282 Ill. 593, where it is held that where the items in an account 
are few, the court may state the account, but where the account 
consists of many items, covering a great length of time, and the 
testimony is conflicting, the court cannot proceed to ah aeecwent- 
bug until the accountime has been stated by a master, and objections 
to the account settled by him. The duties of the court, the public 
interests, and the rights of litigant forbid the examination by 
the court of ickitdmeiins and complex accounts. A complicated account 
cannot be stated by the court even by agreement of the parties. 

The pleadings do not bring this case within that rule. The 
first part of the answer of Monahan Bros., denies that there is 
any amount due appellees, but the answer is drawn, an appellants 
Say, “in a double aspect." The answer alleges"that if it should so 
be that the court should decide against these defendants upon the 
issue of the obligation of these defendants of said contract, then 
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the complainants would not be entitled to ay relief further than 
for the sum of $105.58," because of certain items of damage set 

out in the answer which appellants claim as a set off. The last 
paragraph of the answer is as foliows: "that the total of all the 
aforesaid items consisting of damages due to delay in delivery of 
material, misdelivery of material, non-delivery of material, over- 
charge of sewer pipe, cement, and sewer brick, amounts to $3233.19, 
in the aggregate, and that there is now due the complainants, 

after allowance of all set offs, deductions and credits, a balance 
of $105.58, and these defendants deny that the complainants are 
entitled to any other or further relief in the said bill demanded 
than the allowance of the aforesaid balance of $105.58." This 
answer is an admission that the unpaid balance of appellee's claim 
is $3328.77 aw alleged in the bill, but the answer seeks to set off 
the items of damage against this amount and admits that the differ- 
ence of $105.58 is due appellees. iidhen an answer admits the allega- 
tions of the bill, it is not necessary that proof should be offered 
by the complainant to establish the allegations of the bill which 
have been admitted. Evidence was taken on these items od damage am¢ 
the ehancellor found that the appellants were not entitled to eredit 
for any of them. In this condition of the record, after it was de- 
termined that the appellants were not entitled to any damages under 
the allegations of the answer, it was proper to render judgment 
against the appellants for the full amount alleged in the bill and 
there was no necessity of stating an account or of referring the 
cause to the master for that purpose. 

James P. Monahan and EZdward Monahan very earnestly insist that 
they did not enter into the contract in question with the City of 
Wilmington, but that the contract was, in fact, the contract of 
their brother, David Monahan. The evidence shows that there were 
four Monahm brothers: James P., Hdward, David D., and Frank d. 
James P. Monahan and Edward Monahan, under the firm name of Monahan 


Bros., were plastering contractors in the City of Chicago, with 


\ 
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offices at No. 19 South La Salle street, and they were financially 
responsible. For about two years prior to 1909, David Monahan and 
Frank Monahan were engaged in business under the firm name of 
Monahan Bros., but this firm went out of business about 1909. In 
1910, David Monahan organized a corporation known as Monahan Bros., 
which corporation did some business but ceased to exist in about one 
year after its organization. David Monahan went through bankruptcy 
in 1910, and in 1916 had judgments outstanding against him in excess 
of $5000.00 and he was financially irresponsible. From 1909 to 

1915 David Monahan was in the employ of other parties. 

In the summer of 1916, the City of Wilmington advertised for 
bids for the construction of this sewer system and Monahan Bros., 
put in a bid which bid was the lowest and the contract was awarded 
to them. Accompanying the bid was a certified check for $5000.00 
Signed by James P. Monahan and drawn on the Chicago Savings Bank 
and Trust Company being the bank with which Sc ee did business. 
The contract entered into between Monahan Bros. and the city of 
Wilmington began as follows: "this agreement made and entered into 
this 8th day of August, A.D. 1916, by and between James P. Monahan 
and Edward Monahan co-partners under the name and style of Monahan 
Bros., party of the first part, and the City of Wilmington, Will 
County, Illinois, a municipal corporation, party of the second part" 
and it is mmSigned by Monahan Bros., James P~. Monahan, Edward Monehan 
and the city of Wilmington. After the contract had been executed 
between Monahan Bros., and the city, a contract was entered into 
between the appellees and appellants for the materials which were 
used in the work and for which this suit was brought. This contract 
was signed by Monahan Bros., by David Monahan, and David Monahan 
testified that, at the time it was signed, he told appellees that 
he was the contracto# and that his brothers, the appellants, were 
not the contractors. In the answer of the appellants to the first 
bill, in case 26911, it was admitted that the appellants were thes 
parties who entered into the contract with the City of Wilmington. |\* 
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In the answer to this bill, appellants alleged that "David Monahan 
carried on said business in the name of Monahan Bros., by virtue of 
his association with another of his brothers named Frank Monahan." 
During the progress of the work on the sewers, Frank Monahm was 
injured and a claim for his injuries was made to the surety company 
which had issued a policy covering the workmen on that job. The 
claim, mmm as put in to the surety company, was for injuries to a 
workman and was not for injuries to a contractor or a sub-contractor. 
Appellants claim that David Monahan put in the bid for this work 
without their knowledge and consent and that they signed the contract 
solely for the purpose of enabling David Monahan to obtain the 
necessary bond, which he could not furnish in his own name because 

of his financial irresponsibility and thst the appellants took no 
part in the prosecution of the work. The mayor of the City of Wil- 
mington testified that the contract was with the appellants, and that 
James P. Monahan was in Wilmington on two or three different occa- 
Sions while the work was going on, for the purpose of collecting 
money on the tontract from the city. A bank account was opened in 
the name of appellants with the City National Bank of Wilmington 

at the time the work was begun, and bills were paid by check on 

this bank signed with the name of appellants. The mayor also testi- 
fied that James P. Monahan told him that anything Dave did on the 
contract was all right. He testified that David Monahan never 
claimed to be the contractor, nor denied that the appellants were 

: the real contractors, and that the city never consented to the assign 
ment, or subletting, of the contract which was expressly prohibited 
except with the written consent of the city. February 21, 1938, 
James P. Monahan wrote a letter to the mayor in which he stated, 
that appellants would take up the matter with Dave and have ied 
take care of the sewer trenches as soon as the frost. was out of 
the ground. On October 7, 1918 a letter signed by Monahan 5Bros.. 
by James P. Monahan, stated that the bearer, Frank Je Monahay ,was 
authorized to represent the appellants in all matters of settlement 


under the contract with the city. Appellants Claimed that they 
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were plastering @ontractors and had never been employed in build- 
ing sewers, but the evidence shows that in 1915 two sewer contracts 
were taken in the name of the appellants in the city of Joliet 

and in these contracts David Monahan directed the work. 

Within ninety days after the first material was furnished by 
appeliees, they had trouble in getting settlements with the appel- 
lants for the materials furnished and one of the appellees went to 
the office of the appellants, in the city of Chicago, and was told 
by James P. Monahan that he had already put quite a lot of money 
into the job and that he expected it to carry itself, and he urged 
Beatty not to get nervous, that the credit of James ?. Monshan was 
good and that he had never had a judgment entered against him. On 
the first day of each month an itemized statement of the account 
was rendered by appellees to appellants. On November 6, 1916, a 
letter was sent to the appeliants, addressed to their Chicago 
office, advising them that a balance of $3550.00 was due appellees. 
On June 4, 1917, appellees wrote appellants that they had stovped 
delivery of material because of non-payment of their bills ana 
advised appellants that interest was being charged on the balance 
due. James P. Monahan then went to Wilmington and called on the 
appellees. He was angry because he was being charged interest. 

At that time, after the deliveries were stopped, notice of a lien 
was served, and after some negotiations, James P. Monahan offered 

to advance two thousand dollars on the balance and give appellees 

a note for the remainder, and a portion of this money, if not ail 
of it, was subsequently paid. In August, 1919, one of the appellees 
went to the office of the appellants in Chicago and saw James P. 
Monahan, who complained that the City officials were not giving 
sufficient estimates and he said that the appellants would have to 
arrange to give appellees some new bond. The vouchers and bonds 
were put in the banks in the name of the appellants. \ 

Notwithstanding all of this evidence, it is insisted that the 
appellants were not the ecntractors, but that David Monahan was the 


real contractor. In Support of this contention, David Monahan 
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testified that he opened the bank account in the name of the appel- 
lants; that he issued the checks in their names; that the monthly 
accounts were rendered to him; thet he @id all the work, and used 
the name of the appellants for mere convenience. He testified that 
the two Joliet contracts were taken in the name of appellants but 
that he was, in fact, the contractor. Appellants will not be per- 
mitted to escape their financial liability on these grounds. The 
certified check accompanying the bid was furnished by them. They 
signed the contract. All of the business was done intheir name. 
They exercised authority over the work which was entirely inconsist- 
ent with the authority of any person who was not interested in the 
contract. They were familiar with all of the business as it was 
from time to time transacted. They will not be permitted to loan 
the use of their name and credit to this transaction, and, when 
there is a loss, escape financisl responsibility on the ground that 
they were not the real contractors. To permit such a thing to be 
done, would be to open the door to fraud, and permit persons, who 
are financially irresponsible, to carry on business in the names 

of persons who are financially responsible, and then permit such 
latter persons to escape loss on the ground that they were not the 
parties in interest. By signing the contract, James ?. Monahan 
and Edward Monahan became the real contractors; and their actions, 
both prior to the signing of the contract and after it was signed, 
confirmed the claim of the appellees that they were the parties who 
wete actually engaged in the prosecution of the work, and for these 
reasons they are liable, for any materials purchased under the con- 
tract and used in the work. David Monahan was their agent and they 
are bound by any and all of his acts within the scope of his em- 
ploynent. His onptesinad including making the contract with the 
appellees and the appellarts are bound thereby. 

| Appellants claim that there is no competent evidence showing 
the appeliees delivered the material for which they claim compéysa- 
tien. Under the answer which we have already referred to, appel- 


lants admit that the appellees were entitled to the balance of their 
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Claim after the deduction of damages claimed as set off. Had 
appeliees elected to stand by the allegations of this answer, no 
proof would hsve been required of appellees as to the amount of 
material furnished. Appellees saw fit, however, to introduce in 
evidence their books showing the amount due as alleged in the bill. 
The evidence shows that, at the time the materials furnished were 
delivered, a ticket was made for each delivery and one copy of the 
ticket was given to the appellants and the other copy was kept by 
the appellees. Later these tickets were copied into the sonra. 
The original tickets and the journal were offered in evidence. 
The persons who made the tickets and the entries in the journal 
testified to their handwriting and that the entires were made in 
the usual course of business and they were true and correct. They 
also testified to the total amount of the material furnished, to- 
gether with credits, deductions, and set offs and the balance due. 
The evidence shows that at the end of each month copies of the 
ledger were sent to the iieveiitents together with letters in most 
of which the appellants were asked to look over the account and note 
any errors and return the same to the appellees in case there were 
any mistakes, but no errors were pointed out by the appellants. The 
evidence also shows that the materials noted in these tickets and 
journai were delivered to the appellants. The books were preven 
as required by statute and made a prima facie case in addition to 
the admissions of the answer. Presbyterian Church vs. Emerson, 
66 Til. 269; Trainor vs. German Savings Association, 102 I1l. 
App. 604; Garlick vs. liutual Loan Association 129 Ill. App. 402. 
Complaint is made that the chancellor refused to aliow credit 
for inferior tile rejected, and for damages for delay to the dig- 
ging machine caused by ee vadeation of inferior tile. The evi- 
dence shows that 45558 feet of tile were used and appellants elaim- 
ed that at least one fourth of these tile were rejected and they 
only received credit for about 2700 feet. This was not a proper 
-@lement of damage under the answer, and even if it had been, the 


evidence does not sustain the claim made by the appellants for the 
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reason that credits were allowed on the books of the appellees 

for inferior tile furnished. $2050.00 damages were claimed by 
reason of the ditehing machine remaining idle for forty one days 
at $50.00 per day. The evidence does not sustain this cisin. 

Part of this time the machine was broken down and could not be 
used. The machine took off the top of the ditch, but the bottom 
of the ditch was excavated by pick and shovel. ‘The men behind 

bhe machine were not able to keep up with the machine so, when the 
machine did not work, the men were not delayed on the job. The- 
materials were placed on the street by appellees as ordered and 
directed by appellants. The evidence shows that sometimes too 
much material was ordered and at other times not enough was ordered. 
The evidence on the whole was not sufficient to entitle appellants 
to a set off for either, or any, of the items of damage claimed 
in their answer. 

The amount due from the city to appellants was $7682.70. The 
amount of liens allowed to all parties in the suit was in excess 
of this amount, hence afl of the parties could not be paid in full 
out of the funds in the hands of the city, and personal judgments 
hed to be rendered against the appellants for the balance due each 
claimant. The decree found that $3328.77 was due appellees from 
appellants. It provided that, of this amount, $2933.67 should be 
paid to the appellees from the money and bonds in the hands of the 
city, and a personal judgment was rendered against the appellants 
for the balance of $395.10. It is claimed by appellants tht two 
judgments were, in fact, rendered by this decree against then, 
one for $3328.70, the full amount of the claim and another for 
$395.10 and that this was erroneous. When the decree is read in 
its entirety it will be found that it does not sustain this conten- 
tion. It renders judgment for the full amount, and provides that 
@ certain portion of it be paid out of funds in the hands of the 
city, and that the balance shall be paid by the appellants from 
their personal funds. The judgment is not double and is not 
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Capable of the construction placed upon it by the appellants. 
We find no reversible error and the judgment will be 


affirmed. 


Judgment affirmed. 
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STATE OF ILLINOIS, 
SECOND DISTRICT. = 


I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 

in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 

do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of 

said Appellate Court, at Ottawa, this pes days ol 
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Begun and held at Ottawa, on Tuesday, the fourth day of October, 


in the year of our Lord one thousand nine hyfndred and 
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Fay Lewis and Bros. Company, 


aopellee, 
Appeal from County Court 
VSe 
of Winnebago. 
Elizabeth Brown, 


appellant, 
PARTLOW, J. 2 24 T.A. 626 

Appellee, Fay Lewis and Bros. Company, began suit agaimt 
appellant, Elizabeth Brown, before a justice of the peace to 
recover $259.62 for goods sold and delivered to Theodore 
Panagakis, which goods it was alleged were agreed to be paid for 
by appellant, Elizabeth Brown. Judgment was rendered against 
appellee for costs and an appeal was prosecuted to the county court 
of Winnebago County} where there nee a trial by jury and a verdict 
against appellant for $271.53. There was a temititur for $11.91. 
Judgment was rendered for the balance and an appeal was prosecuted 
to this court. 

Theodore Panagakis was engeged in be inegs at 102 South Third 
street, in the City of Rockford, under the name of the Triangle 
Confectionery and Iee Cream Parlor. He had bought goods from 
appellee for a long time and these goods were charged tohin, 
delivered to his place of business, accounts were rendered to him 
and he had made various payments on account. ‘The last goods were 
sola and delivered to him on October 8, 1919. On October 24, 
1919, appellant bought a half interest in this store and a bill 
of sale was emecuted to her by Panagakis for the half interest, 
and in the articles of co-vartnership Panugakis sgreed to pay, 
all bills for goods which had been delivered prior to that date. 
No goods were sold to the new firm by the appellee after October 
24, 1919, and no credit was extended to apvellant. 

On November 3, 1919, Panagakis and appellant sold the store 


to Robert J. Hawkins and execvted a bill of sale containing the 
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following clauses: "Parties of the first part (the vendors) 

to pay all outstanding bills against the above described property 
up to the present time for ali goods and merchandise which has 
been actually delivered. And the said parties of the first vart 


dd vouch themselves to be the true and lawful owners of the said 


goods, chattels and property, and have in themselves full power, 


good right and lawful authority to dispose of said goods, 
chattels and property in manner as aforesaid. And they do, for 
themselves and their heirs, executors and administrators, covenant 
and agree to and with the said party of the second part, to 
warrant and defend the said goods, chattels and property to the 
Said party of the second part, his executors, administrators 
and assigns, against the lawful claims and demands of all and 
every person or persons whomscever." A short time after November 
56, 1919, Panagakis was adjudged a bankrupt. The stock of goods 
in question was sOld under the bankruptey proceedings. «A part 
of the proceeds of the sale was paid to appellee and credited 
on the eieeint of Panagakis. 

fhe principal question in this case is as te the meaning of 
the language uSed in the bill of sale, and what part of the 
balance of the acoount of appellee the appellant was liable to 


paye 


Af The contention of the appellee is that where a contract is 


“ee 
\Iade for a valuable consideration between two parties for the 


) (benefit gf a third party, thet the third party may maintain an 


* 


“action for the breach of such eontract, and that such contract. 


is not within the Statute of Freuds, and that in this case when 
Panagakis and the appellant agreed in the bill of sale to Hawkins 
to pay all outstanding bills against the property that was a 


contract upon which the appellee could maintain a cause of action 


against appellant. In support of this contention the appellee 


cites Bday vs. Robert, 17 11. 505; Brown vs. Streit, 19 Ill. 
88; Bristow vs. Lane, 21 Ill. 194;Lithogravhing Company vs. 


Kerting, 107 Ill. 344, and webster vs.Fleming, 178 Ill. 140. 
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The cases cited by appellee announce correct propositions 
of law but they are not conclusive in this case. Under those 
authorities if it had been provided in the bill of sale to 
Hawkins that appellant assumed all debts of Panagakis for goods 
which had been purchased prior to the date of the bill of sale 
then the cases cited would be applicable here. The language 
of the bill of sale, however, is that the parties of the first 
part agree to pay all outstanding bills agsinst the above describ- 
ed property up to the present time for all goods and merchandise 
which has been actually delivered. The term “above described 
property” means the property covered by the bill of sale; that 
is, the property which was actually in the stere on November 3, 
the day the bill of sale was executed. This was not a contract 
to pay all of the indebtedness of Panagakis, but it was only 
an agreement to pay all bills against the property actually 
sold and delivered to Hawkins, and which goods were actually 
in the store and unpaid for on November 3, 1919. The appellant 
was liable under the bill of sale for a part only of appellee's 
account against Panagakis. The record does not show the value 
of any goods sued for by appellee which goods were on hand in 
the store on iccker 3. The goods were delivered at different 
times. Some of these dates appeared from the evidence and as to 
others there is no evidence showing the date of the delivery. 
The goods were candy and cigars and they do not naturaliy remain 


long in such a store, but they ere sold out from day to day and 


other goods are brought in tc take their place. In order for 


appellee to recover from appellant £% was necessary to prove 

that the goods sold by appellee to the smount of this judgment 
were in the store when the sale to Hawkins was made on November 
3, 1919, and that these goods hai not been paid for. Probably 
some of the goods bought of appellee were in the store on that 


date, but in the present condition of the record it is a pure 
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matter of guess what their value was and how many of them were 
on hand. The case was apparently tried upon the theory that 

appellant agreed to pay all outstanding bills for all property 
that had been sold to Panagakis prior to November 3, but such 


is not the meaning of the language used in the bill of sale. 


For this reason the evidence does not sustain the judgment 
and it will be reversed ani the cause remanded. 


Reversed and Remanded. 
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STATE OF ILLINOIS, ! : 
SECOND DISTRICT. ee 


I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Court, at Ottawa, this ES dayzol 





in the year of our Lord one thousand 





nine hundred and twenty- 


; Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT 
Begun and held at Ottawa 


On Tuesday, the fourtl day of October 
in the a of our Lord one thousand nine fared and 


twenty- one, within and for the Second Digtrict of the State 
of Illinois: 


f 
Present--The Hon. 


DORRANCE DIBELL, Presi 


ding Justice. 


Justice. 
Hon\, AUGUSTUS A. PARTLOW Justice. 


Hon. NORMAN L. JONES 






Justys L. JOHNSON, Cler 
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BE IT REMEMBERED, ’ een afterwards, to-wit: 


on 
the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 
following, to-wit: 
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7012 Agenda No. 27. 


Dennis K. Lindhout, 
appellee, 
VS. Appeal from Kankakee 


Director General of Railroads, 
appellant, 


PARTLOW, J. 2 OA tl Ay 626 


Appeliee, Dennis K. Lindhout, obtained a judgment for 


$550.00 in the cirevit court of Kenkekee county ageinst appellant, 
the Direetor General of Railroads, for damages to an automobile 
which, at the time of the accident, was being driven by J.C.x. 
Lindhout, who was a brother of appellee. 

The declaration consisted of one count end charged general 
negligence. It is urged by appellant as a ground of reversal 
that the evidence fails to show any negligence on the part of 
the appellant, but that the evidence dees show that the driver 
of the automobile was not in the exercise of due care and caution 
at the time cf the accident. 

The accident happened between nine and ten o'clock on the 
morning of December 19, 1919, at the crossing of the Iliincis 
Central Railroad and the Lincoln Highway, about one thousand feet 
north of the depot at Matteson. There are four tracks at this 
point, extending north and south, which sre numbered from one 
to four, _— No. One being the west track. The highway extends 
east and west and the roadway is paved. East of the railroad 
erossing, and about 300 feet from it, on the north side of the 
highway, was a gign on a post with the letters "R.R." on it. 

On the east side of the crossing and on the north side of the 
highway, about 30 feet from the east rail of the track was a 

Sign on a post with the word "Stop" upon it, which sign hed 

been placed there under orders of the Public Utilities Commission, 
as provided in Section 146-42, Chapter 121, Hurd'’s Statutes, Seda 
page 2612. There was a bell on the crossing which began ringing 
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automatically when a train was about 1200 feet distant from 

the crossing. A flagman was stationed on the crcssing and he 
had a sign with the word "Stop" psinted therecn. It seems to 
be conceded that the ground for 200 feet east of the track ana 
for a distance of at least 500 feet south ef the crossing was 
level, with nothing to obstruct the view from the crossing. Be- 
ginning at least 500 feet south of the crossing the tracks were 
below the surface of the surrounding ground. On the morning in 
question there was a very light snow on the ground but the 
weather was not very cold. J.C.K. Lindhout, the driver of the 
car, was a lawyer. He had been over the crossing many times 
and was familiar with the conditions there existing. On the 
day of the accident he approached the crossing from the east 
and drove west in a Hudson conpe. He testified that when he 
approached the crossing ‘he looked to the north and hes to 

the scuth but saw no train. He saw the flegmen standing on 

the crossing with the sign in his hand hanging by his side, 

but heard no crossing bell ringing. The automobile was not 
traveling to exceed ten or twelve miles per hour, and when it 
was about twenty-five feet from the east rail the witness testi- 
fied that the cataboeic: put up his sign. Lindhour attempted to 
stop the automobile but it drifted cn to the east track with’ 
the front wheels in the center thereof. JLindhout jumped from 
the automobile and it wes struck by an express train going 
north on the east track and was a total wreck. 

The flagman testified that the crossing bell began to ring 
when the train was 1200 feet south of the highway. He was in 
his shanty which wes just weet of the tracks and twelve or 
fourteen steps from the middle of the highway. ‘hen the bell 
began to ring he went outside, grabbed the "Stop" sign and 
walked 25 or 30 feet up the middle of the vavement end put up 
his sign, and at the time he put up the sign the eutomobile 


was 600 or 700 feet east of the track. The engineer of the 
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train testified that when he first saw the automobile it was 
going eight to twelve miles per hour and was about 400 or 500 
feet east of the track. He whistled twice for the section men 
who were sweeping snow south of the crossing. He then whistled 
for the crossing, and when he discovered that Lindhout did not 
see the train he whistled a succession of short blasts. He 
testified that the train was going 20 to 25 miles per hour. 
J. C. Porter, a civil engineer, testified that the natural ground 
began to rise above the level of the tracks some little distance 
south of the highway, go that »t a point 750 feet south of the 
crossing, the natural elevation of the ground was four feet 
above the rail. At 1100 feet south of the highwey the embank- 
ment, on the east side of the right of way, was 10.2 feet above 
the top of the rail. At a distance of 100 feet cast from the 
track, on the highway, you could see at least s quarter of a 
mile down the track. at 200 feet east from the east rail of 
the track on the highway, looking south, you covld see a train 
at the water tank which was about 1400 feet south cf the cross- 
ing. 7 

There may be some other facts in evidence which Mve some 
hearing on the question at issue but the principal facts are as 
above set forth. The guestion for our determination is whether 
this evidence shows such a want of due care on the part of the 
@river of the automobile as will bar a recovery. Section 145-a, 
Chapter 121, Hurd's Statutes, 1919, page 2612, provides that 
it shall be the duty of the highway commissioners to erect and 
maintain such signs as the Public Utilities Commission my pre- 
scribe, alongside the roadway of the highway at a distance of 
300 feet on either side from every grade crossing located in 
the various towmships and rosd districts of the state designat- 
ed as extra hazardous by the Public Utilities Coumissicu. The 
game section also provides that if in the case of any such 


crossing, it appears that the presence cf such signs is unnecessary 
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the Public Utilities Commission, on petition of the highway 
commissioners of the township or road district in which such 
erossing is situated, may release such township or road dis- 
trict of the obligation of placing or maintaining such signs 
on the highway near such crossing. Section 145-b of the Same 
chapter provides that upon approaching any highway crossing 
and railroad at grade, the person controlling the movement of 
any self-propelled vehicle shall reduce the speed cf such ve- 
hiele to a rate of speed not exceeding ten miles per hour, 

and at all grade crossings at which such signs are placed, the 
person controlling the movement of any self-propelled vehicle, 
Shall being such vehicie to a full stop at such stop sign 
before proceeding over the railroad tracks. 

This erossing in question had been designated as extra 
hazardous by the Sublic Utilities Commission and the stop sign 
had been placed there by order of the commission as provided in 
the above section. Under these circumstances it was the duty 
of the driver of the automobile to come to a full stop before 
proceeding across the tracks. If he had obeyed the law in this 
regard the accident would have been avoided. This failure toe 
bbey the law was, alone and of itself, a bar to the right of 
recovery. ‘The appellee contends that this section of the statute 
is unconstitutional and void, but tit question cannot be deter- 
mined by this court. 

Regardless of this section of the statute, the other evidence 
in the case shows that the driver of the automobile was guilty of 
contributory negligence. He was familiar with all of the condi- 
tions at this crossing and had passed over it on many occasions. 
He admitted that 200 feet east of the crossing he could see at 
least 500 feet south down the tracks, and other evidence in the 
case tends to show that a person could see much farther than 
500 feet. He admits he saw the flagman on the crossing. The 
fact that the flagman was on his way to the center of the crossing 
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was sufficient to warn him that a train was approaching, and if 
he had looked he could have seen the train in ample time to have 
stopped before reaching the tracks. He wants it understood that 
he did net stop because the flagman's sigh was hanging at his 
side and was not held upright until the automobile was 25 feet 
from the crossing. He had no right to rely entirely upon the 
flagman. It was his duty to use his feculties to ascertain for 
himself whether a train was approaching. ‘There is evidence 
tending to show that trains going north usually went on track 

two instead of track four and that this driver thought this train 
was on txaex two, and for that reason permitted his automobile 

to cross track fouri That was no excuse for not looking and 
listening. The warning signs were in position, the crossing bell 
wes ringing, the flagman was on the crossing, the whistle of the 
engine was blowing, and in spite of all these facts the driver - 
drove on to the track and the automobile was struck. The evi- 
dence shows that the driver was guilty of such contributory 
Negligence as bars a recovery. 

No specific act of negligence is alleged in the declaration 
against appellant, but appellee insists that the flagman was 
guilty of negligence in failing to flag the driver of the auto- 
mobile in time to avoid the accident, and that the engineer of 
the train was guilty of negligence, because he saw the automobile 
when it was 400 to 500 feet from the track going eight to twelve 
miles, and that he did not diecover that the driver of the auto- 
mobile did not see the train until the engine wes 200 feet from 
the crossing, and yet the engineer made no attempt to stop the 
train until the engine was 30 or 40 feet from the crossing when 
the engineer applied the air and reversed the engine. 

The evidence of the contributory megligence of the driver 
of the automobile, in a large measure, answers the charge of 
negligence alleged against the flagman and the engineer. This 
erossing safeguarded the traveling public probably as well, if 


not better, than the average grade crossing. It was provided 
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with most all of the usual methods cf protection except gates. 
When the train was almost a quarter of a mile awsy the flagman 
came out of his shanty, took up his stop sign and started for 
the middle of the crossing. There is no evidence that he aia 
not go promotly to his post of duty. The only negligence which 
can be urged against him is the claim of the driver of the auto- 
mobile that he did not raise his sign until the sutomobile was 
within 25 feet of the track. In this he is contradicted by the 
fisgman, who testified that he raised his sign when the automo- 
bile was between 600 and 700 feet cast of the track. The fact 
that the flagman came out of his shanty, picked up his sign and 
Started for the middle of the crossing should have been sufficient 
warning to the driver that the train was approaching. The driver 
of the automobile admitted on cross-examination that he did not 
know whether he locked to the south when he was within 200 feet 
of the crossing, and that if he had looked he could have seen 
the train. He also testified that he did not know how far he 
was from the east track when the flagman came out of his shanty; 
that the flagman might have been out there all the time; that he 
had no distinct recollection of seeing the flagman step out of 
his shanty, and that the first he saw of the flagman he was south 
of the crossing of the highway ani the track, right around where 
the shanty was, ami the flagman then starved to walk toward the 
erossing with the sign by his side. The evidence shows that the 
train was renning from 20:'to 40 miles en hour. The engineer 
blew his whistle, not only for the crossing, but he blew it for 
the section gang before he blew it for the crossing, and then 
blew it several blasts after he blew for the crossing when he 
saw that the angéomobile was not gcing tc stop. Under this state 
of the proofs we cannot say that the evidence shows that either 
the flagman or the engineer was guilty of negligence which con- 
tributed to the accident. ! 
Complaint is made that the court, over the objection of the 
appellant, permitted the driver of the automobile in rebuttal, to 
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testify to a conversation with the flagman in which the driver 
testified that he asked the flagman why he did not get out there 
quicker and hold up his sign, and the flagman replied that he 

did not do so because he thought it was a regular passenger 
train ceming down the regular passenger track which was track 
two. This evidence was admitted upon the theory that it was a 
part of the res gestae. The proof shows that after the collision 
and after the passenger train had stopped, the rear end of the 
train was at least 100 feet south of the crossing, and the driver 
of the automobile waiked south 100 feet around the eni of the 
train, thence north 100 feet, and west to where the flagman was 
Standing, at which point and time this conversation took place. 
If this conversation was not a part of the res gestae, still it 
was not controlling in this sase. 

Complaint is made of the first and second instructions given 
on behalf of appellee, of the refusal of the court to give the 
tenth and eleventh instructicns offered on behalf of the appellant 
and cross-errors have besn assigned as to the seventh and ninth 
instructions given on behalf of the appellant. We do not think the 
first instruction is subject to mech of the eriticism urged agains’ 
it, and in some respects it has been approved by the Supreme ‘ 
Court, but it is awkwardly drawa and might be difficult for the 
jury to understend. The second instruction should have omitted 
the words "you may believe from the evidence that” as they apjear 
in the first and second lines and when thesa words are omitted 
the remainder of the instruction is eccrrect. The tenth and 
eleventh instructions refused were covered by others given, and 
the seventh and ninth given are not subject to the criticism 
made against them. 

The judgment will be reversed with a finding of fact. 

Judgment reversed with a finding of fact. 

We find that at the time of the accident in qwstion, the 


driver of mpaes Gar was guilty of such contributory negli- 





gence as bars a recovery in this case. 
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STATE OF ILLINOIS, ) .. 
SECOND DISTRICT. (SS: I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said pellate Court, at Ottawa, this Le he as of 
pan ein CA oe of our Lord one thousand 


nine hundred and twenty- 


as ae Eyer 


~ Clerk df the Appellate Court. 
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BE IT REMEMBERED, that afterwards, to-wit: on 
‘the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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The People of the State 
of Illinois, 

- appellee, Appeal from County Court 
VS. of Knox. 


August Swanson, 


ne Ne ee ee Ne ee eet Ne ee ee 


appellant, 


gin 


PARTLOW, J. 


4ugust Swanson was found guilty in the county court of Knox 
county on the charge of bastardy. Judgment was rendered upon the 
verdict and an appeal has been prosecuted to this court. 

The evidence shows that appellant was a single man, thirty- 
seven years old, and resided on a farm in De Kalb cougty. Bthel 
Moshier, the prosecuting witness, was a girl eighteen years of 
age. She had been committed to the Geneva School for Girls, and 
by the authorities of that institution had been placed in the 
home of a farmer by the name of Entwhistle, who lived a short 
distance from appellant. The prosecuting witness testified that 
on the first or second Sunday in August, 1920, she was taken for 
an automobile Yide by appellant and Dee Nicholson, a boy fifteen 
years of age. They drove many miles from her home to a lonely 
road in the woods, where she claims the intercourse took place 
between her and the appellant. This act of intercourse is denied 
by the appellant. Dee Nicholson, the boy, had been in the St. 
Charles School for Boys and was then, and at the time of the trial, 
living with and working for appellant. Nicholson testified that 
he had intereourse with the prosecuting witness at or near the 
time in question. This was denied by the prosecuting witness. 

_ Before the child was born the prosecuting witness went to the home 
of her mother in Galesburg, Knox County, where the child was born. 
In the county court appellant moved th quash the complaint 


because it was fatally defective, the motion was overruled and 
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this ruling is’ assigned aS error, The complaint alleged "that 
Ethel Moshier, an ummerried woman of the County of Knox and State 
of Illinois, on oath states that she has been adslivered of a male 
child which, by iaw, is int a nindawe and that August Swanson 
is the father of such child." Section 1, Chapter 17, Hurd's 
Statutes of 1919, page 156, provides that when a woman who shall 
be pregnant, or delivered of a child which by law shall be deemed 
a bastard, shall make complaint to a justice of the peace or a 
judge having jurisdiction herein, in the county where she may be 
pregnant, or delivered, or the person accused may be found, and 
Shall accuse, under oath, a person with being the father of such 
shila, it shall be the duty of such judge or justice to issue a 
warrant against the person so accused. The complaint was entirely 
lacking in allegations of jurisdiction of the justice before whom 
the complaint was filed. It did not allege that it was made before 
a justice of the county where the complaining witness was pregnant, 
or delivered, or where the person accused was found. The complaint 
was insufficient to justify the issuance of a warrant. Maynard vs. 
The People, 135 Ill. 416. The warrant, however, was issued and 
served upon the appellant. He appeared, submitted himself to the 
jurisdiction of the justice, made no motion to quash the complaint, 
and was bound over to the county court. In the county court, for 
the first time, he made the motion to quash. A bastardy case is 

a Civil proceeding and not a criminal case. MeCoy vs. People, 71 
Ill. 111; Rawlings vs. People, 102 Ill. 475, Scharf vs. People, 

134 Ill. 240. The want of allegations of jurisdiction may be 
waived by the defendant who voluntarily appears and does not 
question the jurisdiction of the court. Maynard vs. People, Supra, 
The evidence shows that the warrant was issued by a justice of 

the peace of the county where the prosecuting witness was delivered 
of her child and for that reason the justice had jurisdiction of 
the subject matter. The failure to allege it in the complaint. was 


waived by the appellant. 
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The prosecuting witness testified that she had intercourse 
with appellant along the highway between Oscar Swanson's and 
Emmel Larson's before March 15, and that she walked along that 
road with the appellant. The appellant denied this and offered 
+o prove by Oscar Swanson, who lived on this road, that he had 
never seen appellant walking along the highways past his house in 
the evening. ‘Similar questions were asked the witness Nicholson. 
An objection was sustained to this evidence and this ruling is 
asSigned as error. The evidence was negative in character. Its 
force and effect would depend upon the time of day or night the 
alleged meetings took place. The questions were not limited to 
any particular hour of the day or night and even if they hed been, 
their answers would have thrown no light on the question at issue. 
No error was committed in this ruling. 

The last part of the first instruction given on behaif of 
appellant told the jury that "if you believe that any witness 
testified falsely as to any material fact in the case, then you 
are at liberty to disregard such evidence by said witness unless 
the same is corroborated by other credible evidence in the case." 
It does not follow merely because a witness made an untrue state- 
ment that his entire testimony is to be disregarded. This mst 
depend upon the motive of the witness. If he intentionally swears 
falsely as to one matter the jury may properly, unless he is 
corroborated, reject his whole testimony as unworthy of credit. 
But if he makes a false statement though mistake, or forgetfulness, 
or misapprehension that ought not to discredit his testimony entire- 
ly. It is only where a witness knowingly and wilfully gives false 
testimony that his evidence may be rejected. Under the rule 
announced in Overtoom vs. Chicago and Sastern Illinois Railwsy 
Company, 181 Ill. 323; Godair vs. The Hamm National Bank, 225 Ill. 
572, the first instruction given omitted the allegations of wil- 
‘fully and knowingly testifying falsely and, therefore, was 
“erroneous. The thirty-third instruction offered on behalf of 
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the appellant and refused by the court, correctly announced this 
rule of law and should have been given by the court in place of 
the first instruction. 

The sixth instruction told the jury that if they believe 
from @ preponderance of the evidence that the prosecuting witness 
was mistaken as to the day of the conception, yet if they believed 
from a preponderance of the evidence that the defendant was the 
father of the child, they should find the defendant guiltyl In 
Matteson vs. The People, 1e2 Ill. App. 66, this court had ocfasion 
to consider an instruction almost identical with the sixth instruct- 
ion given in this case, and we there held that, under the facts of 
that case, the instruction was erroneous and should not have been 
given. The facts in this case are almost identical with the facts 
in the Matteson case and for the same reason announced in that case 
it was error to give the sixth instruction. 
| Complaint is made of the second instruction given on behalf 
of the appellee and of the refusal of the court to give several 
instructions offered on behalf of the appellant. We have examined 
all of these instmctions and are of the opinion that no error was 
committed in the giving or refusing of any of them. 

In support of his motion for a new trial appellant filed four 
affidavits setting up certain conversations with the proeecuting 
witness which tended to show great familiarity between the prose- 
cuting witness and Dee Nicholson, and possibiy improper conduct 
between them during the first part of April, 1920; also reciting 
certain evidence in rebuttal based on the court reporter's notes 
taken at the preliminary hearing. It is alleged that this was 
newly discovered evidence which entitled the appellant to a new 
trial. The rule is that a new trial will not be granted on the 
grounds of newly discovered evidence which is merely cumulative 
or impeaching and is not conclusive in character. In no case will 


newly discovered evidence be sufficient tc require a new trial, 
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unless diligence is shown to have been exercised to discover it 
prior to the trial. Spehn vs. The People, 137 Ill. 538; William 
vs, The People, 164 Ill. 481; Hlzas vs. Elzes, 188111. 132. 
The most that can be said of the evidence set up in these affida- 
vits is that it merely corroborates other evidence which was al- 
ready in the case and was not of that cheracter which would justify 
a new trial on that ground. The affidavits do not show such 
diligence on the part of the appellant as would entitle him to a 
new trial. 

It is contended by appellant that the verdict is contrary to 
the weight of the evidence. As the judgment will have to be re- 
_ versed on other grounds, we have purposely refrained from comment- 
ing upon the evidence, or stating any more of the facts than were 
necessary to be stated in order to properly consider the question 
raised in this appeal. The evidence was in sharp conflict and 
to say the least was exeeedingly close. Under these circumstances 
it was of the utmost importance that the jury should have been 
properly and correctiy instructed as to the law applicable to the 
facts of the case. Perkins vs. Knisely, 204 Ill. 275. The jury 
was not correctly instructed as tc the law applicable to the facts 
in the case, and for that reason the judgment will be reversed 
and the cause will be remanded fcr a new trial. 


Reversed and remanded. 
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APPEAL FROM 
MUBICIPAL COURT 
OF CHICAGO, 


MR. PRESIDING JUSTIC#® GRIDLZY O&LIVENep THE GPIXION CF THE coURT. 


On September 7, 1920, pluintiff filed in the Municipal’ 
Court a complaint in forcible detainer, alleging thet he is 
entitled to the possession of the first flat west, consisting 
of four rooma, at Ko, 1727 lant avenue, Chiexge, and that Lee 
Ginter unlawfully withholds possession thereof from him. On 
September 21, 1920, the cause wos tried without a jury, ree 
suiting in the court finding the defendant guilty as charged, 
and the court adjudged that plaintiff recover possession of the 
premises and that a writ of restitution ise. This appeal 
foliowed. 

It appears from the stenographic repert of the pro- 
ceedings on the trial that pisintiff wes the owner of the 
Premises; that his agent, Acker, caused « written notice, signed 
in the name of plaintif’ »s owner, dated July 31, 1920, and 
addressed te defendant, to be personally served on asid date 
upon Krs. Leo Ginter, wife of defendant and oe person above the 
age of 12 years residing on or being in charge of the premises, 
notifying defendant that plaintiff has elected to declare and 
Goes declare defendant's lease of the premises terminated on and 
after sugust 31, 1920, and directing defendent te vacate the 
premises and surrender possession thereof on or before said date; 
that on sugust 25, 1920, Acker eoused another written notice, 
similarly signed and addreaved to defendant, to be personally 
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served upon defendant's wife, then residing on or being in 
charge of the premises, notifying defendant that the sum of 
$18 was due for rent; that said eum of $18 was not paid; and 
that at the time of the filing of the compinint and at the time 
ef the trial the defendant wac sti11 in possession of the 
premises. Defendant and his wife were both celled as witnesses 
and from their testimony it further appears that defendant did 
net have # written lease of the premises but had been o¢ cupying 
the aame for severul years as 2 tenant from menth te month, 

Several technical points are raised by counsel for 
Gefendant as grounds fer » reversal of the judgment. ‘Ye have 
conzidered sll of them and deem them to be without merit. It 
Glesrly appesere thet defendant's tenancy wes soaly from month to 
month, that « thirty day notice of termination ef that tenemney 
wan given by the landlerd under the statute, that s sufficient 
service of that notices was mate, and that at the time of the 
gumcancement of the suit, which was more than thirty daye after 
the service of that notice, the defendant was still in possession 
of the premises. ¢fter the service of such e notice, no further 
demane or notice was necessary before Tiling « complaint in 
forcible detainer. (See. 7, Chap. 60, Ill. Stat.) The aetics 
of August 25, 1920, was unnecessary and wes properly disregarded 
by the trdul court. The judgwent is offirmed. 

AVPIREED, 


Barnes and Worrill, JJ., soncur. 
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WILLITAW RF, woe, } 
go APPEAL FROM 
ve \ } MUNICIPAL COURT 
GAMURL L. Sea m3 ) OF CHICAGO. 


MA. PRESIDING JUATIC? GRIOLRY DYLIveaz OPINION OF THE COURT. 

On September 2c, 1920, plinintiff filed in seid 
Wunicipadl Court a compleint in forcible deteiner alleging 
that he wns entitled to the possession of certain premises, 
to-wit, the two story frame building known ae Ne. 116 Chie 
Street, Chiesgo, and thet the defendants Semuel L. Hauemen and 
*. M. Cuncen, were unlewfully withholding the poscession thereof 
from him. The cause wee tried befere a jury and, efter hearing 
evidence offered by >oth parties and after plaintiff had dismissed 
the suit as to Tunesn, the court, at plaintiff's request, ine 
etructed the fury to find Haueman milty end thet the right te 
the possession of the premises wee in the plaintiff. — The jury 
returned such » verdict and the court entered the usual judgnent 
and Housman appealed. io brief hes been filed by appellee 
(plaintiff) in this appeliate court. 

It appears from a wrdtten lease, dated April 17, 1920, 
and which was intreduced in evidence, that the plaintiff, Bush, 
leased the premises in question to Sunean from May 1, 1920, 
umtil April 40, 1921, “unless sooner terminated as hereafter 
provided,* at a rental of $460, in monthly installments of 540, 
each in advanee. In a succeeding paragraph of the lease it wes eset 
expressly agreed that "the party of the first part (Bush) 
reserves the right to cancel end terminate this lease at any 
time upon giving said party of the secend part (Duncan) sixty —— 
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deyes priser written notice of his intention so te 40," and that 
auch notice “posted on the within demised premises, or havitediinit 
in the Unites States mail, postage prepaid, addressed to said 
second party at 116 Rast Chie Street, Chiengo, Tllimeis, shall 
be considered sufficient ratice hereunder.* It further sppears 
that about Jane 7, 1926, Ouncan, o8 lessee, sseigned in writing 
his interest in the lease to Weveman, and thet Heuewan in writing 
pecented the eecigmment and the cenmiitiens ef the lense and 
aseumed performance of ali the seremanta theree?, and, wron 
Bush consenting im writing to coid asetenment and |waié saneptance, 
_teck posceceion of tho preniaes, and thereafter a nt the time 
Ff the eemmencsement of this suit wes in posseasion thereof. It 
further appesre that on duly 9, 1920, a notice of that date, 
signed by Push by wn authorized agent and addressed te said 
Reueman and enid Dunean at Ho. 216 exst Chie Street, Chienge, 
Tliineize, wae deposited in the United States mail, peatage pre 
paid, notifying ther thet tush hed elected “to enncel and tere 
minate the lenee, dated Aprill7, 1990, between myself ae lessor 
ond Semel L. Yeuwmean, the sesignes of 7. B. Dumean, «9 lessee 
of the premines” (deseriving them), end further netifying them 
"to quit and deliver up the pogseseion of said premises to me 
on sixty-four days after date hereof.” 
| It ta contended by counsel for Meusman that the court 
erred in instructing the fury te find Heueman guilty, ete. and 
alee erred in refusing to nllow Hausman to anewer certain 
questions, when called ae a witness in his own behalf, as te 
certain conversations which “scueman cleimed to heve had with 
Bush after the giving of said notice of July 9, 1920, relative 
to the legal right of Bush to cancel ond terminate the lease 
upon giving 66 dnya notice, Ye think beth contentions are 
| without merit. Dy the expresy terns of the lease, which 
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Hausmen as assignee of the original lesnee accepted, the lessor 
reserved the right at any time to cence] and terminate the 
lease upon giving the lessee G0 days prier written vatice of 
his intention se te do. This right he exereieed in the manner 
shown. The lease, and not the opinions ef the parties, fixed 
their respective rights. The netice expired on September 11, 
1920, when it wes the duty of Heueman te veeate the premises. 
He, hewever, remained in possession thereof end wae still in 
poeression on September 20, 1920, when the compleint wes filed. 
There wae ne question of fact to be passed upon by the jury 
and the court's instruction was preper. The judgment ia 
effirmed. 

APPINMED. 


Barnes and Borrill, JJ., concur. 
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CITY oF cHreaso, j 
i Appedled, 
WUBICIPAL COURT 


OP CEICAGR. » “ 


| APPEAL FROM 
} 
; VU 


7, e/a Le 
Raat 
MR. PRESIDING JUSTICE GRIDLEY DELIVEKED THe oPINion oF THE COURT. 


A Complaint, signed and aworn to by Thome IF. Harnadgy, 
was filed in said Wunieipal Court, alleging that on Saptember 12, 
1920, Winfield Gehendorf 2+ Chiecege "did ther and there operate a 
motor vehicle along Michigun aveme in seid City ef Chicago in an 
intoxicated eendition, in vieletien ef seetion 2013 of the 
Revised Yunicipal Code ef Chicege.” Yhe defendant was arrested, 
gave bail and glected te waive a jury trial. On September 22, 
1920, the court found the defendant guilty of ea violation ef seid 
erdinance and assesved « fine ef 9260 agecinat him, ané entered 
the judgment appesled from. Ne printed brief on behalf of the 
City of Chieage has beon filed in this appellate court. 

In section 2033 of said Revised Munieipal Code it is 
previded that “No person weile in « state of intoxiention shall 
operate, conduct, manage, control or have charge of any grip cer, 
eutemobile, motor ear, oy other vehiele propelled by me chanical 
power, upon any of the public streets or ways within the city 
while such vehiele is in motion, * * ,* and it is further provided 
therein that ¢very pergon violeting ony of said provisions shell 
te fined not less than $100 and not more than $200 for each offense. 

On the trial the complaining witnees, his wife, and a 
police officer testified on behalf of the City, and defendant amd 
two other witnesses testified in his behalf. It appears thet on 
September 12, 1920, avout seven o'clock in the evening, while 
defendant wae driving hin automobile southerly slong Wichigen 
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aveme nenr Ninth street in eaid city it bumped inte or struck 
one of the rear wheele of the sutemobile of Harnaday, the 
complaining witness, which wae alee moving in « seutherly dire 
ection; that little or no domage wie done to Harnadey's auto. 
mobile; that after the coliieion defendant proceeded further eouth 
without stopping te make uny inquiries of Nernaday; that thereupon 
Hornaday wpecded up hie mitemobile and so drove 1t ae te "pocket® 
defendant's automobile, compelling 1% to stop; that thereupon « 
wordy alteorention otcurred between defendant and fearneday, at the 
conclusion of whieh defendant, having backed hie extomebile, egain 
passed Nernecey's eutenmotile and precesded southerly; thet there» 
upon Rernadey eo dreve hie suteme bile aa te again *Bo cket* defend« 
ant's outemebiiec, end, hailing u police officer, caused defende 
ent’s errest; and that o11 then went to the twenty-fifth street 
police stetion, where Yarnaday signed ond ceused te be filed 

the complaint. 

‘fter a review of the testimony of s11 of the witnesses 
we are of the opinion thet it ao not shown thet Gefendant, at 
the time of the coliiaion and wiile driving hie cutomobile aleng 
Michigan aveme, was in an intoxicated condition se charged. 
While Harnadsey tevtified that, av defendant went from his suto- 
mobile inte the police ststion, he “was net able te walk" and 
*‘wobbled sll ever the street,” and in these statements was 
corroborated by the teetimony of his wife, defendant denied that 
he was intoxicated, and the teutimony of the police effieecr and 
defendant's two witnesses was te the effect thet be was net in 
en intoxicated condition at the time ef the collision er shertiy 
before or after. Im actions to recover a penalty or = fine for 
the vielation of « statute or an ardinence » slight preponderance 
of evidence of defendant's quilt is not sufficient, but the 

proef must be of such a character as te produce upon the minds 
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of the jury, or court if the trial is without a Jury, « reasonable 
and well rounded belief of sueh guilt and thet degree ef con- 
vietion upon which they would be willing te oct im the were 
important effoire of life. ‘Slogy v. People, 108 Ill. App., 548, 
S47; Zodede. ote. ty. fo. v. Hosier, 45 TLl., 400, 402; Ruth 
v. City of Abingdon, 80 TLi., 418, 419,} The preof in the 
present case is not of such « chureecter. Indeed, we de net think 
that defendant wee shown to be guilty of the charge by even a 
Blight preponderance of the evidence. Purthermore, the transcript 
Giscloses that the trinl judge, when fiming the defendant, sadds 
"If you head given your name and saddregn te thie men I would not 
fine you, but when you did net stop and tried te get away, I ecannet 
tolerate that on the public streets.” Gur eonelucion ia thet 
the jucement muact be reversed ond it is se ordered. 

| REVERSED. 


Barnes and Warrili, j7., coneur, 
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256 « 6917 
PINDING OF PACT. 


Wo find as an ultimate fact in thie cave that 
the defendant, Winfield Sehendorf, «hile driving and 
Operating his wutemebile sieng Michigan avenue in the 
City of Chieage on the evening in queation, was not in an 
intoxicated condition. 
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BA, JUSTICN BaaNas Donrveesp ree oPiiox 


lo OA LA. 627 
COURT. 

This appeal is from the dismissal for want ef equity 
of a bill im equity te foreclose a mechanies' lien ss recommended 
by the master to whom the same was referred for his conclusions 
of law end fact. The facts ure not disputed. The contract 
relied upon as made with Hane Blaze who is alleged in the 
Petition to be the owner of the premises on which the lien 
wen claimed. 

Hans Blase sequired title in fee to said premises 
September €, 1812. April 14,3915, he and hie wife, Carrie 
. Blese, deeded the came to a wre. heim, and esid Zheim and 
her husband on the same day conveyed the same to Carrie Blase, 
The laut twe deeds were recorded December 95, 1913. The 
contract in qestion war to put « roof on o building being 
erected on said premises. The contract wes mede Yay 1, 1914, 
the work completed June 30, and the lien filed October 20, 1914. 
December 10, 1915, Carrie Blese conveyed the property te Chas. 
. Hansen and wife, appellees herein. ‘The deed was recorded 
December 165, 1915. June 26, 1915, thie wit was filed. 

The bill raises ne qestion of fraud, makes no 
Sliegation that Cerrie Blase held the property in trust for 
her usband, or thet it was transferred to defraud creditors, 
er that there woo any concealment of the fucts, or that 
appellants were in any way misled, or that he acted ss her 
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egent, or that she permitted him to make improvements on hor 
property, nar was there evidence touching any of these questions, 
except se to her knowletge of the work being done, unlens that 
relating to a want of any money consideration for the tranefer 
te Mire. theim and from her to Carrie Blase may be oo considered. 
But that evidenee alone would not, in our judgment, be sufficient 
to establish ownership of the premises in Henne Blase «ot the 
time of entering inte the contract even if the alliegstions of 
the bill warrented the introduction of such evidence. It was 
eufficient ground, thervfore, for the dismissal of the bill that 
the evidence did not show » contract with the owner of the 
property oe slleged and se is necessary under the mechanics’ 
lien lew to allege and prove. 

in Compbell v. Jocghgen ot aie, 145 TLl., 389, o 
mechanics’ lien case, 1% wae held te be indispenseble that the 
labor and material should be furnished by the petitioner pure 
suant to a contract with the owner of the land; and thet whe re 
the husband enters inte a comtrect in hie own name for the 
improvements, if he acte «s his wife's undisclosed agent that 
fact whould be alleged in the petition; and thet where there 
were no frets celling for the doctrine of estoppel petitioner 
could mot recover against the wife on the ground that she 
freudulently aliewed her hushend to hold himself out ae the 
owner of land and enter inte a contract for improvements thereon 
when her title was of record. It was there said that the 
petitioner must stand or fall by the case made in his petition. 
Mere the petition alleges thet Hone Blase wee the ewner. It 
contains no allvgetions againet Carrie Blase, hie wife, upon 
which o lien could be decreed againet her intoresta. Sven 
though Carrie Blase knowingly permitted her mmeband te enter 
inte the contract fer the labor and material in question yet 
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there being moO allegations to that effect, and the right to a 
lien being saserted agninat Mans Plase as the owner of the 
property ond the person with whem the contract wae made, and 
it appearing from the proof thet he wae not the owner but that 
the fee to the property wae in his wife ond oprend ef record 
at the time of entering inte the contract, the proof docs not 
eenform ta the eliegetions of the bili by which the petitioner 
must stand or fall. (fomphel) v. Jacobeom, supra; Mertz v. 
Mulloy, 144 111. App., 320.) Kor hed complainant the right 
te assume the husband wae the aener of the land when the fee 
eteod of record in the wife's name when the contract war made. 
(Gampbell v. Jucobson, supra, p. 402.) 

But the bibl, 1% seoms, wna diemineacd becouse of the 
ineufficieney of the vtatement of claim for the lien. Instead 
of stating that the contract was wade between Slase ond come 
Pisinemt «# claimant it eid thet “seid HeKeown bres. made a 
verbal contract with the cleiment to furnish" ete. In other 
words, it alleges that Mekeown Bros. made o contract with 
ateelf. To comply with the statute it should hove alleged 
with whom the contract was made. The claim filed was signed 
“‘weKeown Brow., by Jehn ©. MoKeown." The affidewit te the 
Claim wee by John ©. MoKeown and ctated “that there is new 
due this offiant the smount of money" ote. There is nothing 
im the claim for lien or said «ffidevit to disclose the relotien 
that John ©, KoKeown held te complainant. It hase been free 
quently stated thet the statute with regerd te mechenics’ 
liens is in deregotion of the common law and that 46 mast be 
atristly construed. The lien oan be maintained only upen those 
eenditions which the statute impones. (Compbell v. Jacobson, 
supra; ¥reeman v. Ainaker, 185 I11., 172.) | 
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These alieged defecte in the statement of claim may 
appear technical end the canstruction given «s striet, but it 
is entirely in harmony with the law applicable te statutery 
liens. (Hay Brick Co. v. Ganernk Eng. Ce., 180 I1l., 538). 
Section 7 of the Kechanias’ Mien Act requires the claim for 
lien to be verified by the offidevit of the claimant or hie 
agent or employe. im the esse «ct bur it wes net verified by 
complainant ond dode mot shew on its face, «a we think it 
should, the capseity in which another party than camplainant 
attempted to verify it. it hae been held thet the purpose 
ef the lien notice is to notify third parties dealing with the 
property of the neture and charecter of the Lien se as te 
enable them from the lien itself to determine whether it can 
be enforced. (Schmidt v. Anderson, 255 I11., 29.) The defects 
im the statement of the claim for lien were such that the 
Hansens <e purchasers of the property from Carrie Blase might 
well have deemed it such se could not be enforced. 

We think, therefore, the de¢ree should be affirmed. 

APY IAMED. 


Gridley, Pe Jee and Morrill, J., concure 
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MR. JUSTICH BARNES DELIVERED THE OPINION OF THE COURT. 


This cause of sction, ae charged by an additional 
count, reste upon avermente of « specific agreement by 
defendant far plaintiff's services and a breneh thereof, to 
which two pleas of the genernl issue and the etatute of fronds 
were filed. The verdict was for BGS from which plaintiff 
remitted $3600. Frem a judgment for the difference, 2695, 
this appeal wae taken. 

On the prospect held out to him by Ge. 4. Foremon, 
managing editer of the Yocky Mountain Hews, a newspaper owned 
or controlled by defendant company, plaintiff wos induced te 
leave employment in Chicage and to co to Denver, where he 
arrived November 93, 1913. On the next duy he and Foreman 
entered into an oral agreement fer plaintiff's eervicea fer 
the period of one year, whereby he was to get $22 per week 
ae "State editor" and to take charge of the “News Durem" for 
t 40 per cent of the receipte therefrom, positions within the 
contral of Yoreman os maneging editer, He began work the same 
day and continued to work under said agreement until June 6, 
1914, when by direction of the general manager of defendant 
Company, Foreman informed plaintiff that hie exlery of $22 
wae *out off." Yo plaintiff's protest Foreman replied that 
he was powerlees in the matter and that the general manager 
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omid "plaintiff's compensation wo too much.” To clese out 
his percentage interests in the News Buren department, on 
which returne for each month did not come in for some two weeks 
later, plaintiff remained until suguet let, ond then returned 
to Chieago. He wes unable te preeure other employment before 
November 14th. 

Toe begin with, apooliant questions the sufficiency 
of the proof ef mithority by Foreman te make the contract. 

It objected to plaintiff's testimony as to whet Foreman said 
ond did in the matter on the theory thet Foreman being an 
agent his suthority could net be shown by his acts and sayings. 
But ae the general manager, under whose directions Foreman 
aeted in suapending or stopping plaintifi'o valary, must in 
the exercise of his duties have known of plaintiff's employment 
and the terme of it, and newiesesd therein for about 7 months, 
defendant should not be permitted to cueetion the arrangement. 

It ie next urged that the agreement being orel and 
for one year it comes within the statute of frauds. It fie clear 
from the evidence, however, that plaintiff's centract was made 
after he arrived in Colorade, and that he began work under it 
on the day 4t woe made, Menge the contract was te be performed 
within the year end does net for thet reesen come within the 
atetute. 

Tt de urged that bewouse after seid breach Foreman 
permitted plaintiff to substitute another party in the “Hews 
Buresu*® one day in each week, thet fact constituted « new 
arrangement and deprived plaintiff of his right to enforce the 
terme of his original contract. We do not think se, nor thet 
such right wae impaired by the fact that he saw fit to carry 
om his duties in the “Hewes Bureau" until August ist, on the 
| returns from which he waw entitled to « percentage which 
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eould not be aveertauined until they ai] came in. He did not 
thereby aequiesce in the refuse to pay him his salary as #tate 
editor, the duties of which he apparently stood ready te por 
form. I+ wac am entire contract, and could mot be changed 
without his consent, which was net given. Wer was he obliged 

to remain end perform one part of 1¢ when refused pay for 

the other part. In view of defendent's breach and hie readiness 
te perform we think he hed a right to realize whet he sould from 
the Hews Yureau, the returne from euch of which had not come in 
at the time of defendant's breach, before entirely sbendoning 
his employment. 

While plaintiff wos erroneously permitted to testify 
thet ke had incurred expenses of ebout $300 befere he found 
employment, and thet amount wae evidently included in the vere 
diet, yet it having been remitted no injury resulted from the 
error, Appellant claime that mevertheless the judgment of 
$595 in st111 too large. ‘The unpaid salery from June 6, 19125, 
to Hovember i4th follewing, 83 weeku, amounted te G06, and 
legal interest thereon from that time would make the sum due 
ever $595. ®¢ think the judgment ahould be of firmed. 

AP PIRUED. 


Gridley, *. J., smi Morrili, J., concur. 
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APPSAL ¥ROW 
WURECIPAL COURT 
OF CHICAGO. 


99AT.A.628 


MA. SUSTICH Barwes DLE VIED THe OPINION OF THE COUT. 


Plaintiff's stetement of claim ie thet defemdent is 
indebted to it in the sum of #705.10 on account of enrduntion 
eold ond delivered by plaintiff te defendant at ite express 
instance and request, a6 per itemized st=temont attached, and 
aise for the same sum om sh account stated. The attached copy 
ef account gives merely some fourteen different dates with 
figures in dollars and cents opposite thereto, «2 total af 
$1,737.95, and two credits by onch and ane “vy shortage,” 
leaving « "balance" of €705.16. 

The affidavit supperting the atatement «tates that 
the ceuse is « suit upon « contract for payment of money, but 
neither the offideavit nor statement of clade furniehes any 
information ao te the nature of the contract, whether express 
or implied. 

Defendent’s amended affidavit ef merits expreealy 
denies on indebtedness in the eum of 9705.10 en account of 
merchandise sold ani delivered, etec., and on an account stated, 
and sete up by way of recoupment or set-off thet defendent's 
@laim is for the manuf-cture of certain brees parte secerding 
te « sample and drawings, Ghat a large part of them were not 
according to the some, and that defendant wee required and 
did expend over $250 in attempting to remedy the defects therein, 
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and has suffered damages amounting to not less than $506. “hile 
it may be construcd as admitting a purchase ond delivery of some 
‘sort of merchandise or goods, 14 does not admit plointiffts 
figures ay te whet was due thereon, if snything. 

Ye euppert the statement of claim plaintiff's counsel 
ealled defendant's president under section 23 of the Municipal 
Court Act, and confined his questions to cecertaining shat 
compleints defendant hed made about the goods, end whether they 
were made before or ofter deliveries or such payments on account, 
and without any affirmative preef as to the centract then claimed 
he had made « prime fucle case and rested. Thereupon defendant 
rested and aubmitted prepositions of lew, tw of which were held 
by the court to be the law of the case. They were; (1) That 
unless plaintiff preves by the greater weight of evidence a 
contract between it and defendant ant thet it hae substanticliy 
performed the seme, the court should find the femes for the 
defendant; and (2) that the burden is upon plaintiff te prove by 
the greater weight eof the ovidenae, a contract with the defendant 
and thet it manufactured the parts which by the terme of said 
contract, if any, it was to manuf octure, in accordance with the 
termes of seid contract. Netwithstanding these holdings and the 
entire absence of proof of a contract, whether for goods sold 
at a specific price er for what they were ressonably werth, the 
court found in faver of plaintiff for the eum of $705.10, the 
disputed balanee, and entered Judgment upon the finding. 

There is no attompt by appeliee to justify the court's 
finding upen any evidence introduced, but it contends that under 
@ertain rules of the Municipal Court the only isque raised by 
the affidevit of morite was that the goods were defective, of 
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which defendent made no proof. In other words, it contends the 
Pleadings threw the burden of proof on defendant. 
One of the rules referred ta is Mule 15 K shish 
reads: 
*ivery allegation of fact in any pleading, 
except allegations of unliquidsted damages, if not 
denied — fically, or by necessary implication 
in the pleading of the opposite party, shall be 
taken te be admitted ** * 

Another rule, 15 p. referred to is: 

"It shell not be a mf‘icient denisl te deny 
generally the omg for relief alleged in the 
statement of claim * * * but ench ey | must denl 
epecifically with exch sliegation ef fact on 
which he doen not admit ihe truth * * * * 

Rule 15 q reade: 

*Ghen the cleim is for a liquidated sum of 

money, it shall not be oufficient to deny obligetion 
@rally. The defense shall deny such matters of 
aet, from whieh the obligation is alieged to sarice, 
an the party pleading disputes." 

As to the aprlicetien of the first and last rule 
referred ta it dees not appear from the statement of claim thet 
the damages claimed were Liquideted, exeept if there was a 
stated account which was denied and not proven. The amount 
@ue being denied by the affidavit of merits the only thing that 
eam be enid te be admitted under Rule 15 K is the enle and 
delivery of goods. But that does not admit whet is net slileged 
in the statement of cleim, namely, that there wee a contract 
for a apecific price for such goods, whereby the alleged balance 
was reached. 

if we apply rule 15 p. to the plesdinga it appears 
thet defendant did deal specifically with the enly sliegation 
ef fact of which he did not admit the truth, namely, the emount 
due. His pleading raised an iseue on that fact. Hven though 
it be construed os admitting sales and deliveries of goods it 
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not follow that becouse plaintiff sold and delivered goods that 
they were sold on agreed prices corresponding te the figures 
in ite attached scopy of account. defendant should net be held 
to admit «hat is net legitimately or logically inferable from 
‘pleintiff's ollegations. ? 

It does net appear from the statement of claim what 
the contract wau or thet 14 woa for a specific eum or sums, nor 
doen it state the nature of the contrast, whether express or 
implied. im other words, it states plaintiff's conclusion that 
a specific wum is due him for merchandise and goods 201d end 
delivered, which in expresely denied, and i¢ da impossible te 
determine from the statement whether the same wore delivered at 
& stipulated price or upon an implicé agreement to pay what 
they were reasonably worth. Her cen it be ssid that defendent's 
affidavit of merits, which denies indebtedness for o specific 
eum, eatimits that if ite aet-off were allowed there would be a 
balance in plaintiff's favor. 

The tewuen raised, therefore, cast the burden of 
‘proof upon plaintiff to show the contract or in whet manner the 
indebtedness for the specifiel cum arose, end while the court 
properly #9 held om propositions of lew submitted by defendant, 
4% dneonsistantiy and improperly disregarded wach theory. 
Befendont might well, under euch oi reunstances, feel safe 
in offering no proof and resting upon «a theory of lew in his 
favor, naturally expecting the court would follow its own 
Law. 

There being no proof whatever touching the nature 

| of the contract, if there was one, or what was done under it, 
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the judgment will be reversed ani the ceuse remanded, 
REVERSED AND REMANDED. 


Morrill, J., concurs. 


Gridley, 2. J. dissenting: 

t om of the opinion thet the judgment rendered ageinet 
the defendant should be affirmed, as I read plaintiff's state. 
ment of clmim it sufficiently alleges that certain merchandise 
was gold and dolivered to defendant ef the tetel pecuniary ameunt 
of $1717.95, thet there was an implied agreement on the part of 
defendant to pey said ameunt, thet defendant had mede cortain 
each paymente and that = balanee ef 9705.10 remained due and 
unpaid, As I read defendant's amended «ffidevit af merits it 
does not epecificaliy deny the gule ond delivery ef the merehane 
Giae to anid emeunt, bat in effect alleges on the sele defense 
to the sction that defendant is not indebted to plaintiff beeause 
portions of the merchandise were not according to sample and te 
érawings and wero worthless, and thereby defendant was obliged te 
end did expend more than 22580 in rewedying the defects and wae 
else domaged im lees of time to the total damage of $500. In 
other words, the defendant only seeks to recoup damages. On the 
trial the sole witness called by plaintiff was the president of 
defendant, who wan crons-exsmined under section 43 of the 
Wunicipal Court Act. He testified in substance that after all 
deliveries had been completed he made complaints to plaintiff's 
representatives over the telephone as to some of the merchandise 
being defective and thet after he knew of certain defects he made 
two payments of $500 each and made promises te pay the balance. 
Plaintiff then rested and defendant's etterney stated defendant 
head no evidence to efter. Under the eteate of the plesdings, and 
the rulea of the Yunicipel Court applicable thereta which are 
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contained in the Bill of Exceptions, and alse considering the 
evidence, I think the trial court wes justified in entoring the 
finding and judgment ageinst defendant. The burden of vhowing 
ite right te recoup demeges for the claimed defecte rexted upon 
the defendant and it made no showing whatsoever. (Eedetrom v. 
Beker, 13 111. App., 104, 108; Harber Bros. Co, v. Moffat 
Gyele Go., 182 Z12., 84, 100.) 
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WILSON B. GOLDEN, 
‘ Appellee, J 
\ f APPUAL ¥ROM 
ve. \ / CIRCUIT COURT, 
4 f } Cook couNTY. 
COUNTY OF COOK, 
wisi 


- 
wa. yusricn Baws 2 pyirrun GER CRINION OF THE coURT. 


senehian waa examined by the Civil Services Commission 
of Cook County, March 35, 1901, for a position in the clansified 
service of thet county ‘esignated 2a “elevater man.* on the 
register kept by the commission pu wuant to par. 17, ace. 61 
of the Aet in reintien te County Commissionera in Cook County 
(nee chap. 34, par. 62, Hurd's %. 5.) therewere entered under 
the claseifiention of “slevater man” appeliant's name and address, 
fate of his application, its approval and hia examination, with 
the notations, "Failed tu pass 3/26/1961, percentage grade 68," 
and “Certificate of appointment, July 14, 1901, position, | 
elevator man, County Hespital.* | 

July 16, the commission notified him to eall relative 
to apoointment te euch position, and July 15, 10901, pursuant 
to par. 22 of oad seation 61 the president of the county boord, | 
the appointing pewer, by letter acknowledged the sertificate 
ef the commiasion for appellant's appointment, and appointed 
him te suid position. 

The came date thas appearing upon the register were 
noted on the wrapper containing appellee's application und exeme 
‘dmation papers in the files of the office of the commission, tx- 
sept the words "failed te pases,” and that the rating read, “Pere 
centage @4- per cent, 70 por cent." On hie application was else neted: 
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"Sxemination, percentage received «6By- 76." In other words, 
® iine was drawn through the figures 68, and the figures 76 
were oubatituted. 

These files were evidently kept pursuant te par. 25 
of. gaid section requiring the secretary to keep a record of all 
examinations held under the direction of the commission. 

Paragraph 15 of weid section requires a return of the 
exeming tions to the comelesion, which had cantrel of them, and 
par. 17 that from such returns the commiseion shall prepare 
the register of eligibles for each grade “*wheree general average 
standing upon examination for euch grade or claes is net less 
then the miniowm fixed by the rules of such commission,” and that 
the candidates thereon aheuli rank in the order of their respective 
exeellence. ‘The rules of the commission fixed 7 per cent as such 
minimum. 

$0 far as the record divelosss there was a complianes 
with the provisions of the stetute in making the appointment if 
appellant's percentage grade wae 70 inatead ef 68. then the 
change of percentage from 68 to 70, aoted on the wrapper and the 
application, wae made does not appear, but it must have been at 
ex shortly after the exemination ehen appellant en calling ot the 
office of the commission sew his nome posted on the wali of the 
office aS second on the elicible list. Preeumebly it would not 
have been eo perted hed the comnisvion mot already decided te rate 
him at 70 end place his name on the register of eligibles; and it 
may be inferred that through the ignorance or inadvertence of some 
elerk hie neme wae placed upon the regieter befere the correction 
was made on the exemination pepers, anc in that way the originel 
notations were carried to the register. If the cumuiseion had not 
directed his name te be placed on the register os an eligible, it 
hed ne place there, for the statute contemplates thet enly eligibles 
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shadl be registered. There «pparentily, therefore, was some 
mistake in registering him on the eligible list as "felled te 
pass,” and noting the original percentage of 68 instead of 16. 

Under asid appointment appellee at once ssoumed the 
position and retained it until July 16, 1913, 2 period of a 
little over 12 years, when the person having charge of the 
elevator men at the county hospitel notified him that he was 
“laid off." He was not removed by the head of the department 
or in the manner preseribed by par. 21 ef said section. The 
evidence shows he tried to get work afterwards up te arch, 

1914, when this suit wee brought, without success, because, 
probably, of his being s deformed dwarf about 60 yeers old. 

This suit is brought to recover the difference of 
$1230 between what he was paid during the fiseal years 1911, 

1912 and 1915, and the first two monthe of 1914, and vhat wes 
appropriated for the position for these respective years. It 

wae conceded by appellant's counsel thet if plaintiff «nes entitled 
to recover anything it would be for thot difference. 

The defense rested solely on the fact that it was neted 
on said register that appellee had failed to pass and that his 
percentage grade was 68 and not 76, «v the rules of the comeission 
require, and that, therefere, his appointment was contrary to the 
rules of the commission and ml and veid, and hence plaintiff 
could be removed from the position without compliance with the 
procedure prescribed by utatute for removal from the classified 
service. 

The evidence, ae shove stated, was not contreverted, 
and the court on appellee's motion directed a verdict in his favor 
for said difference of ©1230 fven Wich thie appee is preyed. 
Judgment was not entered until nently four yeare after the verdict 


was rendered, the motion for a new trial for seme reason not having 
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been disposed of until that time. ‘The svpenl was prayed on the 
date the judgment wes entered. One week later on appellee's motion 
the gourt azended the Judgment to include interest on the verdict 
of $234. Because the appeal ia not from the letter judgment se 
amended appellee has moved for the diemiacal of the appeal. The 
metion mast be denied. The appesl veeted this court with jurise 
diction when 1¢t was prayed as no bend woe required of the county. 
It is fundementsi thet after an appeal is perfected the tried 
court ne lenger hee jurisdiction to enter any further orders in the 
ence except these pertaining ta the bili ef exeuptions and such as 
may be Necessary to make the record epeak the truth. While under 
section 3 of the interest act the eourt at the time ef the entry of 
the judgment may include the interest on the verdict up te the date 
of ite entry, it canet after ite ontry ond an eppenl has been pere 
fested change the emount of the judgrent. The amendment so mode is 
nething lese than « new judgment and is a nullity. The judgment 
in the case is the one appenled from. 

if therefore we may presume the regularity of precerdings 
in plseing plaintiff's name on the register and that it won merely 
through inadvertence that hie corrected rating of 76% was not 
transferred thereto, thon the judgrent should be affirmed. We think 
it prebable thet the camsisvion on locking over the «examinetion 
papers for appreval geve plaintiff the change of rating that 
entitled his name to be pleted on the register, and the fects that 
the change wos made and noted on the pepere in the filee, fram which 
the recerd ie made on the register, ond his name wao pected in the 
office as one of the eligibles richt efter the exemination, suppert 
that inference. Mad the change been made at or about the time of 
his appointment the inference might net be justified. 

Besides, the procecdings having been reguiar in every 
ether respect, he having been certified to the appointing power as 
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om the list of eligibles, and appointed om the sesumption that 
such gertifiente wns in accordance with the lew end facts, end 
having retained the position under the appointment for over 12 
years, we think these facts ahould operate os an estoprel to 
question the legality of hie appointrent or his right te the 
eompenvation for the position os legaliy epprepriated for. 

It in urged by appellee thet the saiary he reaeived 
during the yeors referred to wae that sllowed for a isborer, 
and thet some months after appellees wu leid off the commission 
offered to reinstate him te the position of laborer. ‘hile 
there is no avideense of what enlary a laborer received these 
facts prevent no defense to his richi te campenestion according 
te appreprietions for the position for which he »a9 registered 
and appointed, 

We think, therefere, the fudqnent showld be affirmed. 

; APPIREED, 


Gridley, P. J., und Morrill, J., concur. 
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ate ades BARS VSLEVAAES ING OPinfod GY FHE OuURY. 


The record diselosea that « transcript of « juntiecs 
of the peace of proceedings hed in 4 dase entitled as above 
was, Pursuant to gee, 135, shap. 79, Mard's 4. 5., #sertitted 
to amd filed by the clerk of the Cirewit Court of Ceak County 
Jomary 2G, 1920. The traneserivt ageeers te be in full camslianee 
with said statute, It shows thet the Juvtics rendered a judgment 
for appellant against appelle»s in the sum of 3260 upon due service 
of summons and a hezring duly hed, and that an execution thereon 
was after service on appellee returned by the constable mibie hena 
and n@ part eatiefied. On such transerint the clerk of the Cire 
euit Court iseued an alias exemution Sevtember S42, 1920, and the 
sheriff levied it Sevtember Kith on the interest of appellee in 
certain resi estate. 

Geteber 4, 1926, sppeliee moved the court to quash the 
elias execution and to mork the fud@eent setiefied. The mation 
WAS eupperted by « swarm petition. 4m order wae enterad te that 
effect. but apparentiy without proef ef service of sny netice ef 
the motion Gh appellant. On Getebor 1léth anpeliant maved te vacate 
ang att omide said order presenting im support thereof his petition 
denying the facta eset up by appellee, and aleo supverted by an 
affidavit of on attomey. The court denied the motion October 25rd, 
and this appeal won taken. 

It ie mot apparent why the court granted appellee's 
motion and denied spyellont’s. Bot only were the facts on which 
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appellee elaimed auch relief denied by appellant unter cath, and te 
some extent by the affidavit of waid attorney, but the grouse set 
wp in appelion's petition did net warrant the court's order, Thay 
were in effort that the action was brought ogadnet Kim fer malicious 
prosecution and causing exeenese to appellant in anithes aude; that 
the alleged Justice of the penee waa « police waghetrate and mot « 
Justice of the peaee; that at the trial the magletrate announced 
that be would suspend action, and thet Judgaent wus entered without 
hie being informed that one would be extered against him, and that 
om the emue day he settled the claim with appellant for $95, Ape 
pellee's petition was, therefore, in effect a collateral atiaeck 
upon the Justice's Judgn mt wid © dleaim of itm sathofection by part 
paywont. It contained no uvernunts challenging the integrity or 
validity of the treaseript wiieh when filed has oll the effeet of a 
gudgaent of the Cireudt court. (lurdte A. %., chop, W, see. 198+) 
Am aoid in Younz v. Saghox, 226 111. $27, giving 16 that effeet it 
Gannett be succesfully attacked in @ epllateral proeseding, it ape 
pearing to be valid on ite face, The trageeript here ie uninpeached 
ond if 4% wae the purgese, oo it seems to have been, to attack the 
Judgment iteolf or to prevent aopeliont from collecting it on the 
theory that it had been settled, appellee should have reserted to 
direet proeeedings in equity. He cwuld obtain ne much velie® upon 
wuch a setion, Adcordingly the order of the sowrt quasbing the 
execution and ordering the judgnent satisfied will be reversed, 
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ALBERT #, GUSTAFSON, 


A Mowe’ Ste” 


APPMAL FROM 
CIAcuIT count, 


COCK COUNTY. 
ot al.,. *, 
‘, : : 1 7 hi Z> 6) § 
SivERF SaSiank a 9 vines is: 


MA. JUSTICE BARWKS DALIVEXe THE GFIWION OF THR covRT. 


This appeal is from s judgment in « personal injury 
action for $2600 in favor of plaintiff. It is contended that 
the verdict was manifestly against the weight of the evidenes. 

Plaintiff. alighted from the rear end of a southbound 
street car on Crawford avenue, Chicago, e north and south street, 
at e point seme feet north of the north line of the intersection 
ef soid avenue with Dickens street, an cust and weet street. 
After he alighted he paswed behind the car to co east scrons 
Said avenue when he was hit by one of the automobiles of the 
Yellow Cab Co. going north in the northbound ear track. 

The declerction charged in the first count negligent 
operation of the automodile, in the second count, wilful end 
wenton conduct of which there wae no proof, and in the fourth 
count, (the third was dieomigved) a violation of the statute in 
@riving in a residence portion of the city at a rate of speed 
im excess of 15 miles an hour. 

Ag is not unususl the evidence is conflicting ae to 
several material facte of the ease. But we think it shows by & 
Clear prependerance that plaintiff wee guilty of contributory 
negligence. 
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It in undisputed that he passed behind the car and was 
hit by the automobile either when it was in the redle ef the 
northbound street cer track or astride of the east redl thereef. 
The distance between the north and southbound tracks was 5 faet 
St inches. The overhang of the street ear wan from 16 to 16 
inches. There was, therefore, about 4 feet between the car and 
the west rail of the northbound track, sample space within which 
to etand in eafety if vehicles were approaching on er in the 
northbound car track. 

Plaintiff olaimed that as he peseed behind the ear it 
was standing still; that he stepped « few seconde at the edge ef 
the ear te look ond see if he could eee anything coming, and 
testified “when I got to the edge of the ear I looked south and 
couldn't see anything there for 25 fect, oo then I task one pace 
and before I knew it I was on the ground.” m crose examination 
he was asked if he saw the aute before it struck him and he 
answered “no,” that all he knew wan something «truck and knocked 
him down; thet he saw it just “on the inetent* ond did not know 
whether the front or rear shee] went over him, After twice anying 
he took "one step* he anid he took “two short steppe.” He testified 
that he knew that vehicles might be coming slong on the other ear 
treck and that he would have to look and zee if anything wae 
coming; that he did not see the saute until the inetent it struck 
him. On crose examination he was asked to eneswer “yea" or *no® 
whether when he got one step beyond the line of the street ear he 
couldn't see two and one-half biecks down Crowford avenue. He 
made no anaver and then these questions and anewers folilewed; 

"Q. Well, we are waiting a minute now. Will you 

“ ac iy A I linac alae? A. Partly. 

- When you got to a point one foot east of the 
side of the street car, couldn't you see straight down 
south on Crawford, a distance of two and a half or three 


ble cks? 
&. «I could, if that machine hed net been there. 
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Q. Sell, did you see it when you got one foot 
beyond the street car? (Noe pln a 
q. Gh, why de you «ant to think so long? You 
are telling what happened, aren't you? Do you have 
to figure it? A You are getting down to feet. £ 
never saw this eute until the instant thet it struck 
me. 
Q « then, if the auto was down the street 
26, 30, er 200 feet, when pou got an inch beyond 
the line of the street car, you could heve seen it, 
@ouldn’'t you? A. How cmid I see it when he wae 
there?® 
There was further questioning on. the same subject with 
similar evasive anewers, it is apparent therefrem thet plaintiff 
was reluctant to admit a physienl fset known to every one that 
there is no difficulty in bright daylicht in leeking dewn « 
straight street for several hundred feet if there ie no obetacle 
in the wey. The evidence showed that there was no obstacle and 
that it wos nx clear day. Hie hesitancy and evasive answers 
indicate very clesrly that he was parrying to avoid maxing a 
fatal admiesion. Yor if he odmitted he could see - and there 
wae ne donbt he could if he hed locked along the edge of the 
car, oe he stated ~ o distenee of 100 feet ar more, there wae 
neo excuse for his taking these tve steps, « distanee of fully 
4 feet which brought him inte the peth of an approaching suto- 
mobile he could have plisiniy seen in time te have avoided a 
collision. 
Evidently to explain his inebility te gee farther than 
26 feet or 35 feet, as he later changed it on redirect examination, 
he said; “The car is round on the end, you have to lack diagenallye 
Again, pursuing cross examinstion, he was asked if when he got one 
ineh beyond the line of the car on the enot side if he would be 
able to see down the avenue, hin answer was; “If there is nothing 
in your read." He was then saked if he would not then be able te 
see the automebile 50 or 100 feet away. This was a eimple question, 
ensily understeed and answered. But the record shows that there 


won & pauece, an uneaiied for interruption by his counsel, a ree 
















= nage -sdaitanadinnaadiagss on Oy i ope why 
| wOY Panel an Meets od tame HE 
eyed sey of fooy Jiaete , 





* ~Sest of awor gelhee 
S wows 28 sane heh he od is 





sr atin n ots ome wits A aniaaky romp seterust aa 
- Pektetele s642 mertorad! doers ab 2 “ om 
d Snes ae YIors, OF awe ta0t Lan kevstg a r 
8s patton ak sitgnegen futubsd a 
ae ofsatado Om Gh eur. Le. dent fog beet ss 
hes aboagode on Rae wrong tess aon we ware, ae 
wrein as svipave en yonod tows beat et 2 ns | 
g | # gabin dtows oF pmbyrieg ww act doe : 8 
a? . (wade fais = 99% Ago oi hodaaba of TL nOR 
adh she 9 pean OS Da 













ey ° aah poze rons stig. RO ayaa m9 fp 
ve oo eee SSE AM cermcomy aie 


oa. 3? 


o4e 


reading of the question, another unnecessary interruption of 
his counsel to «sk him ‘if he knew what it vae,* to which he 
eaid, "So," ond that the question was then read a third time 
when he answered, “You would if you saw beyond the ear.” 

These questions and anewers corry their own comment. 
Plaintiff having admitted that he knew vehicles right be poseing 
on the other track and that he should have taken the precaution 
te leck and see if any were apprenching, can hardly be held te 
have exercised the cere in that respect that was noveseary if 
he did net look from a point where he could see them but took 
his chanee on looking in « diagonal direction along the rounded 
end of the car from which he gould see only about °5 or 38 feet 
down the street. A Cur running i4 miles an hour, the moximum 
speed of the automobile, as cleimed by defendant's witness, would 
have run 20 fect in a aecond, ond if 10 miles en hour, about 15 
feet a second, At sither speed he could not have safely erossed 
in front of if if it wae only a little over 25 feet away. It 
is atrenge if pluintiff stepped “a few seeonds,* as he said, 
et the end of the car he should heave only leeked 25 or 35 feet 
down the atreet. and 4f, an he also tevtified, he looked along 
the edge of the car from where he unquestionably could have seen 
dewn the street several hundred fect and have seen the autemobile, 
he will not be heard to suy thet he so looked and did not see it, 
when, if he had looked he would have seen it, 22 there wes nothing 
to prevent his aeeing it. ‘The iaw om that subject is too well 
settled in this State to need citation of authorities; but see 
Ss Be B Bt. Lb. By. Sow v. De Freitas, 109 Ill. App., 104, 106; 


Ghnesorge v..c. 3. By, Sa-, 177 id., 154, and comes there cited. 
In a signed statement made by plaintiff shortly after 


the accident which wes procured by defendant but intreduced in 
evidence by plaintiff, he said thet he wae about om the west rail 
_@f the northbound track when he was struck, and that he walked 
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around behind the car, and further said "I looked toward the — 
north first as I was eressing and then eouth. The next instant 
I was etruck by « northbound sutemobile.* He seid nothing 
about stepping te look. From these statements it would seem 
that he did not step but continued on, looking firut nerth and 
then to the south but too late to cacape the collision. ‘%e 
think it ia perfectly apperent from plaintiff's ewn testimony 
and admissions thet whether defendont exceeded the epeed Limit 
or not he was guilty of contributory negligence. It ie, there- 
fore, unnecessary to review the evidence of other witnesses 
tending to oorreborate this conclusion. 

that we have said is upon the theory that the street 
ear had atopped, ae testified to by plaintiff ani one of hia 
witnesses, at the time plaintiff had passed behind it and was 
leoking, «s he claims, seuth on Crawford averme. in o written 
statement given to defendant by his seid witness shortly after 
the aceident, which plaintiff aleo intredueced in evidenee, he 
stated that “the ear had ebout come te oa atop when I obecrved 
a man coming from the west wide of the cer; he come from behind 
the car, wae walking toward the east side of the car. ‘hen he 
arrived at a point about the weet rail of the northbound car 
track, he was struck by « northbound automobile.” This states 
ment tends to corroborate the tevtimeny of the conductor and 
motorman of the car to the effect that plaintiff alighted from 
the car as it slowed down ond was still moving and thet a¢ did 
not atep until efter the accident, and then on a “trouble” 
signal which brought it te a step with ite rear end neer the 
middle of Dickens street. If the car kept moving away from 
plaintiff ao he attempted to cross the street then the further 
it got away the better he could see te the south. 

The driver of the auto said that plaintiff walked 
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inte the fender of hia sutemebile end the hind wheel of the 
eute passed over his leg. The testimony of plaintifr's 
witness wen that he dropped the moment he was hit, Hed the 
cer run into him going ever 14 miles an hour, net te say 25, 
the speed testified to by plaintiff's witness, he would not 
have fallen at the plese he was hit but would evidently have 
been thrown some distance, if mot killed. Thess circuestences 
tend to suppert the driver's testimeny that pleintiff was hurry- 
ing and walked into the side of the automobiles, end further 
tend te show that he did not lock to the south in time «es he 
should heve done, ani ee he cleimed he did, to sce whether a 
vehicle wns coming. 

Ye have reed the testimeny with great scare and are 
firwly impressed that the verdict is manifestly against the 
weight of the evidence, and therefore the judgment mvt be 
reversed with a finding of fect thet plaintiff was guilty of 
contributery negligence. Taking thie view of the case other 
assigned errore need not be considered. 

HEVSMSED WITH A FINDING OF FACT. 
Gridley, FP. 7., and Morrill, 3., ceneur,. 
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FInpDInG OF FACT. 


We find thet Albert ©. Gustafson, appellee herein, 
wee not in the exercise of ordinary care for his own safety 
at the time and place of the injury complained ef ond thet 
he was guilty of negligence contributing to the some. 
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BAUD KR. DAVIS, : 2 oR. BE 
administratrix of the eytate of 

Daniel J. Davis, & Ds 
¥ILLIAN €, DAVES a i 
REINHARDT, 


24 Te 628 


BR. SUSTICH MORRILL DELIVSRED GRE OFINIOH GY THE COURT. 


This ie an appeal from o judgment ef the Circuit 
Gourt ef Ceok County diemiasing for Leck of juriedictien « 
certain petition originally filed in the Frobete Court by 
the persons and corporations nomed as appellents. The case 
wee heard in the Circuit Court on appeal from the Prohete 
Court, where the petition “as dieminsed for want of equity. 

The record shown thet Daniel J. Davie died intestate 
January 19, 1912, and left surviving Meud A. Davis, hie widow, 
one of the defendants in the court belew, Jesaics Devise murphy, 
his deughter, and Henjomin ¥. Davis, his son, voth of shom ore 
petitionere, his only heirs at lew next of Kin. "lize A. 
Davis, one of the petitioners, is the diverced wife of eaid 
decedent. The remaining petitioners are crediters of the 
@atate, whose claims wore nliowed by the Probate Court. The 
defendenta Davis and Reinhardt were also ereditors and the 
defendant Vaud R. Davis is the adminietratrix of the estate. 

| November 1, 1927, the petitioners filed their 
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petition in the Probate Court alleging numerous sete of fraud 

and giseenduct on the part of defendants growing out of the 
settlement of the estate. The petition is voluminous, and only 

a brief statement of ita contents will be given. It alleges, 

in substence, thet the petitioner, “liza A. Davis, is the first 
wife of the decedent, from whom ahe obteined « diveree for his 
misconduct, end thet the decree of diveres provided fer certain 
payments to be made to her by her divoresd husband fer the bene- 
fit of their children; thet by an agreement between herself and 
eaid decedent, the latter executed and delivered to her certain 
promiscory notes in lieu of alimony; thet she had previeuskyy 
filed her eleaim in the Probate Court for ssid indebtednens 
amounting to $20,000 and accrued interest; that Gecember 5, 1911, 
her claim wad disallowed by the Probate Court, except for the 

sum of $115.29, by reason of certuin fraudulent acte of the 
defendents, and that by means of certain foloe representstions 
ghe was induced te ascign her claim te the defendant Reinhardt 
fer the sum of $29.80. The petition further alleges that the 
administratrix knew of devedent's repeated promise up te the time 
of his death to pay the claim of the first wife, tut thet the 
attorney of the adminietratrix induced “liza 4. Devis to enter 
inte en agreed stutement of facts omitting any mention of these 
promiser, As # result thereof, at the time the claim wae heard 
in the Probate Court, the defense of the atatute of limitations 
wae successfully interposed and the claim was allowed fer only the 
emall amount above mentioned. Thereafter, when the suid Eliza A. 
Davis was preparing to ask for a rchesring and proposed to produce 
evidence of decedent's promises, the attorney for cdministratrix 
falsely represented to her that the estate was hopelessly insolvent; 
thet the prier decision against her woe 2 finality end could not be 
reopened; thet she was thereby induced to take no further action 
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until she learnedof the fulse ond frasdulent representations made 
to her, which was shertiy prior to filing the present petition. 

It is further sileged tht the twe children of the 
first marringe, who are petitioners, are entitled to approximately 
$25,000 each upon a just and true accounting of the offaire of the 
estate; thet the creditors who,are named as petitioners were 
fraudulentiy induced te aseign their respective claims to the 
éefendant Reinhardt, who ie en agent and confederate of the odmine 
tratrix, for 258 ef their face; thet the funds fer the purchase 
of these claims were supplied by the adminictratrix and thet this 
traffic in claims was conducted from the office ef the stterneys 
ef the administratrix, who falsely and fraudulently represented 
that the eatute was insolvent; thet upen the instance and request 
of the sdministrairix her bond wes reduced by the Prabate Court 
from $50,000 to $500 upen cendition thet the entire assets ef the 
estate be deposited with the Central Truet Company; thet the 
administratrix failed to make sny such depesit for some youre 
thereafter until compeLied to de oo by en order of the court, 
and that the deposit which she then mode did not imolude all of 
the sesete of the estate, which were then in her pesvession and 
control; that the sdministratrix claime to own in her own right 
certain charee of stock and the procesds of the aale of certain 
Peal eetate located in VYisconsin and Yisseuri, «11 of which should 
be included in the inventory of the estate and accounted for by 
the administratrix. It is everred thet a claim wes sillewed against 
the estate on behalf of the adiministratrix for » large amount and 
thet the allowanee of the claim had been promred in the FPrebate 
Court by fraudulent etatements an to the validity of the clsim, 
end the liability of the decedent in recpect therete. 

| The petition alse alleges that the administretrix 
obteined an order of the Probate Court September 12, 1917, to 
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turn over to her on her clain, ao mm individual orediter, 

valuable patent rights and cteck in » certain corparution owned 

by decedemt, which ure alleged to be worth about 880,006. This 
order was obtained upon false representations «a to the value 

of the property, and tht the gourt wae further misled by reason 
of mierepresentations eu to notices of the proeeeding slieged to 
heve been given to parties interested ond consents ead to hove 
been chtained from such persons; thet the dufendent Wilidem ©. 
Dewie ceepercted with the «dministratrix im the perpetration of 

the fread anc shared in the proceeds thereof. “aid Yilliem ¢. 
Davie aftervarde become the purchoser of the oteck in question 

for lees than ite actual value while he was president of the 
enrperation in queation and traueter for all ita stackholdere, 

and wee thoreby precluded from dealing in the steck to his own 
adventage witheut revealing its true value, which he foiled te 

@o. Consequentiy the weld Yiliijeam CC. Davie ie not an innocent 
purchaser and helder of the atock but should be compelled te 
@urrender the same ee @ part of the property of the eatate. The 
petition prays for the removal of the adminictratrix, the dise 
@liowanes of her claim os crediter, the correction of hor inventory 
ond secounts, the allownnue of the claim of the petitioner Siisa 
A» Davie; that the purchase by the eiministratrix through her 
agent Reinhardt of claime «t 259 of their fece value be held to 

ve partial payments to the respective ereditere and that the balence 
be paid te them; siso for a restitution of the assets of the estate 
by the administratrix and Yilidem ©. Oavia; for payment te the 
heirs of their distrimtive sheree in the estate, and for alter- 
mative and genernl relict. This brief summary of the contents of 
the petition shows that it contained charges of numerous froudulent 
proceedings in connection with the edminietration of decedent's 
aatate. 
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The defendente Reinhardt end Devise have filed no 
Plendings. Separate demurrera were filed by Mend #. Davis oe 
adminiatratrix and individuslly, slleging a misjeinder of the 
parties compleinant end defendant, inconsistent and conflicting 
Ginims, lack of jurisdiction in the Probete Court, irrelevancy 
and multifarioueness. These demurrere necegserily edmit all 
allegations of the petition, which are well plesded. he potition 
was Gimaiesed in the Probate Court for want ef equity and in the 
Circuit Court for want of jurisdiction. Yo evidence was heard 
either in the Probate or Cirmit Courts. It seems to have been 
the opinion ef the triel fudge in the Circuit Court that the 
petitioners should have proseadud by a bill in chancery and thet 
the Prebate Court was without Jurdadiction to determine the 
qacetions raised by the petition. 

Similar questions were involved in the cone of Shepard 
Vv. Speer, 42 Ili, Ape, 1A. Im that cuee the appellant had filed 
his bill in cheneery as administrater, slleging muserous «cts 
connected with the settlement of am astate in the County Court of 
Cook County, Illinois. The questions invelved in that cose were 
numerdus and some of them were of a similar general character to 
these in the case at ber, The court held that allegations ef 
this charseter 444 net ereste any seperate and divtinet foundation 
for ¢qaitable jurisdiction. A demurrer eae filed upon the ground 
thet the b4l1 did net set forth ony facts requiring the aid of a 
court of eqaity and thet the Prebate Court hed full pewer and juris- 
diction in the settlement af the «eetate to grent 511 the relief te 
aii the parties, te whieh they were entitled in lew or in equity. 
the suthorities upon the eubject wore fully reviewed and it was 
held thet the Probate Court hed full and «desuate power ta collcet 
the ansete of the estate, adjudicate claims, compel restitution and 
direet distribution, and that there wns no occasion te deprive 
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the Frebate Court of ite power and Jurisdiction ever the eatate. 
This decision was effirmed by the Gugreme Court in Shepard vy. 
Speer, 140 1Al., 253, and ft woe there held thet the fect that 
the matters alleged in the bill were such as are usually 
cognizable in a ceurt ef equity cece not affect the qestion 
of jurisdiction. The Probate Court is net confined to the exercise 
of iegal powers, but may also excreise eeuiteble powers in the 
edjudiountion of a1] matters pertaining te the settlement of the 
estates. it ig woll settled that « eourt ef chencery will not, 
except in «xtraoriinsry cases, supersede the Probate Court in 
edminiatering an extate. Hording v. Shepard, 107 Ill., 264, 
and goses cited. 

It io urged by appellees, smong other things, that the 
Probate Court had noe sutherity to vacate its Judgment aliewing « 
Claim efter the term «t which the judgment was entered, except 
upon the aliegation of facts thet would reve a court of emity 
te entertain Jurisdiction and vet cside a judgment.  dmitting 
this to be trac, the Probate Court is net prevented, in view of 
the sliegutions of the petition, from taking cogniasnee of the 
@ispated claims invelyed herein. In « similer ease it wan held 
thet the County Court is a court ef gencral and unlimited jurise 
Giction in matters of administration ond thet in the settlement 
of the extates of decessed persone it exercises an equitable 
serisdiction adapted te dts orgunisation and mode of proceeding. 
it may, at a subsequent term, set aside ite own order allowing 
® Ginim. Sehhink v. Moxtom, 153 121., 447. While it is true 
that in many oeses « ssurt of changery in the exereiee of ite 
General jurindiction may take upon iteclf the «dminietration of 
ah estate, yet it hae slwaya been held thet it will net a0 act 
exeept in oxtreerdinary cases. litrmies v. Phillips, 189 121. 
3, 
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fo ouch extraordinary circumstances are shown by 
the present petition ae would justify a court of chancery in 
superseding the Probate Court of Cook County in the administration 
of the estate. The appeal from the Probate Court to the Cirowit 
Court transferred full jurisdiction of the subject-matter and 
the persons to the Circuit Court, and we are ef the opinion that 
the Cirait Court should have heerd and decided the esse upen ita 
merits. The administratrix woe appointed by the Prebate Court 
and can be removed by thet court. The Probate Court ellewed her 
Cleim ond has power to vacete the order of nliowanee. ‘The Probate 
Court recagnised the defendont Reinhardt as a gureheser of certain 
Claims and hae power te xseertein the real nature of the trans. 
actions and moke such adjustments, as equity may reqire. The 
defendant Davis, according to the allegations of the petition, 
froudulently acquired certain asseta of the estute under orders 
of the Probate Court. Te cannot held that it is beyond the pewer 
of that sourt to compel ea return of these assets. while it is 
true that the petition deale with a number of claims ond with a 
considerable variety of fucte end circumstanees connects4d with 
the sdministration of the estute, there is no veasan for holding 
that any separate and divtinet foundation fer equitable jurise 
diction is created. 

fhe judgment of the Cirmit Court is reversed and 
the case remanded. 

REVERGIY AWD RRMANDED. 

Gridley, F. J. and Barnes, J., concur. 
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APPEAL FROM 
SUPERIOA Cobar, 
COOK COUNTY. 

1994.4. 629 
MK. JUSTICK MORRILL DXLIVENED THR OPINION OF THE CONT, 

Appellees filed their bill of complaint in the 
Superior Court of Cook County duly &, 191°, to establish and 
foreclose « vendor's Lien upon sertuin reel eetete formerly 
owned by them and thich they hed ecid to appeliants, whe 
were defendants in the court below. 


The bill alleged that 
Getober 22, 1918, semplainante seld and conveyet waid real 


estate to the dufentantea for the gum af 914,400; that upon 


the consummation ef the sale defendania peid te them #5, NN), 


leaving « bolanoe due of £5,100, which has never been peid and 
for whieh they received ne security, and thet by reason thereof? 
complainants ere entitled to « lien upan the said premises fer 
the bDelance of the purchase moncy ee due. 


The anewer admitted 
the sele of the real eetate by the complainants to defendants 
and the payment by defendents of the eum of %@,200 on aocount 


of the purchare priae thereef, bat epocificeliay denied all 
ether sliegotions of the bill, 
master in chancery. 


The ence wae referred to a 
after seme cvidence had been teken under 
the erder of reference an anended bili wee filed br leave of 


eourt without prejudice te the proceedings before the master. 


The emended bili of complaint alieges that October 
22, 1918, complainants feintiy owned and were in posvession of 


* 


gertain reel eetate ond thet they were alee the owners of a 
ead real estate; that on said date they sold the real estate 


stock of groceries and fixtures lecated in the building upon 
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to defendants for the gum of $11,000 and the busines» conducted 
thereon for the sum of 02,400, beth of which were cenveyed ta 
defendants ag joint tenants, and thet the deed ef conreyanee 
ef seid renl estate wee duly recorded in the office of the 
Recorder of Reeds of Conk County; that said reel evteate was sube 
Jeet to a mortgage of $6,000, which defondents acwamed and agreed 
to pay no wo further consideration for aaid conveyance. 

fhe snended bill further slieges that Octeber 29, 1915, 
defendants were the joint owners of certain improved real estate 
in Chieage, wnich complainants purchemed from them for the sum 
of $8,300, and «a a further considerstion for the canreyance 
thereof apmimed a mortgage upon said real estate for the oum of 
$2,700, and thet said leat mentioned real eotate was conveyed to 
complainants by defendante by warranty dewd; thet prier te the 
conveyanoe by defandanta of wold laet mentioned renl estate, on 
or about Ceteber 1, 1915, dafendonts represented to complsinants 
thet in erder te close the traneectiions contemplated betwen 
them and to enable the defendants ta deliver title te the real 
estate which they proposed to convey to complainants, it wae 
necessary for them to ebtiain the eum of 9600, which ameunt come 
pPlainents loaned end advanged te defendents on thet date; that 
the balance of the purchave price agreed to be paid for the 
premises conveyed by complainents amounting to 5,100, and the 
said sum of $800 advaneed by complieinants to defendeante, waking 
@ total cum of $8,900, are still due from defendonts to com> 
plainents; that no part ef the some hos been paid and no security 
given therefor. The amended bi11 prayed for am socounting between 
the perties and that defendants be dcoreed te pay to complainants 
whatever wam should be found to be due to them; thet in dofeult 
of uch payment the promives firet above described should be sold 
subject to the said mortgage of 46,000 upon the premises and that 
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in case of much sale and failure to redeem therefrom, («fendants 
and all other persone cleiming threugh er under them after the 
commencement of the suit be forever barred and foreclesed of «all 
right in the premises. 

The anewer to the amended bill admits the sale by 
complainants to defendants of the gaid real estate and steck in 
trade for the aggzrecate eum of $15,400 and the conveyance of 
enid property toe defendants, and thet the seid real estate wae 
encumbered to the amount of 16,000, which indebtedness defend- 
antes aecumed; also that defendanta were the owners of certain 
real extate in Chicago whieh they sold to compleinants in cane 
gidéeration of the sum of 36,500 and the assumption of a mortgage 
upen eaid premises amounting to $2,700; alse the receipt sof %860 
in cash from complainants but denies that it wae sdvanced to 
@efendants ez slleged in the emended bili. The anewer denies 
that there is anything due from defendants te complainents and 
says that September 24, i915, the parties entered inte an 
agreement of that date for the exchange ef the tee pareele of 
real extate above mentioned; shat ssid agreement was reduced te 
writing and signed by the parties and « copy thereof is attached 
te the anawer as on exhibit, and defendants offered te produce 
the originai thereof upon the triel of the cuse. 

The contract, a copy of which io attached to the 
anewer, describes the property formerly owned by the complain- 
ents as number $460 “ert Teenty-third street, Morton Perk, 
Tllimeis, and the property owned by defondents ss number 2455 
South Gt. Louie aveme, Ghicege, and provides for the sale of 
the first named property by complainants to defendants fer the 
eum of $15,400, including the stock in trade ond fixtures of 
the store, and the eum of $800 in cash in considerstion of the 









atnabnokel ,xertexeds ao@bet ad» 
ete setts warts soba ‘0 agsondd amtsdhoxe: ne 
kiko YW bavekoeret Age Sorted omrene’ to at 4 













we. ofan od? “tieba ee ne ei 
tit tet bets obadee ase dee mals ae iain | 
& to opnaysrnos Hus bane O09, 500 De ee etary 
in otatne Law biow nike see been juithaberelta ad eanean’ 
eee ee ee 
. Desai ‘Ts etepes ots aioe “eaeeere AD | daa cots or 











oa or ve Kallieiee ond conte vibes te: watwoue: unek 
é 02 beonevta saw ot date wehnod gant. - 
Reto coenme wt 4 LLee Dinrensey id ab atta ao 0 
fry ntawatotaems a¢ winabseted oo'x? wi | 


de 


gonveyence by defendants te complninente of the premises on 
South St. Louie avenue, for the sum of $8,500, aoubject to o 
mortgage of $2700, It contains no previeions whatever relating 
to the gayment of the difference in the value of the respective 
equities in the two percele of real estete. Thhe agreement er 
a copy therest ese afterwards offered in evidence by defendanta. 
Mter the maxster's report hed been filed in court, there wer a 
further reference of the euse to the some macter, with inetructions 
te report cs to whether or not this egreement bore the canvine 
signature of the parties. Furenent to this erder the master ree 
perted that the inetrument in question 4id not beer the genuine 
gignatures ef the gerties. Theresfter the court entered « final 
deeree in faver of complainants the provicions of which #111 be 
noted later. 

The master’s report, pursuant te the original order of 
reference, was filed Dasenber 13, 1939. It reviews the plecdings, 
the mbsieance of whieh haa already bean stated. The master found 
thet the teatimony effured by the respective porties was sherply 
conflicting and wholly irreconcilable, bat thot certain facts were 
shown about whieh there wes no dispute; shat at the time of the 
transection Fronk Zikea, one of the complainanta, wee «a wholly 
illiterate person of low mentality end without ability te underatand 
Wisinens matters; that hia wife, Murie fikes, was 2 woman of 
intelligence but without business experience and that she hed, at 
the time in question, recently recovered from a very torious 
operation as a result ef which she wee in » wea’ened mental and 
physical condition; thet beth of the iofendants were persons of 
intelligence and namewhat experienced in resi estate transactions; 
that complaimante were anxious to sell their property on account 
of ‘the sendition of health of avid Marie Zikes; that negotictiens 
between the parties feliorsd and an agreement van finally made upen 













fe a8 pr tylie: S08 Yaa 168th: Aamo 
ogstioses Tevet acte nah twos ee. aabosiay 9% 80 . me 1" 
svidesque: at7 % antoy ott wa worry TED, oie. 8 ide ie 





—_ 
Ae 

Oe ble 5) 

4 . a 


+ a oe 
ark 


Bie 20 Sfismastgc abet .eteten tary Up adwonwe: ot tant | oe) 
. sBeastostes YF aetohive at beco tte sirewwee ta ape, Sowmada 
= & Raw oped «dame nk bes? owt: aoa iii 


ig | te tobe Lomigise oc! be qromweceny PEGE. nian ‘ 
7 stamkbs ig wd? avetess SE ROIS Os aedman eG BOER man 
hem? sadeia CHT .hndete annd ehanedn met Make Rom 
af , viguile eee selivag erase opens eat “e henetite. 
SRN apron tat: at setdahineninatitl f 






; wae & a6%. ipiliateiaiiliedl wee ro BAe. pene me 

| Busta oe 4 Yhhide, duoddaw bam UiLaanon wok om 
Re nr ao Rie ARE obtal a eRkee oe dye, * 
0 Ris aha oth tote hem opnelbryexo npenhmad, snomtese | 
me - euptea rey & wo’: Sila iid aaah, 






obe 


the mubject tut that the testimony se to the terms of this 
agreement is conflicting. It wae contended by complainanta 

thet they 2014 their property, including renl estate and grocery 
msiness, for $13,400, subject to s mortgage upon the reel estate 
of 86,000, to be assumed by defendants; that the purchase price 
af the real estate waw $11,000 and of the grocery businese $2400, 
and that complainants were to receive the property of defendants 
et » voluation of $8506, aesuming an encumbrance thereon of $2700. 
It is centendied by defendants thet the exchange of the two equities 
wee to be equal exeept that complainants were to pay defendents in 
addition, the sum of $600. ‘the master further reported that the 
contract effered in evidences, which was attached to the onewer of 
the defendants and purported tu be the agreement between the par« 
ties, wae not in fuct their agreement; that on eceount of the 
physical condition of the complainant Warie Sikes an sdvantage 
wes taken of her by the defendant Alois Benes, snd thet she was 
induced by kim and the real eatate man, who wee called upen te 
prepare the necesenry documents, to sign sgreementa other than 
those represented by the previove underctaniings and sgreements 
between the parties, The master found thet the setual transaction 
dvetween the parties was substantially o6 set forth in the smended 
bill of complaint end that there was a balance due to complainants 
upon the purchase price und loan af $5900, which wes wholly unpaid 
end for which no security had been given. The repart recommended 
thet a decree be entered in secordance with the reconmendntionea of 
the report end with the prayer of the amended bill of complaint. 
Objections were filed to thie report, which by stipulation of the 
parties ateod ax exceptions, and ofter a full hearing thereon and 
the report under the additional @rder of reference, which has 
glreandy been mentioned, the court entered a final decree from which 
thie appeal has been proescuted. 

| fhe decree finds that complainante were the owners of 
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the property in Morton York deucribed in the bill of complaint, 
together with the improvements thereon «nd the stock in trede 
and merchandise leceated in the bailding; that the purperted 
agreement offered in evidence before the meoter in chancery was 
not the contract signed by the parties September 26, 1918, and 
does wot bear the genuine signatures of any ef the parties theres 
te; that October 22, 1910, complainani« seid seid real eatate te 
defendanta for $12,000, and alee on thet date weld their mser- 
chandiee and stock in trade for the eum of 04400; that the real 
estate was subject to a mortgage of 36,000, payment of which wae 
aeoumed by defendantea; thet defendants Ceteber 22, 1915, seid 
and conveyed te comploinonte the real estate hereinbefore mene 
tioned located on South Gt. Louis aveme for the sum af 98500, 
subject to a mortgage of $2700, the payment of whith wes aseumed 
by Gompisinents; that complainants adwanced to defendants the 
mam of $000, a8 alleged in the mmended 6111 of complaint, and that 
there was due to complainants upon the transaction the sum of 
$8960, The decree approved the several reports of the master in 
chancery and found that complainants bed a lien upen the property 
formerly owned by them, which they had #014 to defendants, for the 
mam of 25900, which amount defendants sere ardered te pay to 
compleinants with interest ai flve per cemt from the date ef the 
entry of the deeree, within thirty éays from that date, and in the 
event thet esid defendants fudled te pay the eaid wam of money to 
complainants the master in chancery should seli the property 
wubject to the ssid encumbrance of 36,000. The deeree prescribed 
the sanner and place of belding the «alo and tae terms thereof 
in confornity with the usual provieions of a foreclosure decrete 
We have corefuliy reviewed the plesdings in the cane 
and the evidence taken befere the master and are unable to reach 
any conclusion different from those whieh are embodied in the 
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monster's rapert and in the finel dearee on sbowe set ferth. 
The Lew is well settled thet the findings ef = master in 
thaneery vhich have been confirmed by the cheneoller will net 
bo oet oxide unless cleeriy ant menifestly seainet the eight 
of evidence. Bmath v. Slevater Company, 278 TAL., 38%; 
Edexpep v. Klekeep, 278 Y22., 102; Tveloar v. Memilton, 228 
TLi., 107; Day v. Sright, 238 Tll., 292. It de terme that the 
evidence uyon mony of the questiane involved in the ecse -is 
aonflieting, tut upen the whole oe are of the eninion thot the 
undinputed foets, which were established, ere sufficient to 
sustain the dseree of the Superior Court. 

Tha deerer of the Suveriar Court ie affirmed. 

APYIRNED, 


Gridley, ¥. J., and Nearness, J., concur. 
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APPEAL PROB 
MUNICIPAL COURY 
! OF CAICAGO. 


9241.4. 629 
BA. TWOTICS MOREL. DeLIVENED THK OFINION GF THE COURT. 


This is an appenl from a judgeent ef the Kuniecipal 
Court of Chicago in an action of fercible detainer which was 
gommenced Hovember 6, 1926, by « compinint alleging that 
aprelient, whe wan defendant in the court below, unlawfully 
withheld from plaintif? the posseasien of apartment number 2 
on the seeond fleor of the building at 6427 Kenwood averme, 
Chicage. There is no cleim for the recovery of the rent. He 
other pleading ens filed by either party. The case woos heard 
vefore the ceurt without « jury, resulting in « finding and 
judgment in favor of plaintiff. 

The leave of the premises :n cuection, which was 
offered in evidence, provides, in substance, that ite tera 
shall commenee on July 1, 1919, and terminate on October 51, 
2920, provided the lessee civew the lesser « sixty day netice 
of hie intention to terminate upon the date specified for ita 
expiration. In cease of feilure to give seach netice it was 
provided thet the lease should contime from year te year until 
terminated by like notice in some enauing year. It sine 
provided that the lesser should have the power to terminate 
the lease wpon « "Like notice” te the leesee by mailing seid 
notice te the above mentioned premises addressed te the lessee. 
The lesver, on imgast 4, 1920, served a notice to the lessee 
in due form of hin intention to terminate the lease on Detober 
31, 1920, the date when the term expired. This netice was served 
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upon the lessee by a delivery thereat to the wife of the lessee, 
who was in cherge of the premises at the time, 

ts is contended by appellant that the uetiece wes ine 
eufficient to terminate the leaue for the reavom thet i4 was not 
sent by mail in accordance with the privilege secorted by the 
lease to the lessor of serving his notiee in thet manner. We 
cannot agree with this contention. The surpowe of the provision 
in the lenwe providing fer the giving of a notice to end the 
relstionship of landlord and tenement at the expiration of the term 
was fulfilled more effectusliy by the delivery of the notice in 
mestion te ire. Mildreth then would heave been the cane if it bed 
been mailed. it wes e *like motice* to thet required ta be given 
by the lessee in Such Gave. i% wes the intent of the parties in 
entering into these relations that the lesse should not be tere 
minated upon the expiration ef the term apecified, except upon a 
eufficient notice from the party electing to eo terminate. The 
wife mist be regarded ws the husbend'a agent in matters of thie 
kind, eapecielly when she waw in sole charge of the demiaed 
premises, which were the family dowieile, he wee liable for 
the rent ond interested in the oubject-matter of the mit. The 
husband did not deny the ageney of his wife in the matter. hen 
& party oo conducts himself oe te lead others reevonably to bee 
Lieve that a veruon is hia agent, such party will net be pore 
mitted ta deny a relationship the existence of whieh he has ine 
duced others to believe. Union investment 
Til. App., 685. Ye are of the opinion that the notice served upon 
the lesvee's agent an abews indlented was sufficient te terminate 
the loave, 

The judgment of the Municipe, Court de «ffirmed. 

APYIREZD. 


Agg'n. w+. Geer, 64 








Gridley, P. 7., and Bornes, 7., concur. 
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APPEAL FROW 
CIRCUIT cover, 
COOK COUNTY. 


oy 9241.4. 529 


Ma. Warice WORAILL DELIVGARD THE OFTMIOH OF THE covr?. 





This is an sppeai on behalf of the defendant in 
‘the court below from a judgment of the Cirmit Court of 
Cook County againet it and in fever of the appellees, who 
wes plaintiff, for the sum of $1500 fer personal injuries 
sustained by plaintiff in an ceeident thet ecourred in the 
City of Chiesge October 4, 1914. 

The evidence shows that October 4, 1915, a servant 
and empleye of defendunt was driving a delivery truck in a 
mortherly direction on “#odlaw avenge in the City ef Chiengo. 
When he wae proceeding alen¢ thot etrest two machines traveling 
in o southeriy direction appreached the truck. These m= chines 
were abrenst of ench other und one of them attempted te pass 
the other ona in #0 doing turned in an cesterly divestion, se 
thet the driver of appellant's truck wae compelied te turns 
towards the eaut ourb in order to avoid collision. At the 
time of the sccident sppellee wae employed by the pest office 
depertmont os 6 special delivery messenger. He was riding on 
a bicycle in a northerly direction en Yoodlewn avemue close 
to the east curb when appellant's truck turned in an easterly 
@irestion and coliided violently with the bicysle. Appellee 
was throws therefrom and received the injuries specified in 
the declaration. It is cisimed on behalf of appellant thet 
Ate driver did not aee the bicycle in time te ensbie him te 
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stop so as te avoid the collision and thet his view of the 
baeyele and its rider was obetructed by the approsching auto- 
mobiles sbove mentioned, This contention is net sustained by 
the evidence. The driver testified that he sew plaintiff riding 
on his bicyele when the latter wee ten fect away from him and 
that he stopped hie truck within three feet from the point eof 
the cellisicn. It is possible thet the driver's attention may 
have been distrected by the oporenching automobiles, but it is 
Gifficult to see how they could have come between him and plaine 
tiff se as to obstruct hie view of the latter. Ye are of the 
Opinion thet the evidence justified the verdict of the jury 
finding thet the sccident was due to the negligence of appellant. 

tt is aleo urged os a ground for reversing the judgment 
that the verdict wos excessive, it being contended that «ppellec's 
injuries were slight and that his recovery was complete within a 
ehort time after the accident. The evidence shows that at the 
time of the accident plaintiff wes eurning 925 per week as 6 
special delivery messenger tut that since the accident he hos been 
umable to pursue ateadily either that employment or any other, se 
that during o period of about ten yeurs intervening between the 
aecideint and the triel ef the case he earned about $1100. The 
jury were justified in basing their verdict upon this evidences, 
which was undisputed. ‘They doubtless fixed the amount of their 
verdict upon the theory of compensating plaintiff for his loss of 
@arninge during the period mentioned. Under these circumsetanees 
we cennot esy thet the verdict woe se grosaly excescive as te 
indicate by its amount thet it could have been reached only through 
Ppausion or prejudice on the part of the jury, #06 o2 te justify a 
remittitur on that secount. 

The judgment of the Cireuit Court ie effirmed. 

APYTHMED» 

Gridley, FP. J., and Barnes, J., concure 
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Sudgment wes recovered by plaintiff, whe is appellee 
here, in the Municipal Court of Chicage fer the sum of $651.67 


APPEAL FRO 
MUNICIPAL COURT 
OF CHICAGO. 
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and coate of suit, from which defendent has appealed. The 
attion was brought upon defendant's promissery note, payable 
te pleintif?, dated June 9, 1920, for the mam of $540.87, due 
on or before September 1, 1920, with interest «at six per cent 
per annum. Three affidavits of merite were filed, #11 of 
which were stricken fren the filee by order ef court. pon 
the ‘entry of the order striking the lest offidevit of merits, 
no leave te file an amended effideavit wos asked and nene given 
or refused. Thereupon the court asseased the damages and 
entered judgment. 

It is contended by appellant that the trial court 
erreé im striking from the files each of the affidavits in 
question. iio consideration need be given to the first two 
affidavits. The motion to strike in each ease won equivalent 
to a demurrer to the pleading. Chicace Aye. So. v. Borris, 
203 Ill. App.. 449; Bradford v. U. 3. E- & A So-, 198 Ad., 
505. When defendent filed an amended affidavit of merits he 
waived the right to assign error uper the order striking the 
fomer affidavit. f. & A. is He So. vo Clausen, 173 Iki, 
100, Therefore it is obvious that the first two affidavits 
of merits are not before the court for consideration. 
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We have examined the third end last emended affidavit 
of merite and are of the opinion that the court committed no 
error in striking the game from the files. It dees not state 
a defense to the action. 1% attempts to wary by parel the 
termes of o promisvery note. The question of whether or not a 
contemporaneous oral agreement can be regarded as altering or 
ehenging the terns of o nate hae been pasved upon frequently 
by the Supreme Court of this etate, which hes held uniformly 
that evidence of that cherncter in not admissible. Mumford v. 
Eolman, 157 111., 256; eore v. Prumsing, 165 id., 419, 

Wpon careful consideration of the last wnended affidevit ef 
merite, we are of the opinion thet, admitting its eteatements 
to be true, it failed te sliege a velid agreement that the 
note should not be paid. | 
The judgment of the Punicipal Court is sffirmed. 
AFVIAMED. 


Gridley, *. 7., and Barnes, J., concur. 
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HEURY J, AURE 


This is ean append from a judgment of the Municipal 
Court of Chiearo for $36.41 in faver of pleintiff, whe is 
appellee here. The statement of claim alleges that there is 
due from defendant the sum of $36.41, being the belenee due 
om # contract for a set of Winston's wrerclepedisa emounting 
to $34 and interest thereon asounting to $°.41. The case 
wae tried before the court without « jury. Mo brief ie Tiled 
on tehalf of appellee. 

The evidence shows that in Mey, 1015, an agent of 
plaintiff ealled upon defendent end solicited the purchase 
by the latter of Punk & Yagnelin’ “History of the Yorid's 
War." efendant signed an agreement to purchase thie work 
for the eum of 88. Before the books were delivered, the eames 
agent called upen defendant and atated that he required a 
duplicate copy of the contract which defendant had cigned and 
gubmitted a printed paper, which he stated wae a blenk form 
of that contract. He sacked defendant to sign the some, which 
the latter did without reading the document but relying wholly 
upon the agent's statement. The agent went away, teKing the 
peper with him, and later a prckege of becks was received by 
defendant, which he did not then open, assuming thet they were 
the books ordered. He then sont his check to Punk & Gagnalls 
for $8 in payment for the "History ef the World's War." Ten 
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days later another set of books were received by defendant. 
Upen opening the package he found that it centained a ecrtain 
leose leaf ensyclopedia purporting te come from plaintiff’. 
Defendant then went to plaintiff's office ond teld the menager 
that he 444 not order the encyslopedis end 2i4d not want the 
books. The manager than showed the defendant what purgerted 
to be the copy of a contract. Sefendant then teld the manager 
that plaintiff's agent had represented that the deoeumont se 
shown him wee merely a duplicate af defendant's cantract for 
the “iiietery of the world’s YWar.* Defendant reqieated an 
interview with the agent so that the diepute might be settled. 
The manager told defendant thet he eonld net see the agent; 
thet the agent was in Californin, the length of his stay there 
Was uneertein, the agent wes not “hen working for the company 
and thet the maneger did net care te commeunionte with hin. 
The manager refused to take beak the enoyelopedia which was 
tendered to him. There was also some correspondences between 
the parties offered in evidence indicating thet the enly cute 
jeet of their contractusi relations wan the *iistory of the 
World's War" above mentioned. Thic evidence in undisputed. 

®e are of the opinion thet there was no contract 
between the parties relating te the leces lesf enoyclopedia 
and that defendant was induced by « fraudulent trick te execute 
en inatrument which he had no intention of signing. Uncer 
these eircunetencee « judgment in faver of plaintiff was 
unwarranted. 

The judgment of the Municipal Court is reversed 
with a finding of fact. 

REVERSED FITH FINDING OF Fact. 

Gridiey, P. J., and Bornes, J., concur, 
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FINDING OF PACT. 


We find as en ultimate fact in this case that 
there was no contract for the osle by plisimtiff er the 
purchace by defendant of the books deserited im plein 
tiff's statement of claim. 
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im @ BLA of complaint filet io ime Cireuit court of 
Cook County the Otdeage TAtle & Trust Commauy, adminietrater with 
the will ammenxed of the estate of Jowephine ©. Kall, dessanad, as 
complainant, alleged that deceased ducing her Lifetiue was perunmee 
#8 of and ewned bonds of u value of more than $60,000) that sauté 
bonds efter the death of eald Jowechine C, Kaki were in the hare 
Of defendant, whe claimed to bo the omer thereof as the remult of 
* eb2t inter yivog from decedent. The bi21 prayed for discovery, 
ee a@ecunting, that the bende be dworded the property of the estate 
aud that defendant be required to deliver thes to the adelnietrater. 

The BILL wherged that the defendant, Jone J. Yoley, 
was deceased's nephew, and fer the greater part of the tine during 
the last years of ber Lite had acted oa her agent und oonfidant; 
that he had attonded to her business affedve omit had the austedy 

The evicdenes im the enee is volumineus. Stated briefly 
it shows that deseneed wae sarriad te Frederick Kahl, her second 
bashand, of Detroit, Merigan, in 111; that prier to ant after 
the ourriage they were Jointly interested fe © namfeoturing vumi« 
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nese in that sity, Bo ohildren wore berm of this marriage ner of 
the marriage between decedent and her first husband, Jouspkine C, 
Kehh dled in Ghiesge on February 26, 1014, leaving @ will by whieh 
she bequeathed te her imeband G10G, At and prier te her death ohe 
owned @ considersble estate. Tt wos stated in oral argent that 
@eoeaed andi her husband bad teen estranged frou « ehort time after 
thebe marriage wotil the time of irs, Eshi's death, At 21 events 
the evidenee tends te show that widle she resided in Detroit, 
Michigan, at the tine of her secon! warriage, a short time thers. 
efter she teck up her residence in Chicage, ami that «mart during 
Visite: wade by her to Detroit in connection with the business in 
whisk she wae iaterected, che bad reeided in Chieage we te the time 

‘The evidense shows that eho bed brought wy Jobu J, 
Voley, her nephew, from bie childboed a4 that she regarded in as 
& mowber of her fasily, At the time of her death degoused was the 
quner of twenty shaves of eteck of the Frederick Kahl Iron Youndry 
Gexpany located at Detroit; that on August $, 1916, whe reeelved ae 
dividents on the steak $4,70.50. Prior to the latter date ducesaet 
amd appellee jointly occupied a bea in the eafety deposit vaulte ef 
the Tixet Trust end Gavings Hank, oni later they jointly used a bex 
im the Eiberuien Banking Geapany's vaulte, whiah «ae hired some time 
im the year 1926, Appellees transacted on bebelf of desensed much 
af her business fer sbout three yeare rier te her death, 

wo principal questions were gubedtted to the trial 
aourt whieh tried the case withest a Jury, The first wae ehether 
liberty bonds worth $4,600 at the tine of her death were deceased's 
property or that of appellee; ami, oxeond, whether $45,000 par value 
ef inftustrial bends, which it fe cumeeded wae oraed by deesaned 
until gone tine in the year W016, was the property eof deceased at the 


time of her death, With reference to the Liberty bonds the uncone 
a. 
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tradicted evidence shows that thay were purchased by apycllee from 
the Atbernian Bank by making an indtial enel payment thorefer of 
$509 and by the axeostion by appellee of prewlasexy notes, and that 
these notes were subsequently paid Gy appellee ami the bende delive 
ered to dim out of soney recolved by decedent ag dividends ween etook 
ewnes by ber in the Detroit corporation, which money the evidence 
eheve was given appolies by decedent ot the tine the payments 

As to the $43,000 industrial tends ayvelles's position 
is thet about sixteen or sighteoen montha pricr te the death of do« 
ee@ent she had deuterained te give him these bemie, which were then 
@epoenited in the safety box in the Mibernian Yank vault Jointly 
weed by appellee ond dseedent; that with that ond in view decedant 
aed appellee went te the Hibernian Rank and coneulted o Sr. Mtr 
gerald, snusger of ite bond departecnt, M7. Atagerald testified 
that at thie time desedent infoweed hin that whe desired te give 
the bonds te appellee and thet che eeked to be adviesd as te hew to 
ageemplich this; that he, witeens, told her he presumed she euuld 
wake the gift by will, but before doing we be would eonmdt the 
bank's loewyer, that subsequently decedent retumed te the bank and 
Pequented witeces te bring her te the Lewyer; tat he ¢i4 ao ont thet 
he, witnece, decedent, appellee ani hie wife were present at an in 
terview, during the qourwe of which tr. Nehamt, the bank's attorney, 
infomeed deceiont that if she left the bonds to her nephew by will 
hey husband would heve a dower right in then in ease be desired ta 
axerciee his right, und decedent wae asked by the Lawyer if thai was 
her intention, te which she replied, "No, the bonda are to be given 
to my meghew;* that the Lawyer then said, “Under these cirwanstances 
‘you oust make @ gift of them during your Lifetime;” that the Lower 
again sald te desedent, “If you lomve these bonis ty wl te your 
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nephew, your husband would be wide te exereloe bide right te elatm 
hehe dower interest," ani that he dn reply stated that che 444 mot 
wish her husband to have « dower interest, but wanted the bunds te 
ge to her naphew; that at thie time deeedent apoke deliberately ana 
wigviy; that the lewyar then said, “If Jekm after being oede thin 
gift wae KALLed by @ etrewi car, he would be recognived ae the owner 
ef theee bonds,” to whieh deweneed reolied, *Yhat ia what I want 
dogey* Unet deceased, apeelies aut hiv wife than “went down statve;” 
that within an hour thereafter they returned cad speellee waid to 
witness in the presence of deeeawn? that bie wnt bed given tus the 
benée; that witness was wuable to reoall vhat, if anything, decadent 
waid te thhe, although the persons presant chatted together for ton 
or fifteen wimates, Witnens when creaaed an te whether decedent at 
the tine appellee made the statement bad wede ay movement of hex 
bande, head or body, replied, "I own't loagios things, ‘he moet 
aioe, thing im the works for me to ear would bo to aay tbat whe 
bowed ber bend.” Afterwarda, however, the wlineer reterned te the 
sient sed stated that whom appellee made the etutement that decmaund 
had given bin the bemte, “che kept bowing her bond,” and he iu ivated 
gourt when be had wade the statement Last above qasted, This wite 
meen wlee teetified with reletion iv the Mberty bende warehesed 
trem the beak by appelice thet the belunee due thereon wan gald out 
of m G12,006 dreft payable to decenmed which had been sent te the 
venk from Detrolt; that by @lrection of deeeaned $9000 of the smount 
of the Graft woe given tx payment of appolics's neteu and the balonoe 
due on the draft wan paid to ayptlies in cath, hie eltaese alee 
tomtifled that deconset was of sound sind at the tine of the trans 
witLens aeout waleh he towt fled, wi that she sppeared to be # 
healthy wouany thet he, witness, thought the converxations related 
by him took plage just before December 1, 1916; that the converses 
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6 
tiow hed with deceased sonceraing the $6,600 Liberty bends cecurred 


about Septexber Sth or 6th, 1927. 

Other evidence tende to abow that ayeellee, after the 
transactions veferred te, esllesied interest eougena ox the bonis. 
Ab the time appellee surchased the Liberty bends certain of the 
industrial bonds were Gapcatted by him with the bank as es latersl 
to seeureithe payment of the notes, 

There is some evidenee in the reeord ehich was adaitted 
for the surpoue of contradicting ctatenents ude by MM tegerald; 
this refers in the wain to a conversation bad by his with a irs 
Gardner, & resreeuntative of camlainent. It ig sald that Gariner*s 
leged gift, se are not ready te scecde te this. Mr. Sardncrte 
teotiaony is te the offeet thet be held « coaversution with lr, 
Witagerei4 in Jone, 1912, ani that Atsgeralé then said that deo 
eeased informe’ him that mie wanted to transfer some bende te ape 
police and that he referred her te the lawyer for the bank; that he, 
witness, and Pitagerald, then talked with Aebard, the bark's ate 
torney, ané that Mtagersld said he knew aething further than he 
hed told Geréner, ‘This witness testified that Mtagerald had said 
nothing te him about deceased's oni sppelies*s return te Ptagereid's 
desk, ot which time Vitagerald testified, sspeliee made the statenent 
tet dewedent had given bia the bonde, Ae we read thie test imeny, 
the oly thing in 14 thet tents to comtradict Atagerald's tcotineny 
iw that be failed to infoms Gariner af the return of decedent ani ape 
Pellee te hie desk ani the stateuent af appclice in the prevence of 
 @teedtent; wer are we able to finé anything is certain letters sent by 
“Mie Sitegerald to kr, Gariner which materially eentredicte anything 
Mee Mitegeralé osid aa a witness, exeept that ae seferonee is made 
fm this corvespondenss to the allcces gifts to aovelloe, 
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it ie widleputed that om February 14, 1917, acveliee 
vented for his individual wae o eafety depeeit tex in the vanlte of 
the Sorthers Trust and Safe Depewit Ge., aii « witness for appeliee, 
Nawhel, tewtified that he scecupanded appellee to thease vauite sai 
there auw 45 bonde of 91,000 cugh; that he had four avaihe pring te 
thie seen these seme donde is a eufety box in another vaulty that be 
fied made & menorandws of the bende and copied nsuee and mubers of 
every one; that at thie tiee foley cligecd oempone from the bende; 
that Poley had asked him to make the mermramtun whieh he made; that 

Por the compliment 1% ie urged that the only eviderve 
offered by defondient in proof of an cetunl solivery of the bende wae 
the tewtioomy of Gr, Pitagerald. Ye are wmcble to agree with thie 
@ontention, Wr. Witegereli'« tevtieomy, if believed, shows that it 
wan deceased's intention to give the bends to her neghew who had bean 
fer soue years ber confidential afd, Yer velations with defendant ant 
hide fakbor were inétieate; som time before ber death ahe kept « Joint 
wevings sweount with defondent's father, 

Ouly by infexverne in the testineny of Hy. Atagerald at~ 
tueked, Mo divest contendiction fe wade of bis statement thet ds 
eedont advineg/iin about her expressed intention te give the bonds 
te appelies, or thet folleving explicit advise from the bank's at« 
termey she bed gome down etalye in the bouk in coepamy with appolles 
oma bak within an hour thereafter nedéed hor oad In apparent ap 
proval te appelive's statenent te Ur. Ntmgurald that decedent hud 
given him the bende. Gne might be fustified in aviertaiming doubt ef 
on aetusl delivery from thie evidence if 14 steed sions, ‘There te 
abandance of other evidence in the reeerd, however, which tands te 
outablish « delivary of the bende to oppolies, it is undisputed in the 
evidence that the bonds were taken out ef the vault in the Mberoian 

































._ Sasa PRE it WRENS ee ill ootaye Rw wd 
te lain oat a eet pinot ies ~ ‘ me a : 
inn ait etin fe ent R eS a. dil heap - yd eRe 
sean wed ca wt fast ene vm ght he 





secs ia gut ett bogie ae ey “te i 
aa pre onan ot otisanw ou ~ w phy eee oe 
#2 tad? meets yhovag hod ‘i, arent yon 
ames bes oe nes ae uF eno wie ky we a 
be: Sewers ves, fot~ sine ae ball bibs 
dado 9 tet caie ond wipe, weet ft aS RARE 
eee ee ee ee : : 
seh Byatt cmoints aba eo avg #8.) 
waned mkt avy ai modtneat heme Hath 
ee ee 
setkenan Aten yoy oh flees wah euhete a nods pani | 
Rh SCARAB Keb Yt Sohn wee mannan Z 
Se Meme Gmcls Ahrwerpins BW wt ne | 





ent tn pte 38 
4 wet oe, 





Ronk woe than a year bedexe degaseed's death, ani sliced by appeliee 
in a box in the yeulte of another bauk; thet during the Laut your of 
deoudent'e Lite appellee om ome cowesiem, aad oni aunthen nie white, 
old  iiwtexeet coupons on the berele, 

A tire, Lally teotivied thet deeeucel, about the aicdle 
of Pecouber, 1016, told how timt sie bed been in tem the day dovere 
to the benk and bed given apyclies 145,000 worth of bowie; that dew 
geared on another eveagion in Geptauber, W917, Bed said thet she hed 
given appellee $4,600 in weney to tue Mberby bowds. 

A Mts Bape, father of appellects wits, tow ified that in 
eemary, WL, at witness’ heme, decedent, referring to the gift te 
eppelian, hed stated to th: witness, “Me Johnnie toll yeu abowt the 
e@ttt ef the bonis 1 gave hin’ If ode him « present of all sy boete; 
yee, I have glyan Ham $44,000 worth of bende catvight, and I Repe he 
wild be o goed bey end tube core af theag* that ot o ovboaqnent 
vistt at deceased's home in sume, BLT, dvacueod, referring to the 
liberty bonds had stated, * boven" civen hin all the 66,050, bat 
E wilt give 46 te bin when I retern tyes betwee.” 

ihe evidense tewle to extabligh a gift ef the money with 
wales the Uiberty bowie in quewtien were purchomed and an sotual ded 
ldvery of the 345,006 of Industrial bowie. If 1¢ be true, as stated, 
thet deqeaeed bod weeome eetranged fron her bachbond «tom «hc worried 
Late dn Life end with whom gh bod rested ealy o wert time, amt 
thet she hed « strong affeutios for her nephew, anyelles, as apseara 
to have been the cage, thee there is nothing unbdelicvshle in the tome 
timemy of appellen'e witmecees. If, a0 « mutter of foet, 14 vas her 
Gewire te have bim participate in wach large acasure in her extate, 
ae Wheely etepted the advice sald to haw been given te her by “rr. 











3% ie ascerted, bewover, fer the complainant that ape 
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pelles's aduissions made in septesber, 1014, before the Inheritance 
tax Comiesion of TiLineisa, shew that deqenoed di4 not part with 
her decindos over the bonds in question prier te her death. This 
wridence was introduced by complainant es an sduiawion by deffextant 
againet hie interest and “in the interest of the truth of the atate+ 
wonte ag to the mature of Bie claim te the right of tho property, * 
This evidences stave that aprellce stated before the Cowsiaston that 
he acted as agent for hin aust (deceased); that he hed mo vight te 
array money from decensed's accwent in the bauk as auch agent; that he 
oomtivusd te set an ker agent going om three years antli semet ine 
after he wae given the bends. hile part of defendant's test teeny 
bafore the Gomslesion introduced on the trial by compleinant seave 
in slight measure te have been ageinet bie interest, the principal 
part, however, tended te establiah the gift of the oomis ond soney 
as alleged in defendant's anerer, Yhie ewidenee, whiah was ated tted 
om request of sempiainant tends to srowe tee a direct gift of the 
bonds te defendant, In connection with the adadiesion ef these 
statenente of Foley we find in the abutrast ef reesrd: 

ar, jokans nee Oakes ae ven under sendi tions 


= at & in question, white: 
‘ aa belore invert eritance Tax Shen 


Seusan "ty chien he chaos Atle and likevtes eialeeton te tie 
yhen he adeitied they were in peasession and the property of 





* 





Souephine Cc, 

Prom the above quotation 14 appears thet eseplainant*a 
eounee, intreduced thie teetimony for the purpose ef shoving the 
soures by whigh the defendant cisimed title te the bonds, wad this 
evidence when exenined shows that defendant's elaim before the Com 
siesion was thet the bends were given to him by deeeamed about 16 

It is alee urged that the evidence shows that deossced 
exercised control nd dominion ever the bonde in question for * eens 
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eiderable time after the making of the alleged gift of the bonds, 
Thia somtention ie based upon certain vtatewsents made by Mee Mine 
gerala in » latter to My, Gardner, ‘hie lettor is dated June 2, 
WPA, sank in At try Mtngeeld wtaheds 







) c : ~ : Sane of ee Ge’ tenes wands tp dane a0 

Byen if the above etatuuent is aduiesibie and sovregtly 
@tates the facts, we de not think that 14 ean be said therefyem that 
aeeoaned had eashed the coupons after the civing of the bomia to d= 
fondant. The letter says that defendant aay beve cashed the coupons 
en tro inetaneoe, oni It ie uncertain from the lesguage of the Let} 
tex whether deceased collected interest en the coupons before or 
after the date of the gift. 

4 ia urged that evideacs tatroduced for complainant 
of reonrds made by the keeper of the Wibersian Bank voulte tends to 
ehaw that no person hed atoese to the enfety box Joistly weed by doe 
eensed ond appellee wt er about the time when 4¢ iv onid the bonds 
were given te defendunt, Testifying frou bis reeord the whtwam 
hooper ee14 that entranse was had te the box on Cotobar 2, 1916, by 
decensed, ond om Desouber 4, 1916, vy defendant; that coytesber 6, 
31916, ms the last date upon which doth the defentant uA deeeaced 
had eecoys to the box. The testimeny of this witness ie semerhat 
weakened by the fect that he stated thet “iu eixrees of tueiness it 
is Likely gone person would be lot im ax some other person accompany 
& person,” of whieh the recerts might contain no eentiom. the in 
portence of thie evidenes ie alee affested by the wicertain date of 
the alleged gift of the bonds, Deceased died Fewrusry 2, 1914, and 
the evidence as to the date of the alleged gift variously fixes i+ 
ot 16 oF 16 months pricy to the death of deoouned, or ut women time 
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im the latter part of the year 1916 or the carly part of the year 
2927. lr. Fitegereld fixes the tine at ebeut Deeewber 1, 1616, oF 
about three weeks prior thercte; mo ome attempts te fix the exact 

Tt ie contended that the evidence shove thet defendant 
Was pognensed of only $25,000 por value of imfustrial bends ot the 
time of the aliege4 gift. Here, again, the uncertainty as to the 
tine of the gift renders it difficult to gay whether deeedent had a 
total of $43,000 par value of the bonds at the time the cift was 
wale, The lest of thease bends were purchased on December 14, 1914, 
ami the evidense is wiilaputed that oa or before thie date whe had 
deoclured to Ur. Pitegerald her puspose te give the bemis te defant« 
ant. 

3% de urged that the defeniant during the yeoer 1017, 
aud after the tine ef the alleged gift of the industvial vonte, 
signed five ownership certificates whaleh were filed with the 
Keverus Departeent of the United Gistes -evermeent, in weieh he de» 
Glavred that decedent was the ower of the industrial beonta and that 
the statements ware wade by hin as her agent. There ie nothing in 
the point that the signing of the statasente by deforiant tesied to 
Gefraud the goverment. ‘She stateuente were signed for the pursose 
of enabling the goverment te collect a incewe tam on ihe income 
Gerived from the bonis, Yhere ie suggestion in the evidence that 
decedent epklested interest on the bonds after the gift te defend. 
ont, The reeord shown that defeniant attmmted to prove that some 
wenthe prinx te the deoth of deendant he had in fact made a return 
te the goverment te the effect that he wae the owner of the bende. 
this evidence was excluded, Under the circumstances we do not think 
thet the statexents signed by the defenient whould be taken as con 
@lusive againet his right to the bonds, | 
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whip to decedent at the + dane o? the alleged eit, and 

that eho wes at the time somewhat mentally iepadved. The evidence 
dees tend to prove that defendent was docedeutts trusted 64 in the 
transaction of her business, Tide avidence does aot, hewever, tis- 
diese that theae transactions were net aenducted ae denired ami de 
rected by decensed; 14 does uot ahow that che wae dominated in any 
oomner by the influenee or comtugt ef defenient, All that ix show 
ie thet he was of material sesietance te her in ationding te her 








ida “, Bleek testified that deeesved wae of sosuretuat 
wngound @ontality for aame monte before her desth, weil she in cox 
weboraked by other tectineny, The evidence upon thie question wae 

vy, Soveral eiteceses for defendant, ineliding a phyale 
en tentified that deceased wan of wound wind at ali times within 
thely knowledge up to the tine of her dewth, ond certain of these 
wituenuss were brought in alwost oonotont association with her. 

While the evidence introduced on beth wides ef the 
controverted questions of fact im the cues de om mniowial points 
im dixeot conflict, it ie of exh charseter that we are not au. 
therixed te eay that the chaneolioy exved ta hie fimiinge thereom 
Theee fimiings are well supported by evidence introduced om the 
trint, While there iv no divest evidence wileh ohows thet de« 
eeaned avtualiy deliverei the bowie in qinetion te defendant, tat 
the delivery was made may de Justi fiably dwferrea from the eridence, 
The direot proc? of hin possession of the bone for more than a year 
preeeding his aunt's death iw contradicted only by inforence, 

It ie eur opinion thet on the whele evidence the chan- 
oellor wae Justaries iu fimiing, a¢ be 41d, that the bemis wore 
Aelivered by decedent to defentant, Decedont and appellee wore 
Glowely related; the uneomtradicted evidence shows her affeetion 
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for ond trust in kim, Yor sone roasen her pwrpeue, ae ahown by 
nex Will, wae te bequesth to hur husband, whe seem be be the only 
peruon actually interested in defeuting the gift, only tht owas of 
in the cose of dears ¥. Youghem, 850 [1i, S72, 1% was 
contended that « donee, « relative of a donor, was required te exove 
by clear and eatiefsctory evidence that she, the dowee, bad acted in 
good faith ond had met exercieed an undue influence upon the doner, 
in amewering this contertion the Gugrese court audds 


“Thie position cannot be walntaine’, VYhe rule contended 
for ie Boor gl to care ee gh eg and client a | guerdion and 








weave the parent elven a gitt or 
other % from the oki id. s,_imt the mule in net apphted where 
the parent mokes a wili ox other provision for Khe obdla, 
our opix this sage te be gore wd by the some rule in 
this 3 aa would wep between father and child,” 


While the relationship in the present expe ie not teche 
wloally that of parent and ehdld, we think the Langwace and the 
rengoning of the abeve sutherity in peculiarly applicable here. 
Where, a8 ia the prowent ease, 1t appears that « relationstip wub« 
stantially that of parent snd ehild exiate between a donee and a doner 
of @ gift and that resulting therefrom a cenfidestial esecociation has 
qvewn up between them, ani that the donee did not ccooupy a euperier 
position therein, the rigoreus rules of ordinary fiduclary relations 
dhipe sara wot applicable, ‘The evidenee in ihe cane, however, doc 
not vhow thet defendant had exercised any undue fafluenee usen dew 
eedent, or tint he had aeted other than in the uimeet good faith te« 
word eg. Nis domdact seems to hevellbeen no different from whet it 
wee have been hed he been her gon, Se wpyaare te have shown o 
waters. desixe to ald her ant that ghe ivusied bis in so reason why 
i inference whould be drawn that ke hat token unfair advantage of 
3 confidenses, Shere is evidence which warrants (he conclusion that 
the deaeueed entered into the tranuaction with full imewlodge of ite 
ture and *ffest; that she acted deliberately and with au intelligent 
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desire of protecting the person, shove a1) others, fer who« she 
weemet te have had affection, 

The ease of Martin v. Martin, 174 111., 372, is in 
eseential partioulare like the case at ber. The ¢ecisien in that 
6aee anewers caany ef the ebjcetious wade by sounsel fer eomplaine 
ant, as, for fustance, that declarations by the holder of an unm 
endorsed note, during her possession thereof, te the effect that 
she had been given the note sy the payee named therein before bis 
death, were admissible as tending te ghey her cisim of ownership, 

"The lew will net require one in the pousession of a 
~~ 7 gevent iy negotiable or othervwiae, under the claix of 


deliver the case over upon the sere adverse clain 
oF anothes, ‘but will only distur guch poasesclon upon proof sf 


cisinant, + that is te say, the pres 
Sane t ian Ay the ye —e that ene so in possession is 
eatitied to renain in poesession until the contrary is sade ie 
appear by proof." 

There is not much deubt that decedent was in aethal 
possession of the bends in question fer several monthe prier te 
the death of deceased. it aspeare from the facts in the Sartin 
ease, that a ulece of Edward Martin had Lived with him after she 
Peashed the age of nine years ant thet fer fourteen yeara prior to 
hide death whe hed full charge and eare of his heme. Sometiue prior 
te his death he gave her certain notes ané securities which the 
@zequters of his ewtate attempted te acquire by legal preeesdings 
fer tha eatate, The Supreme Court after an axauination of the 
evidence anid} 

"Ye find not im thie testimeny which can fairly 
be deemed te militate net the presusption of ornership 
arising from the possession of she defeniant in errer, or other 
wine t¢ eperate adverasly te her cause, the 


Upon 
think a fair and impartial conaideration ef the ap eg A Sufe 
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We think defendant chould have been permitted to akew 
by hie declarations mide te the Revenue Poparteont of the United 
States Government that he claimed ownership of the bende after 
the time ef the alleged gift, but aside from this there is ample 
evidenes to wuppert the findings of fect in the deoree, 

In the Hartin case, gSuprg, the Gipreme Court amid: 


Fe think + court erred in ond » Crom eonsiderae 
error ae 





Agtual seadeone | of the gift may be inferred Crem facte 
and clroumetances in evidence, the most potent of which ueunliy ie 
“iganenceENeNegEeaReNR éonee with a claim of ownerghip. Meore 

kts 17D 111, Api. 265; Marty 

im the wage of Glimore +. lee, 237 111, 411, rwlied 
upon by complainant, the Yupreme Court aadd: 

PP mg na en 
the superiors ebtaine a benef such as a gift, equity maises 
x ponemnpttin agrdust hte yalliisy,® ote, 

The faete in thet ease axe widely different from theoe 
of the present ease, We relationship at «11 «xieted in the Gileore 
@aee between the donor and the donow, except a confidential one, 
where the dominant influence wae that ef the denec. But even if 
the low 414 cast upon defendant the warden of proving that the cift 
was the voluntary, intellicent aati of degeaued, ani that he, da» 
fondant, hed acted in the utuost good faith, the evidence introe 
duoed in hie behalf iw sufficient te warvant cue findings of the 
eheneelior in bis fever. 

Other questions relating te the adwiavibility of 
evidence are discussed in the briefs, as te whieh we think ne ree 
versible crrer wae committed. There was ample adcissible evidence — 
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in support of defendant's position on the coutroverted cuesetions 
the degree of the Gireult court is affirmed, 
ATT RENT, 


Boterely, 7, concurs, 
Watehett, J. I soncur with some doubt on the queation of dae 
livery. 
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APPEAL THOM GYNACTRAL COURT 
OF CHICAGO, 


DELIVERED THE GPINTGN OF Tam coUnT, 


The acfendant appeals from a judgment in faver of the 
piaiatiff’ entered in the Manicipal cowrt ef Ghieage in an action 
brought by plaintiff te vesover soxsession of a living apartment 
im « building lesated at Ue. 1234 Indepentenss bouleverd, Chicas. 

By Written lease dated May 1, 1914, Morris Podlesky, 
the then owner of the preuises in which the apariment ia located, 
Tented the apertuent to defandant for a poeried of ten yours ending 
April 36, 1920, This lease as origimeliy d4reen and executed by the — 
lesser contained the following clause: 

"Shat the sold lessee will give Leaver WRitien notice sixty 
ae Mab botetiee te Secee att octane ee 


tenaney for the further period at 
one yoar, cee the option of the lesser, * 


Thereafter, in January, 1920, the oroperty wae sold 
by Rather Hart Stone, the lessor'ea grantee, te the plaintiff and 
the Lease in question was aasigned to plaintiff by « written as» 
siguxent bearing date Jonusry 4, 1920. 

| “Bvidence adaktted shows that Pearl M. Hert, sister 
of Esther Kart Stone, conducted negotiations on behalf of Pedelsky 
whieh lsd te the exsoution of the losses. The lease appears to 
have been kept by Pearl KM. Hart in & vault until Jamery 6, 1920, 
the date of ite assigment to plaintiff, At this time the dew 
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feniant wes negotiating with her, Pearl MU. Hart, for a new lease 
for the apartment. tome sonsiderable time after the execution of 
the lease and while Esther Hart Stone was tho owner of the proverty, 
Aefentant, without her knowledge or without the imowledice of Pode 
losky, who executed the lease, and before he, defendant, had signed 
it, procured Pearl M, Mart to strike from the lease the elause 
above quoted and incert in lieu thereof, by way of rider, the 
Glause ae follows: 

*It is further acreed that the said lessee will “~ lessor 
netics, sixty daye prior te the expiration of thie lease, ox 
any extension thereof, of his intention to vacate sadd prenises 
er reaey s lease.” 

ff 4% be true, ae aeeerted hy counsel fer defendant, in 
@ part of hie arguement, that the languace ef the clause is anibigue 
@us, such ambiguity sanuet be rewsved by the introduction of parole 
evidences “Gach stidenee would not tend to explain away the anbigue 
ity; £t would merely add new sonditions te the contract, “ixinc, for 
instance, the length of the tern and the rentals te be paid by de- 
fentant. This equrt will net undertake to make a new contract for 
the parties, which would bo necessary if we were to adept as sound 
the contentions of defeninnt. Disderigh v. Besg, 228 T11., 610. 
It im our view, however, that the ¢lause in question did not confer 

‘upen defendant a right to a renewal of the lease, Such renewal 
right is not expressed in the rider attached te the lease. This 
@leuse previded merely that the defendant, as tenant, was required 
sixty days prior to the expiration of the lease te give notice of 
his intention to vacate the premises or to renew the lease. The 
Lenguage of the vider in evbetantially the same as that ef the 
paragraph which was stricken from the lease, exeept that as it 
originally stood the paragraph contained the clause, “and a failure 
ef said lessee to give such notice shall eperste as a reneral of 
the tenancy for the further perded of one year, at the evtion of 
q the lesser," ® 
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Tn the oase of Levering Inv. So. v. Lawig, 208 9.¥, 
Rep. S74, oltod by plaintiff, the court construed the following 
@lause contained in « lease? 
“ami the sald lessee hereby expressly agrecs te otve formal 
expiration ef thts leweer at least thirty 4 before the 
jen of this lease of his devision as tc the relatting 
ef the prenises hereby lenecd,* 
This quoted iancusge la in substance the same as 


that of the wider tn question, Im deciding the cage the court 


abe tes renew. ecg A Boy of the ey = zi itt 
tween the thirty days and until the end of the term specified 
in the lease, it se at the apties af the lonser te determine 
whether the lease should be renewed or not, and the defendant 
could not know whether or net ke bad a Lease,” 

Gleariy, the laeguace of the vider will wet bear 
the interpretation placed upen it by defendant, If 11 be given 
the meandag urged ty defendant 1% wuunlé follew that he would have 
Pight te o renewal ef the lease; that is, of the whole lease with 
the rider attached, and this witheut any express agreenent as te 
the term, rentals or other eenditions. 

Aside from the question of avitrorizeation, if the 
rider in fact became an integral part of the lessee, se urged, the 
Gefendant would have a right within sixty dave of the ond ef each 
sugcossiva term te a renewal ef the lease whieh would perait him 
on the terms contained in the original inwtrament te retain 
peasession of the presises indefinitely, Yhie seustruction of 
the language ef the rider would aneunt almest te an absurdity. 

Glauses «¢f the kind in question are not umeual in 
Leases, @ particular purpose for their insertion being that the 
owner of the preuises may have sufficient time and epportunity to 
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sdventageously relet the prenises. Gach provicions gull upon the 
tenant to speak concerning hie inientiions aa te a now contrast 
for the preaieas, thus giving the ewner of the presises an oppere 
tunity by negotiations either with the leesee or cther persons 
fer a reletting of the premises. 

«~The evidence tends te disclose that neliker Pedelaky, 
the originel owner, nor hie ansignee, Sione, had any knowledge of 
the attaciment of the rider to the lease, the lease was oesigued 
to plaintiff about the time that defendant progured Pearl uM, Hart 
t® attegh the rider te the lease; that the istter had no authority 
te attach the rider is clear, The evidence doce not warrant a 
helding that the plaintiff or her imsediate assiguor and ratified 
the unseut>orized’ act of Peaxl B, Hart. 

So roversible error was comdtted by the trial court 
in rmlings upon questions touching the eduissibility ef evidence. 
Much rulings, even if erroneous, would wot, in view of our helding 
that the rider did net confer upon the defenaant a right te a ree 
newel of the lense, constiinte reversible error. 

The jaéguent of the Municipal court is affirmed. 
ASPTOED, 


MeSurely ond Matchett, J7., concur. 









AVPSAL PROM Ciaculyr CourT 
OF QOOR COUNTY. 
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DSLIVERED THE OPISION OF THE COURT, 


Plaintiff? brought suit in aesumpelt in the Cireuit court 
of Cook County against defendant, Sarah Zokn, on a promissery note, 
the payment of which was secured by a seeond mortgage on real estate, 
The note contained «a warrant ef attorney te confess judgment. It mae 
tured Ooteber 22, 1920, and defendant having defaulicd in payment of 
the principal a judguent was extered by confession on the note for 
the sus of $10,566.66, which included $606 as sttorney's fees. Later 
an order was entered in the cause allowing the defendant leave to 
Plead to the declaration, the fudguent te stand os security. 

Defendant filed a plea in which she admitted that $6360 
was due plaintiff, and on « trial before a jury a verdict was rene 
dered in claintiff's favor for this mount, On the trial plaintiff 
introduced the note in evidence with testimeny which tended to shew 
that the principal sum mentioned thersin was due. 

Evidence was introduced by defendant which tended to 
Prove that her property waz mansged by her brother; that in October, 
1919, she applied through him te Se] Rubin, a real estate broker, for 
information as to where she might obtain a second mortgage loan ef 
$9500, Rubin directed him to plaintiff, with whom it was agreed that 
@ loan ef $20,000 should be made te defeniant. 

It te admitted thet defendant actually received $9410 
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out of which she paid an attorney ten doliars for drafting the papers 
anda four dollare for reverme stamps and recording fees. The »leinw 
taff's position is that she was and is an innecent purchaser fer 
value of the note without notice of usury, and that in a suit at 

law she is protected from this defense. The usury defense seems to 
have been sustained by the jury ond the trial Judge. 

There is a conflict in the evidence as to whether the 
defendant eriginally dealt with plaintiff or with her daughter. It 
is admitted that the gum of $550 was paid by plaintiff apparently 
as unearned interest on the principal note, The main question in 
@isgpute on the trial wae whether the sum of $900 which the plaintirr 
eays was pald for comissions was iu fact paid to the plaintiff or te 
@ome other person fer negotiating the lean. ‘The jury evidently cone 
Giuded that this comeiesion ves actually paid to the plaintifr, 
Plaintiff's daughter testified that she was compelled to pay the sum 
of $500 to Rubin, the broker; thin testimony was objected te, which 
Objcction wae suetained, Plaintiff's daughter further testified that 
she borrowed $8500 of the money which she delivered to defendant from 
the Liberty Trust and Savings Hank; that she gave her personal note 
secured by collaterAl; that some weeks afterwards ahe sold the note 
to har mother for $10,000, 

A judguent was entered on a verdict of the jury for 
the sum of $8860, which the plaintiff seeks te reverse by her appeal 
te this court. 

As the case mat go bask te the trial court for a new 
trial, we express no opinion as to the weight ef the evidence touch 
ing the digouted questions of fact, It is cur opinion, however, that 
the court erred in refusing te admit evidence to the effect that at 
Least $500 of the $590, the amount deducted from the face amount of 
the note, was paid by plaintiff's daughter by way of commission to the 
broker who negotiated the lean, 
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The wurden of proving the defense of usury was upon the 
defendant, ond to sustain this burden she attempted to preve, first, 
that the plaintiff was an actual party to the original transaction, 
and, second, that the comuisaions deducted from the lean were in fact 
reosived by plaintiff or her daughter. 

in the cage of Abbett vy. Steng, 172 111. 634, the court 
said: 

"The appellant's contention thet $460 was retained by 

appellee Stone is not tenable, The receipt ef appeliant showed 
that the $400 was paid Sm, L, Pierce & Go., as comalesion for 

pcos wh the loan for appellant. Stone, the lenter, gannot for 

that reason coe with usury. Usury being alleged by ape 


peliant, the was on her to prove t, and it was her duty to 
establish it by | preponderance of the evidence. * 


Reifora v. Garprela, 152 {11. 55°, 

Evidences was admiesible whieh tended to show that Rubin 
was defendant's broker and that he received the om of 5300 as com 
mission upon negotiating the loan. Error «ae alwo committed in 
giving to the jury the instruction following: 

"The court instruete the jury that if you find from the 

evidence in this cause that at the time defendant ed the 
note of 310,000 she only actuslly received iTeetne.06 oe that 
Soiaentier tax dateniaah gad 00° tae piniatity in thie ease of 
the eum of $550 on account of interest; that under the law the 
gum ef $650 should be deducted from the amount she actually dia 
receive, that is 99,410, if you find that this is the amount she 
aid receive and from the said amount the eum of $550 
should deducted and the same applied on the principal.” 

This instruction makes no mention of the contested cueae 
tion of fast concerning the comsissieons. By the instruction the jury 
were told that if the defendant received $9410, wideh is admitted, and 
afterwards repaid to plaintiff, by way of interest, the sum of $590, 
which fact is also admitted, then the latter azount wae to be deducted 
from the former. In giving this instruction the trial Judge should 
have called the attention of the jury te the disputed questions of 
fast concerning the commission, As given, the jury might well have 
eoncluded that the sum of $4866 only was due the plaintiff. While 
& point is made that the judgment should have included a sum for 
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attorney's fees, that question is net argued in the brief submitted 
by counsel for plaintiff. We therefore express no opinion thereon. 
The judgnent of the Circuit court is reversed and the 
@suse remanded to that court for a new trial, 
REVERSI AND REMANDED, 


MeGurely and Matchett, JJ*, concur. 


Ks 









APPLAL PROM MUNICIPAL couRT 
OF CHICAGO, 


LDOAT A, 830 


Foy od a a 





A gudguent was entered in the Mundeipal court of Chi+ 
@ngo in favor of plaintiff for the eum of $1393.50, to reverse which 
defendant hag brought the cage to this court. 

Plaintiff's statement of claim alleges in substance that 
defeniante were indebted te him for goods seld and delivered on Janu- 
ary 9, 1020, and Jamary 22, 1920, in a tetel sux of $1195.50. An 
affidavit of merite was filed by defendants om the 28th of August, 
‘920, On motion of defendants Jamary 14, 1921, they were given 
| leave to file a seteo?f againet plaintiff and plaintiff wae given 
ten daye to file an affidavit of worite thereto. Jamary 14, 1921, 
defendants filed their claim of set-off ani aleo on the same day, 
without leave of court, filed a new affidavit of merits. Jamary 16 
1991, the affidavit of merite and the set-off were, on motion of 
Plaintiff, stricken from the files and defendants were denied leave 
‘$e file an amended affidavit of merits and set-off. 

3 the record before us contains no bill of exceptions, 
Gertificate of evidence or report of the trial signed by the trial 
Judge, a required by section 61 of the Practice set. Defendants 
in their assignments of errorn say that the trial court erred in 
trying the ¢ouse upon an affidavit of werits filed June 26, 1920, 
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and in striking from the files an affidavit of merite ond claim of 
set~off Tiled Jamery 14, 192). From an exmwinetion of the abetract 
of reoord we are unable to find that an affidavit of merits was filed 
om June 25, 1920, An affidavit of morte wan filed August 25, 1020, 
but this seems te have bean abandoned by the filing of a now effidevit 
of merits on January 14, 1921. Dut whatever wight be held were the 
question of the sufficiency of the affidavit of merite or the claim 
ef set-off before us for decision, the defendants by their failure 
to inglude in the reword a b111 of exceptione or certificate ef evi+ 
dence have made 14 impossible for us ts determine the main question 
axgued by counesl for defendants. 
In the ease of Ghoppar) Sirasaheim 
207 Lill. App. 37, the eourt eal ds 
"hut ware the apeeal proverly perfected we could not 
Seue aes cieenttakig atetinte ao thaaeuts entered tr tetunia, 
because the motion amd decision of the court thereon are not pre 


nerved in the bill of exeeptions, thus not enabl ua to determine 
ba a of the court's agtion, whieh sotherwiee is presumptively 





So. v. Mickus, 





In the cage of Poople ex ra). v. Naxrigay, 201 111. 
206, the Supreme Court held that: — 


“The clerk of the Gireuit court bas copied into the 

transeript of the record the motion of defendant in error te 
aaaies she aopeus purperting te be filed at the Septesber term, 
and algo a of the | . bend purperting te have been filed 
by plaintiff in errer in anewer to said rule ef the Cireuit court. 
A mmber of other motions an@ bonds of similar character pursorting 
te he filed at sald tern. Boy alee a muber of other such instrue 
nents pet poy Ad to be ra led at the January term of said court, 
19: “on eine inte the record, and alee the orders 
of ral pall its mga thereon. None of sald motions and 
bonds or other matters have been included in any stenegrachie 

b, bili of exceptions or certificates of evidence, an re« 
by section G1 of the Practice act, in order that such 
Sates may become a part of the record, ani therefore they can 
not be considered ag part of the resord.” 


Tn the ease of Gaynor v. Hi bern: 
Til. S77, the Supreme Court said: 


ia Ssvings Bank, 166 
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only error By crm ie that the court erred in 
atrviking the plea from the files, and it has been repeatedly 
held that such action of the court yom be considered unless 
the motion, decision and an exception thereto are presented in 
a bLLL of sxveptions, ao that the error, if any, way appear from 
the reeord,* 
We are asked to affirm the judgment with 107 dawsages, 
Deeause, os it is said, the record shows that the appeal was taken 
solely for delay. For the purpose of determining this question we 
have exacined the sleadings in the caurae. ‘The original affidavit 
of morits filed August 25, 1990, set wp that the goods delivered te 
defendants were net the goods ordered by then ner in accordance with 
a submitted sasple. In an affidavit of merite filed Jamiary 14, 1922, 
the iefendants set up as a defense that the plaintiff on the 7th of 
Kovenber, 1919, had delivered te defendants certain overseats, for 
which defeniants paid plaintiff $1987; that these overecats were not 
according to a submitted sample and were not of the size ordered. 
Substantially the same facts are alleged in éefendant'a statement 
of set+Off, Beither the affidavit ef merits ner the set-eff shows 
that defendants had a defense te the suit brought by plaintiff nor 
that plaintiff was indebted te them in ony sum whatsoever. It is 
our opinion, therefore, that the judauent should be affirmed with 
statutory damages of $119, 
The Judgment of the Municipal court is affirmed and a 
judgment is awarded here in fever of the plaintiff as damseer in 
the sum of $1is, 





7 RMED WITH DAMAGES, 
MeSurely and Matehett, J7., coneur. 
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SPPRAL FROM MURIGIPAL COURT 
OF GHICARG, 


224145633 





MELIVERED THE GPENIGON OF THE covRY. 


fhe defendant apposls from a Judgment entered agninet 
her in the Wunielpal eourt of Ghicage in fever of the plaintiff fer 
the eum of $46,655, 7. 

The sole question before us is whether affidavits of 
merits filed in the cause set out a oufficient defense to the cause 
of action alleged in plaintiff's statement of claim. 

Plaintiff in ite statenent of claim charges that the 
defendant wae indebted to it for rent due under « certain lease and 
& Supplemental agreement thereto; that the Board of “ducation of 
Ghicage on May %, 1880, entered into « written lease of certain 
premises with one Beyerly 4K. Chanvers; that he subsequently died, 
and five-eeighths of his interest in the lease vested by descent in 
Ava W, Farwell and Aliee ¥. Chasbers, her mother; that prier te his 
death Beverly R. Chanbers assigned to his fother, Jerome ). Chawbers, 
three-eighths interest in the lease and on the death of the latter 
thie threeesighths interest aiso became vested in defendant and her 
mother; that June 15, 1833, defendant and her mother being the owners 
ef the lease, entered inte a supplemental agreement with plaintiff; 
that Alice F, Chasbers died and her interest in the leased property 
‘vested in defendant, who decane thereby the sole owner of the leas¢e 
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Prior to the making of the supplemental agreement defende 
ant and her mother had filed «2 bili in equity in the Superior court 
of Gook county, in which they prayed for an appraisal of the property 
in accordance with the terms af the original lease; the matters in 
eontxeversy in that sult were adjusted by the making of the supple. 
mental agreement, a matexvial part of which is as fellows: 

+ On the Sth day of June, 1485, certain terns 
of settlement were adopted and approved by the Soard of Educa» 
roy ef the City of Chicago, and party of the first part, 
ite President and Secretary, were authorised to execute wi 
ys Py go second part an instrument in writing es a supplement 

eaid lease, evibracing the provisiens hereinafter set forth; 
Hew, Therefore, for the purpose of settling all matters 


in dispute . ponte have covenanted and naweet as follows: 

ist. The terms of said lease be extended to the 
ath day of Muy, 1985, subject te the provisions in said lease and 
this supplement. * 

The supplemental agreanent further provides: 


. — mn seve and naoenente herein By comp 
sinistrato Lab e= 


eee Ste Reh eee OE She aweees » exeept as here 
fore expressly changed or 4 ified, sald lease shall stand and 
be in full force effect according to its terma as originally 
executed and delivered, * 


The supplemental agreement is relied upon by the plain= 
tiff as constituting « lease of the premises binding upon the de« 
fendant as lessee. This agreesent acdifies the terms of the original 
lease in two particulars, first, the time of tersination ef the tem: 
of the criginal lease was extended from May 6, 1950, te the Sth day 
of May, 1965, and, second, it provided for aporaisals of the leased 
property at ten year instead ef five year pericde, as provided in 
the original lease. 

The statement ef claim alleges that on April 24, 1915, 
the rent for the premises leased was §24,855,20 per annum or 
$6,220.80 exch quarter year; that defendant on May 8, 1915, defaulted 
in payment of rent for the ensuing quarter; that she hed paid no rent 
@ince said date ani was indebted to plaintiff therefor in the sum of 
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Defendant in her affidavit ef defense allesed that 
except as to the sum of $2,274.40 she had « good defense to the 
action; thet on April 25, 1915, appraisers aprointed under the 
Supplemental agreement made thely report, fixing the rental for 
the prexises at $24,595.20 © year; that on May 5, 1915, the plain 
tiff, being dissatisfied with the appraisenent and the awunt of 
rental fixed thereby, adopted « resolution instructing ite seers 
tary and officers to refuse a tender of rent due under the ap 
praisenent until the further erder of plaintiff, and that this erder 
Yemained in full foree until the 20th ef Maveh, 1918; that on the 
Sth day of May, 1915, the defendant tendered plaintiff the om of 
$6,220,406, being rent due under the agpraiaement for the quarter 
year beginning May 4, 1915; that at the tike thie tender was made 
defendant was the owner of the lease and in posseselon of the leaned 
premises; that on Auguet 6, 1915, defendant tendered plointiff the 
gam of $12,441.60, being rental for the quarter periods beginning 
May 8, 1915, and August &, 1915, and that the tenders made were roe 
fused by plaintiff; that on the Oth ef Septeanber, 1915, the defende 
ant, belng sole ower of the leasehold estate, 01d and assigned 
the seme in good faith te Yarguerite Springer; thet the deed of 
assignment exeeuted by defendant was delivered ig the assignee and 
was duly recorded by her in theRecorder's office of Cook Gounty; 
that all of the taxes, assesauonts, and ether liabilities due under 
the original lease and the supplemental agreement had been fuliy 
paid and discharged by defendant, exeept rentals which had been reo 
fused by plaintiff; that written notice of the assiganent te Mare 
querite Springer had been duly served on plaintiff; toat immediately 
on the exeoution of the deed ef sasignument Marguerite Springer was 
Placed in sole peesession ac agsignese of the leased premises and that 
the defendant had not thereafter been in possession of nor had she 
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reoeived any of the profite, inceme or rents aceruing out of the 
premises, and that “thie defendant never hod at any tine, er in any 
manner, agwuned or been obligated in writing or otherwiee te pay te 
plaintiff or anyone for it, any rents ree acexue on said 
premises after she had in geod faith sold ond aowigned her interest 
therein, except as aforesaid;" that thereafter defendant ami said 
Marguerite Springer, on Nevenber 8, 1915, had tendered all rents 
then due under the appraisemont to plaintiff up to the date of 
the asvignment of the Lease; that on Ogteber 1, 1915, the plaintiff 
filed w Bill ium equity tn the Gireult court of Cook County, by which 
it sought te set aside the epprelecuent made under the supplemental 
gegreement; that defendant ond Sarguerite Goringer filed their several 
“auawers to the Dill, and that on Novewber 1, 1916, complainant's 
Dill was diemiesed for want of equity; that on apoesl the eréer of 
the Cirouit court dissiseing the bill was affiwaed; (207 111. App. 
@41); that the Supreme court thereafter refused on application te 
grant a sertiovar, to plaintiff te weview the judgaent of the Ape 

The affidavit of merits charged thet Marguerite Springer 
from the date of the assigument of the leasehold interest until the 
Sist day of Warch, 1917, om whieh date a petition in bankruptey was 
filed against her, was in open ami notorious poasescion of the premle 
eee a8 aggignee of the lease and was eollecting rente therefor; that 
waid Marguerite Gpriager was adjudicated a benkrupt on November 26, 
2917; that the trustee of her eutate had taken pousession of the 
leasehold promises, ani that waid trustee has had open and notorious 
Possession of the sane and has been calleeting the rents and prefite 
thereof until Gepteuber 5, 1919. 

: Tt is conceded that if defendant was an assignee only 

of the original lease, an assignment thereof would relieve her of 
all liability for vent aceruing after the date of the assignsent. 
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Seringer v. Befolf, 194 111. 222; Consolidated Gon Go. v. Peers, 
166 Tli, 361. It is contended, however, that the trial court core 
reetly held that defendant by the execution ef the supplemental 
agreanent beomme Liable thereon as lessees; that sake was not re- 
leased by her assignment of the lease te Marguerite Springer. 

The last clause of the suspleental agreement is as 





follows: 
Sela beens, sani peand ante da fil foves ane event” 
on | to ite terme as oricinally executed and de. 

Yer the defendant it is seserted that she never bee 
Game Liable for rents under either the original lease ov the supe 
pleswitel agreceext veyont the tine thet she was actually in 
Pessesvion of the loaced presises. It is an interesting question 
whether, by the execution of the supplcnental agreenont, defendant 
and her mother had thoreby taken a position with reference to the 
lease that in legal effeet made then lessees of the premises under 
both the eriginal lease and the supplemental agreement, in the 
supplemental agreement defendant 4id not expressly premise to pay 
went for the premises, although euch covenant appears in the original 
Lease, | 

Zt is conceded that the only question before the trial 
court wae whether or not the supplemental agreement bound defendant 
to pay rent as lessee or maker of the icase after she had assigned 
her interest therein to a third party. The new agreement expressly 
provided that the original lease was tv stand and be in full foree 
and effect avcording te ite terms and the only changes mede therein 
were an extension of time for the termination of the lease to the 
year 1955, and « change in the time and method of appraising the 
Yertal value of the property leaned ae fixed in the lease. 
Et should be kept in mind that the supplesental agres- 
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ment provided for a ters of 105 years, Tt is conceded that no 
privity of contract existed between plaintif¢ and defendant prior 
to the making of this agreement; that they were privies in ovtate 
only, and ans such privy in estate defendant became Liable to pay 
vent as fixed by the original lesse, A paragraph of the extenbion 
agreeuent provides that the covenants and agreements therein con- 
tained were to bo binding upon the respective heirs, resresentsatives, 
aewigness, etc., of the parties, ani that exeapt as in this #riting 
ehanged or qualified the original lease was to “stend and be in full 
foree and effect according to its terme ao originally executed and 
delivered, * 
the eupolemental agreament did not expressly bind do} 

fendant te pay rent fer the use of the premises. The evident pure 
pose of the parties in making the supplemental agreement war to 
lengthen the term of the lease and to provide for » different method 
of appraieeneant ef the rental value of the premisen leased. Defond~ 
ant, of course, while privy to the estate, was required to pay the 
rent provided by the lease, and she continued te do so wp to the time 
ef the aseigazent theres! in 1915. She was not required by lew to 
aeoert ay adopt the lease ani nad she concluded net to do eo it would 
not ba argued that ane Was required to perform any ef its corenante, } 
Maving elected, however, as privy in estate to pay rent during the 
time thy /pasnveved of the prewizes, she could diveat herself of iia} 
v. Beore, 166 111, 361. 

Where an aseigument of a lease is made by a lecaee “*eube 
Jeet to the agreements in the Lease,* sich asuignsent will net ime 
pose upon the assignee a contractual obligation te pay rent to the 
end of the tera, He ie bound to such express covenants in the lease 
as wun with the land by reason of his privity of estate, and he bee 
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gomes Liable only for breaches of covenants which occur while ough 
privity continues. If in a partioular case the aselgnee by express 
agreement undertakes to pay rent until the end of the torn, he 
bewones Dound thereby by privity of contract, but in the absence of 
wuch express agreauent the agwignes le required te pay rent only 
until hie privity of estate terminates by assignment of the lease 
or otherwise. Sonvolijated * 166 X11, 361, 

In the case cited the lesaes enna aE eons lands some yours 
before the end of the term, by deed of assignment comveyed its 
interest to an assignees, “subject to the agreanente” contained in 
the leage. In ite decision the Supreme Court said: 





“Where there are ouprans eovenants in a lease which 
wun with the innd, such a9 to pay rant, the leases is bound to 
their performance reacon of hia being both ia privity of con- 
tract ant privity of getate with the lesser, and the privity of 
eontract continues | end. of the tem, but by em ascigwent 






ef the term he terminates the privity of éetate. Between the 
lesser and the —— of the orm here to privity of estate, 
and by reason renal maak | —t the @% is lisble tor breaches 
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and whieh pte wits gach privity contimer te exiat,* 

It will be voted that the supplemental agreenent pree 
vides that “except as heroinbofore expressly changed or qualified, 
gaid lease shall stent and be in full force and effect secording 
to ite terve oe originally executed ani delivered,* and the covenant 
te pay rent in the original lease is expressed in the paragragh 

mane ety of She cote nets fesvemrner its hu 

taal Rartertete wre: fas Eras oa 
por annem quarterly in advance, * 

Prior te the making of the supplemental agreement the 
devonéient wae not bound by privity of contract te pay rent as ree 
quired by the original lease, Being privy to the estate only, she 
wae liable fer rent acoruing during the jime she was in posseseion 
of the preniecs, ani as we read the above quoted exeerpt fram the 
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Supplemental agreement, whieh it is urged unkes defendant a privy in 
Contract, we are unable to hold that the defendant after the asal one 
ment of the lease by her, the gocd faith of whieh is not queationed, 
became by reason of the axeoution of the aupplenental agreswent lie 
able for ali rents that might become que to the end of the tern, 
| It ie not charged that the defendant received from 
Beverly R, Chambers, the original lessee, any real estete ae heir 
or devises, The intorest she reeaived in the leasehold estate as 
heir ig personal property, Thexnton v. Mehring, 117 111, 88. Where 
B lessee covenants te pay vent for a term fixed in the lease, euch 
covenant runs with the land, The land itecl? is the principal | 
ashtor, and the covenunt to pay rent is the incident. It follers the 
land on whieh 41 1s chargeable into the hangs of the assignee, 24 
ye. ton@lord & Tonent, 1156; Sdpton v. Yalkex, 9 Vt. 191; Beoning 
timeoy, 15 Ta. 42, 

Tn Wood, Landlord and Tenant, @nd ed., vol. 1, see. 302, 
% ie eald that if a lease dees not contain a express covenant to 
may rent, un implied covenant therefer would be inoperative if the 
seneo nesigns hig tox, ae such covenants rest meroly upon a privigy 
f estate, 








im the 2ogrg case, supra, the Supreme Court said: 


"It te the licy of this state that the trans. 
miseibility of woaedar deacke be free and unfettered, and to 
» from mere infersnee and in the absenee ef an exprenas and 
i eoveusnt, that the asvignes of a lcase und his heirs will 
pereonally liable for the payment of reserved rents which may 
AO] suey | of years after such assignee has sold and 
assign the lenes to a third pe » would tend to make leasehold 
; ee Unselable and ten to pre the tiranefex of then te ethers.' 


The supplemental agreement extended the term fixed in the 
original lease, The agresnent on ite face provided for an extension 
# the restrictions on alienation of the property. Such restraints and 
trietions sre not favored by the law and will be construed with ute 
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most strictness "te the end that the restraint shall net be extended 
beyond the express stipulation; and #11 douwbis, a9 « general rule, 
must be resolved in faver of a free use of property and sgainst re} 
strictions."* Postal Telegragh Go. v. Yestern Union Go., 195 I11. 
348, 

Defendant's relation to the leased property was fixed 
when she became an aggignee of the original lease, which was net 
ezpresaly ineorporated in the new agreement, Wor did defendant by 
executing the latter expresely adept all of the cevenante of the 
original lease, nor did she agree by the new agreement to become 
personally obligated as a legsee, 

fhe new contract itaelf describes the agreement “as a 
supplement to the original lease.” The noun “eupplegent” is defined 
in Webster's Dictionary as 

"That which completes, or makes an addition te sometit: 
issued Byers see A wll ee ee rat Mg Ske a oF 
deficiencies or correct its errors," 
In vol. 37, pe 605, Oyo., the word is defined: 
"Ag @ supplying by addition of what is wanting; that 
nda envy; that whier fille UP, completes jd 


kee mething already or » arranged 
aren a part added to or @ contimation of; that which 
en 






@ defieloncy, or meete o want; a ere, & supply, + that 
eh fills hg or gear Sactae. con already organized, ar 
oon ugh or set apart apecif something added te a book or 
to make its Satiodactes er correct ite Orrers. As 
B a vert, to fill up or eupply by addition; to add to.* 

The supplemental agreement was executed for the pure 
pose only of adding something te the original lease, and the new 
agreenent does not by ite terme eatablich a privity of contract 
between defendant and plaintiff with relation te the property 
leased. ‘the new agreement merely provided that the = Lease 
wae to stand and be in full forse and effect, that is, fwe construe 
it, the rights and Mabilities of the parties te the new agreenent 


were to remain ae fixed under the original Lease f 
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As held in the Peors case, supra, where 11 ie sought 
by an express agreement to bind an assignee of 4 lease ag a privy 
in contrast, the language eaployed mast be so intelligible as that 
"the party to be bound cannot be deceived and not call upen the 
court to infer such a covenant from equiveeal words, whieh were 
probably understood by one party in a sense different from that 
sought to be aserived te thes by the other,“ 

It ie further urged that the original lease conten» 
plated that an assignment made in confersity with the methed therein 
provided should discharge the lessee from further Liability under 
the covenants of the lease, and that if the original lessee had made 
the assignuwent of September 5, 1915, he would not thereafter have 
Yeusined liable on the covenants to pay rent. It is our opinion 
that there is much foree in thie contention, The original lease 
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The allegation of the effidavit of merite ie that 11 
rents, ete., due under the lease for use of the premises prior te 
September 6, 1015, were either paid or tendered to the lessor and © 
the last quoted provision ef the lease srovided that the assignee 
after the assignuent was te be wubjeet toe ali of the previsions and 
agreements of the lease, The quoted part of the lease expressly 
provides that an assignment of the lease was not to be binding and 
conclusive ageinat the lessor unless and until the rents, ete., 
had been fully paid ond discharged. As said by counsel for defend- 
ant, an toverted meaning of thie language would read as follows: 

“It is expressly covenanted and agreed by and between 
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When such inverted meaning ie employed os an aid in 
the construction of the language used, it becomes clear that the 
intention of the original parties te the lease wae te me, 
lessee @ right te assign the lease on condition that the rents, 
bien ee ete., tue and payable at the date of the 
Ena. Go. ¥- beeen, 264 U, & 96, This construction of the lease 
is net unreasonable when it is considered that the lease originally 
was for a tera of fifty years; that it msde prevision by appraisal 
for readjustment of rent and that the lessor was te have a lien for 
vents due upon all bullding improvements erevted upon the premises, 
It 19 showm by an amendment te the affidavit ef defenses that a six 
story building was situsted upon the leased premises, which waa 
used an a hotel, and the rental value of which was $30,000 per 





Marguerite Springer before the beginning of the bank« 
vuptey procecdings hed tendered te plaintiff renteale due for a 
period of about two years, whieh plaintiff refused to accept; there« 
after and after the bamkruptey proceedings had been begun the plain- 
tiff accepted from the trustee of the bankrupt's estate the aum of 
957,024,13 rentals due under the lease, Fisintiff mew of the as~ _ 
signment of the lease by defendant and it was chargeable with 
knowledge that the law permitted defendant to divest herself of 
Mability by assigning the lease, and it is asserted, os a conse- 
quence, that plaintiff is eatepped te claim liebility for rentals 
ageinst defendent. Wo do net deem it necessary to determine this 
question, ag it is our opinion that aside from the question of 
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estoppel defendant is not liable for rentale due under the Lease 
subsequent toe the date of the assignment on Septewber 8, 1015, 

The trial court did net err in overruling 2 motion te 
vacate a judguent in faver of the plaintiff and ageinst defendant 
for the sum of $8204.44, which ows the defeniant ageltted im her 
affidavit of merits to be due plaintiff, Thie judgment was paid 
aad watiefied by agreement of the parties, “he jud@ment ia ore 
reneous and will be reversed and a judgment of nil sapiet entered 
in thie court. 
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LPPCAL FROM WINLOTPAL court 
OF CHICAGO, 


924 1.A. 63l 





Plaintiff brought suit in the Wunicipal court of 
Chicago to recover for wages alleged to be due him for serviees 
an bookkeeper for defendant for a period of 10 weeks, beginning 
Wareh 2, 1920, and endimg July 6, 1920, at the rate ef $35 a week. 
In ite affidavit of merits the defendant denied that — 
Plaintiff was employed by it as ite bookkeeper during the period 
of time mentioned; that plaintiff had been lected secretary of dee 
fendant without eoxmenaation and that any services perfernucd by bin 
were performed as gush secretary, 
The gaae was tried by the court, without a jury, and a 
Judgment was entered in fever of plaintiff fer the sum of $510, 
fyom whieh the defendant appesle. ‘The only point made is as te the 
preponderance of the evidence. ‘the evidence tends to show that the 
defendant company wae organized en February 29, 1920; that during 
the months of December, 1919, and January, 1920, plaintiff werked 
with one Urecknon, later elected president of the company, and one 
Lee in promoting the defendant company; that Merch 2nd a meeting of 
aefendant 's board of éiresters was held in the home ef Brockman and 
the follewing resolution adopted: 
. won motion duly made, secenied and care 
‘ed, ¢ | ateme per : wee ua ona is hereby, allowed ha rete OM 
ion, his Sin Maven inh, 39%, and other thas 


corporat to 
Ten po egy a week of to" eatn Thirty-five dollars be applied on 
his note for One hundred dollars of even date." 
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Plaintiff testified that he worked ac a bookkeaper for 
the defendant for a part of the time from March 4, 1920, to the lat- 
ter part of May, 1920, Grockuan, former prosident, and later genera 
manager of the defendant company, was defendant's only witness on th 
trial, He contradicts plaintiff in certain particulary and he, the 
witness, stated that ne meeting ef the board of direoters of the deo 
fendent company wae held Merch 72, 1990; that the minutes of that 
meeting, introduced in evidences, were in fact written the latter 
part of Harch or the first of April and dated back so “he”® (plaintis 
“gould get salary from Sarah let. * 

The evidence for plaintiff tends to vreve that he was 
euployed wy defendant's president; that such employment was autoorts: 
by @ renolution of ite board of directors, and that following bie ox 
Ploywent he performed services fox eeverul weeks for defendant. le 
is corroborated in some partioulare by the testimony of Charles 2, 

Bruce, his father. 

The fewue of fact in the case wae one which could be 
better detomsined by the trial Judge, who had an opportunity te ase 
and hear the witnesses, and no sufficient reason is shown why his 
findings should be held erroneous. 

The judgment of the Municipal eourt is therefore af firs 
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/, APVEAL FROM BUVICIPAL CouRT 
| OY CHicage, 


2241.A.631 


BR, PRESKDING JueTIeS paver 
MALIVERED YHA OPINLON oF THE CcouRT, 


November 4, 1915, plaintiff entered inte a written 
contract with defeniants under the terms of which the latter 
egroed to convey to plaintiff certain real estate for a purchase 
price of $6,200; $500 of this sum was paid to defendants at the 
time the contract wae executed. Under the agreement part of the 
purchase price, $1400 was to be paid in cash at the tine of the 
consummation of the deal and it was agreed that a second mortgage 
for the mm of $2,500, payable $240 a month, with interest, convey 
ing the premises deseribed in the agreausnt waa to be delivered te 
defoniante by plaintiff. 

Plaintif?’ alleges in hia atatement of claim that a 
wecond morvigage wae tendered defendants, which they refused te 
accept; that plaintiff requested a conveyanee ef the property te 
hia and that st the jime of the alleged breach of the contract by 
defendants he wae voady, able ani willing to comply with the terns 
of the agreement whieh he had signed, The plaintiff sues to ree 
cover the sun of $960, being $306 paid te defendonta at the time 
the agreement wae executed and, us alleged, $600 damages whieh re- 
sulted by reason of the breach of the contract on the part of dow 
fendente, By his aypenl to this court plaintiff seeks a reversal 
ef the judgment entered in defendants' faver in the trial court. 
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by plaintiff’ to defendants in the event of a breach of the contract 
by plsintiff, should be retained by defentants as liquidated dam 
ages, Vor the defendants it is sold thet the purehemer failed te 
give or tender a second mortgage securing the payment of 42500 as 
provided in the contract; that plaintiff hed tendered te defend. 
antes a printed form of second mortyage from which had been otxicken 
many provisions necessary to protect the lien ef the mortgage and 
whieh ave usual in inetruments of the kind. We think there is 
wuch foree in this contention, Ae it appeura in the abstract of 
record the second mortgage ae tendered bad stricken therefrom euch 
usual previsions aa, that requiring the placing of ineurance ia 
Ronpanieas to be selected by the grantee, aveoptable to the holder 
of a firet mortgage, with « lows clause attached to the policies 
payable to the first trustee or mortgages; requiring payment of 
ali prier inousbrances and interest thereon at the time or times 
when the seme became due and payable; requiring peyment of all ez. 
peneses incurred in case of foreclesure, including ecliciter's 
foes, ete., sald expenses oni disbursements te constitute Liene 
agolnet the property, There wae aise stricken from the mortgage 
fomm the usugl provisions providing fer a waiver by the grantor 
of ail right te the possession of all income from the premises 
pening foreclosure proeesdings, and in cage of a foreclosure, for 
the appointment of a receiver to take pouseusion of the preaises 
With power te codlect the rents thereof, ote. 

in addition te the provisions already referred te 
there was stricken from the form a clause which ineluded in the 
land conveyed “the improvements thergon, including a1] heating, 
gas and plwibing spperstus and fixtures and everything appurtenant 
thereto, together with all vents, issues and prefits of sald prent- 
e068, Situsted **«" and alse « clause releasing and waiving fights 
under the Hemeatend Exemption Laws ef the State of Tilinois, 
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A paragraph in the form tendered provided that the 
holder of the mortgage might pay taxes, assessments and insurance, 
payment of which was imposed by the mortgage on plaintiff. In this 
paragraph the grantor agreed te repay all money co paid imeediately, 
but there wae stricken from this part of the form the following: 
“without dewand ané the same with interest thereon from the date of 
payment at seven per cent. per anaun, chall be so mach additional 
indebtedness secured hereby, * 

The evidence shows: that the matier of the form ef the 
second mortgage Wan left te the attorneys for the respective 
parties and that plaintiff hed refused, through his attorney, to 
execute a second mortgage excent with the clauses shove referred to, 
ae Well as others stricken therefrom, The evidence further fails 
to disclose that the plsintiff tendered a 41400 oash payment re- 

We de not intend, of souree, to held that the plaintiff 
Was required to to tender to defendants any particular form of se@~ 
ona mortgage, nor that where, a8 in the present case, the contract 
provides for a second mortgage without specifying ite terms or condie 
tions, the purchaser would be sempellec to tender a mortigege which 
would ipose wireasonable provisions upon him. If it can be said 
that the form in question war put in evidence on the trial, the triel 
judge was justified in finding that it was wholly insufficient te 
comply with the agreement between the garties and the striking there} 
from of so many important provisions was amply suffielent to raise e 
doubt in the wind of the court of the goed faith of plaintiff in 
tenfering it to defendants/ It is our opinion that, aside from what 
is hereinafter said, the mortgage tendered was net in substantial 
compliance with the terms of the contrast. 

The abstract of record purports to show the mortgage 
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alleged te have been tendered by plaintiff. It is insisted, new. - 
ever, that the instrument does act appear in the reeerd. Diligent 
gearch faile to disclose thio tustimiment ix the reserda and for 
this reason, if for so other, the judgment of the trial court ought 
to be affirmed, Gut, as intimated above, we are of opinion that 
the evidence does not disclose that plaintiff bac tendered a eash 
payment of 91400, a» provided by the contract, or that he had tene 
dered a sesond mortgage to defendants enioh vould reasonebly prose 
teot the lien intended te bs ereeted by the ameewiten of the mort- 
B2Be. 
In the case of Lang v. Hagoubery 
Supreme court aaidt 
"“Al1. the achhorities recegnize that sometent parties 
sey — a a ag to pensliios and forfeitures, and that 
gourte of equity, a8 well as courte of law, will recognize the 
Fights of the ies ac te gueh penalties or forfeiture. Here 
 % ho ay sf ty wf ts sot enforcing « forfciture, The dscrces 
defendants im error rightly declared a 
elture. aged the sontreate, aah 8 court im Hewpor ar ve : 
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te hold that contracts soewhat ee to those here were prope 
arly reseimied by the partios and that the vender was entitled 
to retain the earnest money, * 

The evidence asews that the plaintiff paid the $300 
in question ae part of the purchase price, this payment was 
wade as earnest money for the benefit ef defendants, and as 
gueh they hed a right to retain it om plaintiff's faiivre te 
gomply with the terme of the cewtract. Yhe claim is net for 
unliquidated damages, 1% cannot be said that the $900 earnest 
Money 80 greatly exceeds the actual damages caused by plaintirfr's 
brengh of the gontract sa to authorize a holding that the fore 
feiture thereof constitutes, in law, the enforcement of a penalty. 


Srecuein Burmnee Go. v. Wilkin Mtg. Go., 141 111., 532; Parker 
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Washington Go. v. Ghicses, 267 111. 156, 
The judgaent of the Municipal court ie effirwed, 
ABPIRED, 


Mesurely and Matshett, J3,, concur. 
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Wiaintif?’ brought uit in the Municipal court of 
sabeinh 00 veneven te mat OF 2555 pald by im to defemiant as 
part payment of the purchase price of $656 for certain stere fine 
tures, which under the terow of a contract dated ly 12, 1919, 
were to be delivered to defendant at No. 1808 Yeast 47th etrest. 

it was agreed in the contract that the balance of 
the purchase price, 9500, wae te be paid defendant on the delivery 
of the fixtures to plaintiff, A part of the contract is as fel 
Lowst 





“ALL @expoeed parte to be made of onk and all un« 
ae te te be wmode of pine aed finished in the gelden 
o toe receive one coat of stain, ome coat of esheliae, 
poet of yernigh, wel). sandpapered between cath coat and 
risbed to an eggaheli fintoh, * 

Byvidence introduced tended ta prove thet the fixtures 
were wade by the defendan: and were then leaded upon a truck and 
sent to plaintiff's plese of business; thet the person in charge — 
of the ghipment demoanded the sum of 6500 due on the fixtures and 
wom ~hven a cheek therefor, which be imediatoly took to a bank 
for certification, The benk refuned to certify the cheek and doe 
fondant ‘s servant, refueling to deliver the fixtures te plaintiff, 
weturned then to defendant, Suit wae brought by plaintiff to ree 
@over the amount of the first payment on the contract, and defendant 

having resold apart of the fixtures filed a set~eoff te recever an 
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alleged less to it resulting from the refusal of the plaintiff te 
accept them, Judguent wae entered upon the verdict of the jury 
in favor of the plaintiff for the sum ef 9556, to reverse which 
defendant has brought the case te this court. 

The main controverted question of fact on the trial 
wae whether the fixtures when tenderod to plaintiff met the ree 
quirements of the part of the contract above quoted. ‘Evidence of 
fered on the part of the plaintiff tended te greve that the fixtures 
were in part sade up of secondhand material snd that the unemesed 
partes thereof, which the contract provided should be wade of pine 
amd fimiehed in golden oak, cte., were not finished at all but were 
attached to the fixtures in thelr matural state. 

Witmesses for defendant testified that ne sesondhand 
material was used in the manufacture af the articles, but defende 
ant's uaneger etated on the wliness stand that the unexposed parts 
of the fixtures wore not finished, While the unexposed parte of 
the fixtures weve these parte which would usually be placed against 
@ Wall, there is evidence in the reeord te the effeet that the 
plaintiff's purpess was te place the fixtures in a store in euch 
manner thet these parts would be exposed to view, The fixtures 
eensieted in the main ef a 14 feot bakery wallease, a 12 foot marble 
top counter, a 7 foot glass guard and two 12 foot bakery cases and 
glass guards, 

Notwithetanding that the contract previded thet all un- 
 @xpemed parte of the fixtures wore to be made of pine and finished in 
golden oak, ete., the evidence chews thet these parte were net fine 
ished at all, Hvidence admitted tends to shew that the certifica- 
tion ef the $800 cheek was prevented eo soon as plaintiff or his 
agent yeceived notice that the fixtures had net been completed in 
— Reeordance with the requirenante of the contract. 
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Yrom the evidence the jury was warranted in finding 
that defendant had failed in 4 eubytantial weuner te comply with 
the terns of the contract. Ye are therefore nable te hold that 
the judgeent in fever of plaintiff was the reeult of error. I% wild 
not be necessary, in view of what hae been said, te determine a 
question presented as te whether the b111 of exeeptions should be 

The Judgment of the Municipal court is affimmed, 
APSR, 


MoGQurely and Katehett, J7,, concur, 
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BR. PREGIDERG FUGTICN DEVER 
DELIVERED TER OPINION OF THE coURT, 


Defendant appeals from a Judgnent entered against 
bim in the Municipal court of Ghieage in an action brought by 
Plaintiff to recover pesseszion of certain presises described as 
the first floor of 1247 Belt street, Chicago, Illineis, 

Bvidence offered on the trial on behsif ef the 
plaintiff tended to prove that defendant moved inte the prenises 
on the 19th day of April, 1017, ond that he paid the firet month 's 
vent therefor on that date; that defendant thereafter remained as 
® tenant in the preaises for a period ef about two years. A 
day notice of the termination of the tenancy wae served upen de- 
fondant, which notice is as fellows: 

Pe 49 are her mavisios Rag a. veer tenancy of the 


four (4) reemsa on 
ate we eros 
¥ 8 @ 9 ; 
Tilines “ar  ceteate on the 19th | of Jameary, 
» ond you are now hereby : ived te sure 


ah, aad of sald premises to me on that day.” 

It is ineleted that thie notice is legally ine 
sufficient, Section 6 of Chapter 6 of the Landlord and Tenant 
Aet of 1873 provides: 

*in eases of tenancy by the month, or for ether 
sepe teat chan en seve ite comin nelee er rian, 
tenancy thirt 


days’ sotice in writing and | 
 €@ maintain en action for foreible detainer or ejeetnent, * / 
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Notwithstanding the fast that plaintiff testified 
that “now be* (defendant) “pays on the 20th," we think thet the 
netice waa sufficient. It recited that the tenancy tercinated 
on the ipth day of Jemuary, A. 9. 1921, and this seems to be in 
eecordance with the testimony of the plaintiff. fhe last clause 
of the notice, which says, "You are now hereby required to gure 
render voxsesaion eof said breniees to me on that day," may be 
Yegarded ae surplusage. <All that the statute required was no 
tice of the termination ef the tenancy, and this requireszent was 
semplied with when the notice infeorsed defendant that his tenaney 
of the previses would terminate om the 19th day of January, 1921. 
The meking of a demand before bringing the action fer possession 
of the prewises te not required by the siatute. 

Section 7 of chapter 5 of the Landlerd ead Tenant 
act of 1873 provides: 

Sg sa banda ert 
statute in relation to foreible deteiner or ejoctment.* 

Mo objection was made on the trial to the intreduc« 
tien of the notice. Ite euffictency is questioned fer the firet 
time in this court. ‘he objection thereto, even if otherwize 
valid, comes too late, 

the jJudgnent of the Sunicipal court of Chiceage is 

AVP IMERD. 


MeGurely and Watehett, J7,, concur. 
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WILETAM 3. WHEEIAR, | 
Apoolles 


Wi. PRESTOINC JuCeToR never 
DELIVERED €ME OPINION oF vee couRr, 


: Plaintiff in « statement of claim filed im the Maniede 
pal court of Ghicage charged that he was a duly Licensed attorney 
et law in Philadelphia, Pa,; that defendant requested plaintir? te 
represent him ae his attermey in the matter ef a certain claim #hid 
defendant had against the receivers ef 8. %. Graves Company, Tailu- 
dglytia; that as such attorney plaintiff had rendered services of 
value on bdDehali of defendant; that thereafter defemiant adjusted 
his claim against the receivers ani that there was dus plaintiff 
for professional services rendered by him the sum of $760; that 
plaiatitf on June 12, 1917, rendered a bill to defendant for said 
gum and that defendant made no objection therete; that he prusised 
to pay the bill and that on August 21, 1917, paid the sum of $125 
on account thereof, 

Aa affidavit of merits was filed by defendant which 
in substance set wp that plaintiff had advieed defendant that he 
had a good cause of agtion in the State of Pennsylvania against 
the reoelvers; that the adviee of plaintiff thet the clais could 
Be collected was vot in secortance with the law and decisions of 
that atate; that defendant had. plaueé his claim for selicetion 
With pleintiff upon the representetion that plaintiff oould obtain 
‘payment thereof, and that plaintiff's compenention wae to depend 
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upon hia ability to obtain a settlement or adjustment of the claim, 
Defendant further denied that he had ever entered inte en agreenent 
to pay plaintiff « fair and reasonable fee for services to be rene 
éered te defendant oi “thet the vaywent that wee wade wae an advance 
to said plaintiff to be applied ween the feo of the plaintiff whenever 
@ judgment should be recovered or settlewent effected. * 

{he onee wan tried before a Jury whieh returned @ vere 
diet against the plaintiff. Judsesrt wee entered thereom and the 
plaintiff trings the onase to this court by appeal fer review. 

The defeniant 444 not personally appear and testify 
at the hearing. ‘The enly evidence introduced wae the temtineny 
of plaintiff taken by depesition and certain correspondance between 
the parties, ‘The plaintiff testified in substance that defendant 
had been © sslesman for the J. %, Graves Company; that defendant 
aod amother galemeasn named Oarsenter informed plaintiff that they 
hed cleies agsinst the receivers of the company for urpadd eommia~ 
Slone earned Wy thea while the eoomemy wae in the hands of the ra. 
ootvers; at defentont's claim was for the wum of $20,000, ond that 
he requested plaintiff to represent him in the matter ef ite eel« 
hestion; that he filed defendant's «laim agninet the receivers and 
thereafter in an effort te collect it hed held several conferences 
with Ur. Graves, Promident ef the Gewpany, and Ur. Siemoon, who 
Wopresented the receivers; that he hed Pad “nerhane fifte* much 
sonferences and had correspunded several tines with the defendest; 
that after he had performed these services on nehalt of the defend« 
ant he veooivyed free defendant, on June 7, 1917, the letter follow 
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"You will please discentinuc a11 legal proceedings in 
yeferenee to my claim eee es ee Be Se 
—_— er ee 58 One Fe An 








eunintne ie ae sans ew Pert trea med 
dwventie Widaisie ath te eet cay oar Sektage we of .- 
# pede | heme Sete te enssenuete “ ane wwe 











ehttess bio Mave 5 blame sox epg mal 

Write tee aad wer hee oen decd seanhive vie, ot, 

monvi nd Ro mobivn quence iekesnwe yuh woth oe en 
taniucs beh dnetd wort nredton ah costnons Micsg rec 


sedi brew (pnt to in awk pita 
eken ad te ‘testa eet at mas van: @2 


ike ,rocegntl wnt dove role et 1 Me 
itaan garg? anette oP Prot fet of ea 
i deni inh ote AGiy wets Lepowrum be nh 
sae 10 ‘utes tram hs 





Plaintit? wrote » Letter to defendant in whieh he die- 
guesed the services wondered by hin for defanctent and ethers, the 
oagunt of the Glaime, sud concluded by stating thet the amount due 
the plaintiff by defendant was $780, ‘Thereafter on Jone 11, 192%, 
the defendanj, acknowledging reawipt of plaintiff's lovier, re 
quested that a DAML be rendered for the amount due, and on duguat 
20, 192%, the defentant mailed a check te plainti¢f for the mum of 
$225, Several letters thereafter passed between the parties whieh 
when sxucined diseloses that Wheeler, defendant, cought te have 
Pleintit?’ colieet the balance due bim from Ya. Graven of ihe B, & 
Graves Oe. 

n eress exenization the plaintiff testified that the 
defendant Pad sottled hie claim against the reesivere dLrestiy 
with Mx. Greaves, president ef the coupony, 

The evidenes im the retort is 511 ene way and it shewe 
that the plulmtdft het « juet oledm againet the defeniant for the 
Gin of $700, at that vleintiff bed uct only made vo cojestion te a 
DLDA womfered for thie eweemt, it hed setually pada the eum of 
#125 thereon, The uneentredicted teatioony and the correspondence 
shows that pleintiff performed services of welue for defendant at 
his requcet, aud the fury should howe been ineteueted te find the 
aiseuce for the plaintiff, 

The judgaent of the Municipal court will be reversed 
wad a Judgaent wilt be entered here in fowor of the plaintiff for 
0555. Adems v. The Coluhiqn Not!) Life Ins. Ge, 215 TLL. App. 7%. 

REVERED, 








Useurely and Matehett, 77., ooneur, 
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GR, PRESIDING JVSTICE DEVER 
DELIVERED THE GPINION OF TH COURT, 


A potition for a writ of mandacus wae filed in this 
eourt by the petitiener above waned im and by whieh it is sought 
to compel William B. Gewdll, one of the judges of the Municipal 
eourt of Chicago, to sign, seal ond place on file 4 correct bill 
ef exceptions of the prosesdings, evidenee and rulinge in a case 
in the Monieipal court entitied J. ¢. MeGrath v. Adaue Express Com 
Bunz A writ ef exrer woe sued owt of this court on February 26, 
21, vy the petitioner, the judgnent debtor, to reverse an order 
entered fm the case Pecewber 27, 1990, 

the petition alleges thet thirty days were aliewed for 
the filing ef a bill ef exeeptions in the eause; that within this 
time three bills of exeeptions were presented to the court, each of 
Which the court refused te cign; that counsel fer plaintiff in the 
proceedings belew hed objected to tho signing of the bill ef exeep- 
tions presented becasue it contained certain statements sade by 
@ounsel for defendant; that Judge Gem 11 had refused te sign the 
phir or to mazk the same “presented,” and that he had repeatedly 
atated that he wowld not sign any bill of exceptions unless it was 
Gonaented to by plaintiff's counsel, 

The respondent filed an ansver to the petition, in which 
eh sainttted the entry of the order, the allowance of thirty days fer 
‘filing e bill of exceptions and presentation of a document purporting 
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to be ao Dill of exertions within the time sllewed, The answer ale 
Leged that on January 15, 1921, attorneys for the parties appeared 
in court and that plaintiff's atiomey obfectes te an apprevsl of the 
bALL of exceptions in that it contained inaccurate and incorrect ree 
eitals of statements by counsel and court, Resvondent admits that 

he refused to sign a purported bill of exeestions ani he denies in 
his anewer that the document woe presented in good faith er that it 
hed been revised as directed by hin, 

Prom the allegations of both the petition and the anewer 
4t is apparent thet a document purporting te be a bALL of exceptions 
Was presented for signing to the trial Judge ani that he refused to 
@ign it because it did not, as he alleges, correctly reeite things 
said by the eourt and counsel during the trial. Assuming, as we de, 
the truth of the averments of the enewer, it is our opinion that it 
does not set forth sufficient reesons for the refusal of the trial 
wudge te sign a bil) of exeertions. Ye do net, of course, intend to 
4ispute his conclusion that the docusent presented to him eas met an 
accurate bill of exceptions, 

The only point made is that it was the duty ef the trial 
Judge to sign a bill of exceptions which wondd permit thin court te 
review the proceedings and rulings which culminated in the order. 
it wae the duty of the trial Judge, upon the presentation to him ef 
the alleged bill of exeeptions, to exanina it and to indicate and 
gauge the correction of such inaccuracies, if any, ae it contained. 

In the ease of Peowle v. Holdem, 193 11. 323, the 3u- 
prame court said: 

| “ve ao mot desire to be understood as requiring respond 
ent the particular bill of exeeptions presented te him 
in 4 gegen a8 presented, but it was and is his duty to 
exmsine it and to point int ous chore the inaccuracies are and 


should be made; end when the bill, in his {om 
proceedings and the evidence, it is his duty 
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It appears by the pleadings in the ease that the court 
was under the impression that the bill presented was inaccurate; 
that he head indiested such inaccuracies and that counsel for plains 
tiff had stated on « subsequent presentation ef the document that 
the inaccuracies had been corrected. It is evident that the trial 
Judge and gounsel had come to a point where ene asserted that the 
PAL] was accurate and the other that it was inaccurate, Under such 
circumstances the duty devolved upon the trial Judge to correct or 
cause the correction of the bill ef exceptions and then to sign it. 

Ag held in People v. Jones, 103 111, App. 1@9, it does 
mot sufficiently answer the charge in the petition to show that the 
bila ef exeeptions presented wae incorrect; this was net a sufficient 
@xeuse for the refusal of the trial Jndee te sign it. SGommon sense 
requires that when counsel ani the trial fudge heave ceme to a stale~ 
mate, as seans to be the ease here, upen the question of signing a 
bill of exceptions, the trial Judge should of his own motion, either 
by striking from the bill ox by additions therete, make it speak the 
truth an te the evidence and proessdings had before him. As sald in 
the Joneg case: 

“fhe trial judge is sot pnteet to de the clerical 
work, but ous @an and should call the parties before him, diceet 
the berg to make the bili truly show what was done before him, 
REIS ER 

It is our opinion thet the answer filed by rescencent is 
insufficient and that a writ of mandamus should be awarded directing 
Fesponient to forthwith preeeed te determine upon, sigm and seal a 
bill of exseptions of the proceedings had before him on the hearing 
of a wotion te vacate a judgment of Decesber &, 1920, which aaid 
‘Motion was overruled on the 27th day of December, 1926, 

‘There is no merit in the point that in that the tine 


—. Pum — the bill of eucevtions has expired, the writ 





prayed for ought te be dented, The petition shore thet @ D122 of 
exceptions wes presented te the trial Judge within thirty days and 
within sufficient time te enable the court with the aid of eouncel 
to settle a bill ef exceptions whieh would correctly shew the evie 
dence and proceedings had in the triol court. If counsel for veti- 
tionor did, as is alleged, present a document which he in good faith 
believed to be « correct bill of exceptions, then he had done all 
that was humanly poseible fer him te ae. ‘The cases in this connec 
tion relied upon by respondent are cases where ne bili of exceptions 
had been presented within a fixed time limit. 

A demmarrer Tiled to tho anewer will be sustained and a 
writ of mandanus ie awarded, 


DEAURESR SUSTAL 
URIS OF MANDAMUS & APARDED , 


MeSurely and Matehett, J7,, sonour. 
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Thie ie on appeal frem a» Judgment ef pill seudet one 
tered uron « verdict favorable te the defendant in an agtion 
browht te recever the avount poid, 01650, by plaintiff under 
the Workaen's Gonpenestion Act on eceownt of the death of Janes 
Quinn, killed while empleyed by plaintiff. The aceident wae 
@muced by the breaking of a shackle ox U bolt attached to « 
derrick used in lifting beavy concret« biecke. The deciaretion 
eherged that the U belt broke beoauae 14 wae negligently asde 

There io little serious vontroversy as to the 
feete., In May end Jaume, 1912, pleintiff was constructing piers 
for a beidge aeroee the Ghicage river «t 16th street in chiesce, 
the piers consieting portly of concrete bleeks weighing from 14 te 
16 tons each, whieh were raised end pleced in powition by « derrick 
and mast, It wae found neseseary to procure a new U holt or clevis 
to be attashed te the top of the mast. | 
, Yrideay, May 31, plaintiff's master sechanic, Armend, 
who was working on thio Job under «@ general forosan, went te the 

hoy of the defendant with « pencil sketch of the kind of U bolt 
ized, Thie wan shown to « ir, Peterson of the defendant company, 
n the request to moke thie article for the plointiff., Peterson 
t firet declined to take the job on the ground that he did not 
ve ) the neeensery equigwent ey wateriel, Arsand ineisted, becouse 














plaintiff hed to have it the next day, and Petersen informed him 
that he did not know how it ewuld be mnde as it would require « 
etemn heamer, which defendent did net have; that there was a chenee 
of welding 14, mat thie sould aot be enfe, ond Peterman advised 
ageainet it end eugeested that thay take it te a concern having 
hous banners ent equipped te ucke yach « belt, Amend, however, 
gaid thet he wuld see defemiant's blecikwaith, Serenson, wat Patere 
wom ogein seid that they would not take the reepensibility, es they 
were not equipped te make a proper bolt. ‘he bisekemith, Sorenson, 
aleo adviced Armand that it sould be made with a «teem bauer, but 
Avmend voplied thet thie wuld teke « week ond he gould not wait. 
Gerenson said he wuld try to weld it, but be did mot have the mee 
terial, Aronnd end Sorenson then want together <o « junk yard 

near by ond Armend picked out a clees ef wrought iron te be welded 
ente a plece of eoft atoel selected from defendant's shop. On the 
following day Armand agein ease to defendant's shop end watched 
Serengon wolding the bolt, ami abews one o'eieck, wien it was fine 
ished, Armand took it away, expressing approvel of the weld. Serene 
won teetified thet he ms not given any instructions «9 toe the 
strength required in the bolt nor a¢ te ite use, ond that he did 
not knew what it wae to be used for. There wee alee tegtineny thet 
the welded belt aenemred te eamply with the sketch subsitied by 

the plaintiff; that plaintiff's shop head no facilities fer asetylene 
welding nor any stems heweare, nor any device fer tegting the strengtn 
of such » bolt, Pieintiff took the bolt away end on the foliewing 
Puecday, without any teats ov te ite strength, attempted to use ite 
Mwidence shewed thet there were machines for testing tenaile strength 
in general use in Ghieags, and such testing machines were at a maru- 
feeturing plant wiles wae net fer from the place where the belt sas 
te be used, Pleimtitr's general forenen testified that in twenty 
tour yeare' experience with derricks, he hed never seen # welded 
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belt used in such work, and thet he knew mush « belt would net carry 
as much weight se o solid plece would esrry. This was correborated 
by other evidence. The first attempt to use the bolt wae in lifting 
@ gonewete bieek 14 te 16 tong in weight. This hed been reised 
ebout 56 or 6 inches, when tho eheekle bolt broke and the boon of 
the derrick fell on Quinn, injuring hia so thet he died, 

This is on aetion in tert slieging negiigent construc 
tion by the defendant. It iv not for a breach af warranty, end 
eases touching an implied warranty that an article will be made in 
& workmenlixe menner are act in point, 

Brom the facte in the record the jury sould rightly 
eonelude that plaintiff wae gulity of contribetery negligence which 
would bex ite recovery, efendant eas unt experienced in mekxing an 
article like the U bolt in question, nor equipped fer such work, 
and plaintiff wan oo informed. ‘The bolt wae aemwfectured accord=— 
ing to the directions and under the euperviwion of plaintiff end, 
in part, out of waterial furndched by it. Plaintiff's general 
foreuan knew thet it wac haserdcus fo vce s bol} made im thie wey, 
ne it would be eonvideratly weaker then ene wade with proger teols 
eut of @ single piece. The jury could well conclude that sleaintiff's 
vepresentatives were se desirous of proceeding speedily with the | 
werk ef plaeing the conerete “locks that they were not willing te 
maspend during the time it would be meceecary te erocure a belt 
nade in the proper end customary way end out of the preper saterialss 
Plsintirr took « chance on a mekeshift end preeseded te wee it withe 
out auy preliminary test. Such conduet was negligence contributing 
te the accident, and plaintiff ceunet recover for any alleged negli- 
Benee of the defendant. | 

Defendant argues here ageinct the right of pleintiff 
to maintain this aetion, clsiming ii is not peruiesible under see- 
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tion 29 of the Workmen's Compensation Act, This point vas mot made 
oy relsed in any way won the trial and it is too late to make Mt 
for the firet time in this court. 
The judgment 10 right ond iv affirmed. 
APPIARED, 


Dever, 7. Js, and Meteahett, 7., concur, 
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In this suit pisintiff seeke to reeover royalties 
growing out of 2 contract whereby plaintiff granted to Dm. o. 
James, president of the defeniant sompany, the right to manuf'ro- 
ture and sell « certein device on vind ek lettera patent heve been 
issued to plaintiff, Janes subsequently assigned thie contract 
te the D, 0. James Manufacturing Goupeny. This company and Dy Oe 
Jamen were mode parties defendant, wat afterwards the case was die- 
misved an to James. Upon trial it was agreed between the perties 
thet if ony eum wee due plaimtifr for royaltion the waeunt would be 
$2050.06, Upon hearing by the court fiuding was fer the defendant 
and plaintiff appeals from the Judgment of wih sapiat. 
Qn Sume 27, 1906, lettors patent had been tesued to 
a, @. O'Kelly upon speed reducing devices for motors and dynames. 
On February 25, 1907, 7 as perty of the firet part granted te 
De Oe James, verty of the second part, « license for "the aole and 
exelusive right te mamfacture ond «oll® these devices te the ond 
ef the term of the patent for specific royalties, The defendant 
@onpany thereafter pald 211 royalties under the contract from ite 
date to May 28, 1915, and bave paid none thereafter. Plaintirf 
wee for reyalties upon devices monufactured sui sold after this 
ah hie dude Zanen sent plaintife a letter referring 
i the, saying, "I do hereby determine end pub an 
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end to said contract," ani that James and 0. 0. James Menufecturing 
Company would pay no further royalties under the contract; that 
Janes hed learned that the letters patent granted te O'Kelly and 
referred to in the contract were of no binding forsee becsuse letters 
patent had bren granted upon the seme principle long before O'Xelly 
hed obtained his, end therefore any one hed the right te manufase 
ture these devices without sny autherity or license fron O'Kelly. 
The ietter further said, "You will, therefore, consider the eou- 
tract between you and me, regarding yevr patent end your speed re- 
@ucing devices, es st an and from this day forth. The cocpany, 
ef whieh I am president, end i individually, oleim the right te 
: wi 1 soutinue te mamifacture speed redueing dee 
viene of the character wrich we hare been meling ond will, in the 
future, refuse to puy eny reyaitier on the eane te you.” 

(me of the things which seemed to have moved James 
te desire to terminete the contract wae this; In the year 1912 
Mt was enlled te the attention of both plaintiff ond Jemes that 
Poote Brothers Gear and techine Compeny efverticed 2 device simi- 
lax to the O'Kelly patent. O'Kelly thereupon filed a bill in 
the United States District Court aceinst Poote Brothers, slleing 
an infringement of the O'Kelly patent. Subsequentiy this bill wes 
amended #6 an to make D, G, Janes = perty complainant. Ye the or- 
‘Aginal and amended b1lL Foote Bros. & & M. fo, filed answer, set~ 
‘ting up @ musiber of patents granted to ethers long prior te the 
‘O'Kelly patent, and asserting thet there was nothing new about the 
O{Kelly patent, ond that the speed reducing device mede by then was 
‘not on infringenent upon that patent, but was covered ty ether pat- 
ente whien had expived prior to the issue of the O'Kelly patent. 
Deport ions were taken in thet exee ond copies of the alleced pricr 
patents were inbre duced in evidence ond the attorney fer O'Kelly 
a Jai en, 2 apeciaMist in patent law, took these exhibits avay 
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fer examination by them, At this exacinetion James pointed out 
that certain prior patents issued in @yglend in 1868 and another 
in the United States in the same yenr covered everything that was 
vedug mode by the & O, Janes Menufecturing Company under its | 
lieense, and thet these anticipeted the O'Kelly petert. James 
testifies that thereupon at the conclusion of the conference he 
eaid, “O'Kelly, we baventi got = leg to etand on,* and thet every- 
thing thet they were manufacturing had been anticivated, to which 
O'Kelly replied, "That in right, Jeues.* Thies conversation ia cor- 
roboruted by the testimeny of suother wliness “ho was presant. 
O'Kelly voncedes the truthfulness of thic conversation as far as 
the stetemeut of Tames coos, but denies that he mede the reply ate 
trivuted to hin, Gubsequantiy James hed a conference with the 
patent iawyer, %. Thomason, who advised thet it wee useless to 
proceed any further with the ease, to whieh James agread, and 
inetructed the Lewyer te co no further and sent kim = check in 
Peyment ef bin servicas. Then followed the letter of Fay 24, 1914, 
above deveribcd. Defendant then eraved the word “patented® from 
ell ite litercture end exteloguer desexribing the deviee, which was 
also chenged somewhat from the C'Keily patent. Several monthe 
thereafter O'Keliy and his attormcy, Ke. Thomason, without any 
notice te Janer ond without his knowledge or consent, entered inte 
am agreenent with Foote Erethers Gear and Machine Compeny, voereby 
® goncent 4eerse wax entered in the suit in the Dietriet United 
States Court finding O'Xeliy's patent valid, put that Foote Sreth- 
eed were not infringing the same, James did not koow of this de 
@ree for severe) years thereafter and until some Lino after the 
The sida ef the plaintiff ie that defendent is 
i as lik dann contract, whether the patent is valid 
‘Oy Amvalid; that oven if piaintirr's potent» were invalid and the 
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device free for manufacture to sl] the wrld, deffendent is lieble 
under the contract because x licenses cannot quest ion the validity 
ef the ligensor's patent. Citing Rhodes v. Ashurst, 176 111. 361; 
Eilinois Weteh Gaze Go. v. Ecaubert, 177 11. 589. Im the Bhedes 
@ase the complainant filed a bill praying for apecific performance 
ef en sgreevent to easign a patent. Sefendants filed a eress bill 
alieging that pleintiff had licensed another concern te make the 
articles «pon payment of reyelties, and asked for the caneeliation 
ef this license, There was no question of the yalidity of the 
patent. The languege in the opinion teuching that wae gbiter. 
Didinois Yeteh Case Ce- V+ Hoaubert was ® mit in aseumpsit te 
weeever roysities. Under the contract defendant ¢laimed it was 
an infringer and not « licensee, but it wae held that beth perties 
had so seted as to be estopped from discl&iming the position taken 
under the contract. In none of the eases cited was there a notice 
ef repudiation or termination of the contract auch as is present 
dn the instant case. Hye vs Nnywond, 16 111. 1535, was « suit te 
resever upon « bond for the purvhese of a patent saw mill, Defend- 
ant pleaded that there was ne petent woon the saw mill and it was 
held thet the defendant could show this or that the patent was in- 
valid as showing failure of consideration. Gther eases to the 
game effect are Mgraton v. Sweat, 82 3. i. 526; Girone v. Sexyor 
‘Sotten Gin Co., 197 Mewes. 63; Brazel v. Guith, 141 Wich. 628; 
Dutghess Teel Co. Ve Kola, 44 App. Divs 624; 6O He Ys 8. 94} 
Anziey v. Baton Go., 96 Pa. St. 594. 

While there ic net sufficient evidence to justify 
& finding that the O'Nelly patent is inyslid, there is sufficient 
@videnee to justify the trial court in concluding that the parties 
had sgreed that the consideration for the contract had failed, 
Wiich was “the sole and exclusive right to manufacture and sell." 
‘Tf this right was free and open to everyone, the very purpose of 





SEA, 3h Someaet re, 1 Ete aS 








eal ohne “ sceeRDD ) ream seem ded? LE eee 
wake {toons ori) 40° Sores hig jmetd Saogwe we tronnyny notations 
ttt te erin aey alt bo mebteeny om wate | 










tmperie et v2 ses dowrtaap ante Ye pe 10d ¥0 multathuqen 9 

ot thee # geo GE olik Ba agecces, ” so — is i A i ! 

<benaitent Lila mao tusteg 2 to eaacetwg od? ay? hme a epgy a me 

tar 14 ben ihtn vee od neqe tomtag om are eredt fm bewanle | 

wah wm jooteq att dart vo made wore phon | sesteichaiaedl ft 

ot of Nanas WHAT pnedsetehiunne te OOEEAHE | 
1080 sala SO ons ian te rege TOK yD ee saat 

pw ok ok 6K OB 1809 ovK vagh OMY A vt sal | 





the sontract would heve failed; the parties could properly sere 
as to this, which would amount to mutual consent to the ternina- 
There ic alee suffielent evidence that pleintiry 

eceepted end sequiereed? in thie termination. Although plaintirr 
wan in defendant's place ef vuciness severe) times thereafter, he 
did not refer te the latter from Jemes refusing to pay further 
voyalties, Gubsequently the ettoruey fer plaintiff wrete te the 
defendant warning it ageinet referring in ite literature to the 
O'Kelly petewte. There is also eufficient evidence fer the court 
to heve concluded that thereafter the plointiff made some arrenge- 
ment with his som, Gregery O'Kelly, whereby the letter had the 
exclusive right to manufacture these devices and custemers were 
motified that #11 orders showl4 be pleeed with Gregory O'feliy, 
The son nso igwued cireulary deceribing hineelf ae exelusive 
agent ond manufaeturer. “e teetified this was dene efter cone 
@ulting with plaintiff's attorney ond thet he did business with 
thie attomey for his father through the whole tranenction. There 
were a large number of letters intreduced from Gregory O'Kelly 
t® various parties, saying that he was the exclusive manufacturer 
ef the O'Kelly device, There were expressions in some of these 
Letters advising “tint until recently 0. C. James wan Licensed to 
manufacture” the devieos; alec that 5. 6. Temes is ae longer au 
therised to manufacture it. ‘There was olee evidenes thet plain- 
‘iff wede etatemonts indicating he and his gen were working in 
woliciting orders, Although the letter of repudietion was written 
in May, 1913, this mit was not commenced until deteber 5, 1915. 

¥ vom sll these facts and other circumstances appearing 
an the record, the trial court could properly believe that the con- 
tract in question was tersinated by consent of both parties therste, 
because of their belief thet the patents wiich were the subject mat- 
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tery of the contrast wore invalid ond net wufficient te give defendant 
& wonepely, vaieh wen the puxpese of the sqreesent; that this terale 
nation wow acted upen by the plaimtir’, whe thereupon pragoeded in 
eonmogtion with his een te camienture ond vehi the derice oi Ria 
om acount. The contrast heving been Useo ended, olaieatitfr wie 
mot entitied to recover the royalties sued for, and the fudcment of 
the Musiieipal court wow proper ard is af firaed, 

APFIRUED, 


Dever, Ps 7., and Matohett, J., odncur. 
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\/ APPEAL FROM MUWTOTPAL cour 


va. \ 
GRONGe AUSTIN RIMKINY and OF CHICAGO. 
men OD OAT.A. 688 


BR. JUSTIOR MesIARLY BELIVERED TRE oPIvion oF fms cower. 


This is an eappesl by defendants from an adverse judge 
ment in om ection of forcible entay and deteiner. 
Pleintiff sought te shew thet he was in rightful 

Poureesion of the presises but was forcibly recoved therefrem by 
the defeniant Hinkley. Gonsidering the slightly varient steries 
of the witnesses the jury properly aould believe that pleintirr, 
whe veoided at Bleosincten, ONlineie, for seversl yeare orier te 
the triel, and who me eighty-five yoars of ge, wee the omer 
of the preaises in question and hed been for twenty-five yeara; 
that Hinkley, whe was in the real cetste business, had leoked 
after thie preperty for him while he wes awmy; that on er about 
Getober 25, 1920, plaintiff went te the prewiees, improved with 
» two story frame building, ond found it unoesupied exeent for an 
putenobile, und the deore not losked, Later the ame day he again 
went there with twe other persons and found the desr locked, but 
siertiy afterwards one 7. Keld (whe eaye be rented from Hinkley) 
Que and unlocked the door and let them in. Bloomer then informed 

Ad thet the property wee hie and thet he was going to take poses 
yonion, le asked Kold for the keys of tho door and wae informed 
hey were in the door, and pleintiff took them. Keld left, lonving 
ee im possession. Pleintiff eceupied the building until the 
a mg of Cetober 26th, when the defendant Hinkley sppeered and 
ad some conversation with plaintiff, wlaiming that he, Hinkley, 
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had « contragt on the property, wiich plaintiff denied, Hinkley 
thereupon ordered plaintiff’ te get out end upen pleintiff refusing 
gent fox o police officer who, vith Ainkiey wid bis clerk, teok 
hold of wieintiff end fergitly sud exainet hie will efeated him, 
Hinkley then put « different leck on the dear and threatened 
plaintiff with trouble if he choald agnin attempt te enter the 
Wudiding, Im the early pert of Sovesber the defendent ivenk Back 
weved inte the building pursuant to come talk he hod with Hinkley. 
Written demand for possession by pinintiff was served om both 
Hinkley and Meek before bringing sult. Bese upon thie narrative 
of the egeurrence the verdict scainat the defendants properly fel- 
The wubetenes of the defense roleted te certain nego 
tintions evidenced for the mont part wy writings whieh were held te 
be incompetent by the trial court. Offers were made of these doau- 
mente and they emposme in the reserds ae defendanta! exhibits marked 
ter idevtifestion. They purvert tc be a contract made January 16, 
4910, between J, 1. Higomer ond one Geerce Jung, sereby, upon oon- 
@itiens of certain payments to be mode iu monthly instalments with 
interest snd peyment of all texes ond easesemente on the pronless, 
ond keeping the Wullding insured, Bloomer agreed te convey the 
property te June. yon default of any of the eonditiens the sen 
tract «es to be forfeited, <11 paynonte to be veteined by Moomer 
ae liquidated demeges, sai he hed the right te re-enter end take 
pouseesion of the premises, April 1, 1920, Jung assigned his in- 
terest in thie agreecent te Karey Ciliiene ad on July 15, 1999, 
Willians easeigned it te the defendant Hinkley. Octeber 25, 1920, 
Blenwer served woon Hinkley and Jung « written notice that beeauce 
of their failure te pay the taxes levied and due for the year 1929, 
wpon the prenises, ond beewane of failure to keep the building in 
sured, and beosude of altering and damaging the sane, and because 
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of fellure to meke payments ae provided under the contract, cadid 
gontrect wee declared cancelled end ineediste yersermion of the 

We hold thet the trie, sourt ruled properly in ex 
@luding these doowsehte ond in refusing te go inte the morite of 
any eontrovoruy over the richte of the parties arising out of them. 
Gush « controversy would more prowerly arise won 2 bikl tov spockfie 

With these dowments excluded there is ne beele far the 
argument of defendants’ sounsel orediented uwwon the assertion that 
the peceoosion of Kold wan the voweenction of Hinkley and thet 
plaintirr himself tn taking possesaion of the premlene an he 614 
wae guilty of = fovelble entry, Gasce cited upom thi« theory ave 
not applicable te the fasts properly before ue. If defendant 
Himkley thought he eee entitled to pececcstion by fiotue of auy eon 
tract or sewigament thereof, he soujd beve hed roeooures to the 
oourt to obimin possession. Ar was anid in halos ve Bemdolek, 147 
‘Tile 538, not even the owner hae the right te teke fersivle wannabe 
from another, wo matter if he my be entitled to it, and if porsession 
iw taken egainet the will of the person in pewsoenion, the one taking 
pouwersion will be liable in forsible entry end detainer, even though 
the ertoupant's posseerion may be vnlaviful. 

After plaintiff wae fersibly efeated the defendent Enck 
teok pnocseroion,wder whet sermiocion or Iteenee Le not olen. He 
teotified thet he tesk yousersion after he had a sonvereetion with 
Hinkley, Mowever this say be, he wee properly served with denend 
for pouueerion by the plaintiff aud vreperly Joined with Ninkisy 
‘Ae 8 defendant to thin action, 
| Re prejudicinl errer was semmdited by the court with 
@ to the iuetruations te the jury. 
| We eannet consider points made agsinst the judenoent 
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whlch involved the merits ef » sontxoversy not properly cognissble 
in the instont ease, Upon the competent evidence the verdict and 
judgment ware proper and the Judgment ie affirned, 

ASPIRED, 


Bever, Ys Js, and Metehett, J., concur, 








APCRAL FROM CIRVUIT COURT 
G2 COOK COUNTY, 


299A L.A. G33 


BR, JUGTICE MESUNELY BELIVERED THY GPINIGN OF THE OoURT, 


Bavard Yeign, appellees, filed hie claim in the Proe 
bate court against the eetete ef thease Feigh, deceased, which 
wae allowed, Jobn Yeigh, one of the executors, appealed te the 
Gireult court, where, upon trial, appellee had a favorable ver= 
4iet and Judguent was entered thereon for $10,000. Appellant 
has appealed therefrom to this court. 

&ppelles based bis claie wpen « promise made in 
May, 1915, by Thowes Veigh, his uncle, that 4f appellee would 
vesign from his eupleymont at Chicago, Tilineis, and move to 
Duluth, Binneseta, where Thome Peigh Lived, smi take care ef 
him ami leek after his bueiness affairs, appelles would reeeive 
his expenses and a wonthly salary of 6250 and a house of the 
Walue of $10,000, 

Thouss Polgh was @ becheler, and at the tine of 
| the alleged verbal prowise to appelice was about @7 years old 
and dm poor health, He owned certain lands near tuluth which 
 @onteined deposits of tren which wore leased to a mining com 
pany oH © royalty bests which gave him = large income. He was 
Living slone in a hotel and by reason of the infirmities of age 
and 42 health and being a eriyple it becane more diffioult fer 
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him to eure for himself, Friends in Duluth advised hin to proaure 
woneone to logk after hin physically and to size aiterd te hig 
Wusiness, This neo? was further euphasived by an accident in 1918, 
im whieh he was injured. Sorly in 1915 he started en a visit to 
California with o relative, suing by way of Chicago, where he stopped 
fer a few days at the heme of Mrs, Sarthe lurray, a niece. At that 
time appeliee wae living with his wife in Ghiesge and was in the eu 
ploy of the American Gan Company at o oelary ef $125 a month, Ape 
pellee and hie uncle met and made an agresuent for appellee to Leave 
Chicage and go te Duluth te care for his unele and look after his 
‘business fer a compensation of 9250 a menth and exenwes and, ape 
pellee enys, a house of the walue of $10,005, bet appellent dice 
putes any agreement for the house er ite value in money. ‘This litie 
gation in conesrned with this iten of $10,006, 

With due regard for the variant and contradictory steries 
of the witnesses, the jury could sroperly believe appellee's version 
of the agreement. Mra. turrny, the nivce above referred to, testi« 
fied eutegerivally that Theses Peigh tol4 her he had asked appellee 
to go to Duluth te take care of hie business, whieh he was unable to 
attend to personally, ova thet he had agreed if appellee would de 
thia to give him “a $16,600 howse and expenses," thet her uncle 
egain told her the seme thing in June, 1915, and that appellee had 
agreed to this, 

Appellee subsequently geve up his buainess in Chieage 
and went te Duluth to Live, While there he and hie uncle looked 
for different residences for wale and vieited ihe office of Themns 
Peigh's attorney, where the uncle left $260 as earnest money en ac~ 
count of the purchase of & certain lot, which transaction, however, 
Was not carried out, eo the seller was not able te give o good title. 
Thomas Yeigh repeats to a Mr, Mahoney, cashier of a bank in Duluth, 
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@ friend of seny years, the agreement he bwi ade with appellees as 
to his compensation, including the $10,000 house, 

In Jomuary, 19146, Thomas Peigh was seriously 112 and 
eppelles reagved hin te » hespital and there cared for and muareed 
him wotdi his renews) in Avril. Appellee wleae Looked after bis 
wnele's business, attended te his banking matiare, depoatting 
@hecke for royalties, and other details. In April, 1916, Thomas 
Peigh game to Ghicage te live, making hie residence with his 
mlese, Mrs, Wurray, witil tiie death on Geteber 26, 1918. itn 
the fell of 1916 a sult was commenced against him by « party 
@laiming one-half interest in tro of the ivon mines, involving 
mvch srpensive litigetion, te all of which apeeliee gave his tine 
and attention in preparing evidence ani in conferences, and brought 
his uncle from CUhiguge to Brainerd, Mincesota, and eared for him 
during the tro weeks consumed in the trial. ‘The wnele expressed 
himself repeatedly as very much pleased and sratified with the 
@are and attention bestowed on hiu ond bis affeice by his nephew. 

A Puriner attempt wee wade to proeure a house for 
$10,000, but apparently nothing suitable could be found; thereupon 
Thies Feigh said te appellees, in the presence of witnesses whe 
testified thereto, “Let it go then; I'll give you $10,000 and yeu 
Gan do what you like with it.” There was alse evidence thet in the 
‘asmer of 1927 appellee and his uncle had a converastion in the 
Yealdence of Mrs, Murray in Chicage, in which appellee asked his 
uncle when the promised $16,006 would be paid bis, and was told by 
the uncle thet he did net wich to drew the money out of the bank 
et thet time, ae he had his lawyers to pay, and he wanted to wait 
eatil the laweudt was over, but that his nephew need not worry, 
for if he 414 mot get it now, "after I am dead there is plenty in 
“jiy estate and you can get it there." avpelise continued te give 




















maed 990 086 mite sacha vse 
hee ETE Liew iaae awe dete onaentt soeek oe sehaiediemalll 

} - Bawre he cat exne emect? Ce Lad heat & o8 vst on 
abt veghe botieot san oativand kaya ce Servers al 
anttivegeh jeeal2as ashined obit of Babin ye s 
feimowy {BECE «fkegh ak ,attadnd wordy aan eet 
ait athv venshievs gid yattobecr emens oe ue 9 
WI SLE ee severed ao stand adsl peer gina 
Ghee a yd bet tuatege deoadaeon aw ee 7 
natviovad yvonte tock ot Lo ow? ah Pementek Ue 
wwie atl oveg eotinege mobde 24 ten we Saramenad 
Sityeccd has tebichenstr ah fom eonmbive * 


att <e be shia as ‘ld Bt Et 
nana Sh OF utes was drt “2 ee nig 


Dae 0d dedi oi haw cv oF xarQNO ae heat i 
corres dae hoa wedgon esl Joel dod yieorw woe hse 
al whole oh oeantt teh me K xato" von st 40m) 7 


attention by marsing his uncle, vho wes virtually helpless, and 
@aring for hin phyeiesl reqsirenents up te the time of his death, 
Appellee never receiver the 910,000 end efter hda uncle died Pilea 
hie claim agzinet the «state. 

Thomas Yeigh ieft a inet will and testament, in which 
he wane aS executors Rdward Peigh, the anpelles, John Feigh, ape 
pellant, and four ethers, 48 apyelies wa» one of the executors, an 
attorney was appointed pursuant ta the statute te defen? the estate 
in the Probate court against thie claim, sieh was aliewed wen the 
first hearing, but subsequently Jehn Feich, sopellant, secured a 
vacation ef this beesauss of seme irregularity in the netice of the 
hearing, Subsequently upon hearing of evidencs the slaim was again 
Allowed for $16,000, John Feigh appealing ther«from te the Gireuit 
court, the claim was there tried before a jury weich supported it 
by verdict, followed by judgnent. 

The mwpreai te the Girenit court was net taken by the 
attorney appointed on behalf of the estate, bat was taken by John 
Feigh individually ami as co-exscuter, and he seems te be the only 
person opposing the claim, fhere is considerable discussion tend+ 
ing to shew that bis setive for thie opposition in because of dige 
appeintsent at not receiving frem bis unele vheat he bad expected. 

Other witnesses gave testimony as te conversations 
with Yhomas Feigh tending to suppert apvelice's version ef the 
agreesent between him and his uncle, Fron this testiseny and 
fvem ether cireunstances present, the jury properly dould conclude 
thet Thomas Feigh had first prasised appeliee, in consideration 
of his services to Himself and his business, in additien to a 
Galery and expenses, a house costing $10,000, but when it proved 
aiffieult te procure a suitable house the character of this com 
Ppensetion was changed by the uncle te $10,000 in money, As the 
services agreed upon were rendered and this part of the conpensas 
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tion was not paid, ¢laiwant was entitled to an allewance fer this 
aneunt against the estate. 

Defendant asserts an accord and satisfaction te defeat 
the claim, In June, 1917, Edward Peigh made cut o check for $1500 
te his own erder, which was signed by his uncle, whe directed that 
om the stub of the cheek book the notation, “In fwll fer services 
from June 92, 1917, to June 17, 1914," be made, Apparently cbout 
this time sypeliee, by agreenent vith hia uncle, wae te resolve 
oneehalf of the amowat of $250 a month, the salary first sereed 
WHOM, with the unterstanding that appellee conld aceept ether em= 
ployment in addition to his attention te his unclo's affairs, which 
would net oceupy a1 appellee's time, This check is said te be an 
advanes payaont for one year unler the new arrangenent. There was 
@vidence indicating that neither Thomas Feigh nor his nephew, spe 
poliee, considered thie ae modifying in any way the promise to pay 
$26,000, and Thomas Paigh eo stated. A few days before his death 
Thomas Feigh teld bis nephew, Thomas Murray, that, *Sdward Fei gh 
else has $26,000 coming to him and I want you te see that my will ie 
earried out and that Edward Yeigh gets hie money too," There was 
ether evidense of traneactions or statecenta by Themas Veigh ine 
@ieating that 14 was not hie intention that this $1500 check sheuld 
affest in any way the prowived $16,000, One of the factors consti 
tuting accord and aatiafaction is that the avount paid must be given 
in settlement of a cleis in dispute, The Farmers and Bechanies Life 

 Aegociation v. Caine, 224 111., 9; Jangi v. Gerny, 237 I21. S50. 
‘Phere is no evidence of aay dispute between appellee and hie uncle 
am to the premise ef $10,000, hence the scoeptance of the $1500 

! Appellant contends that the prowise of Thomas Veigh 
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to convey & house to his nephew was merely a prowise te meke a gift 
and not as compensation, The evidence doce not suppert this, but 
from many thinge said by Thomas Peigh it is shem that $10,000 was 
intended as compensation for services rendered te the unele. | 

Tt is said that the promise to convey a *house* is toe 
uncertain to be exforvible, As we have said abeve, the evidence 
shows that when a suitable house was not readily found, tne character 
ef the coupeneation was changed inte moucy. 

it ie claimed that there is a varlence between the evi« 
dence shewing an agreenent te pay $16,000 in money and the clain 
filed im the Probate court, which asserts o prowise te convey a 
house to the value of $10,000, Claims against the estates of de- 
Getents are purcly statutory proceedings ani not otrictly srececd« 
inge at law or chancery, in pleading they are much Like the prace 
thee in the Justice of the pease courts, where the ease is what the 
evidence makes {%. Grier v. Gable, 169 111. 29; Thomson v. Slagk, 
200 E11, 465. All that is required as to the form of such o cleim 
is that it should specify and identify the transaction out of which 
the claim arose, a0 that all. concerned may knew of its general nature 
ané character for the purpose of investigating and defending, if 
necessary. The present claim met this requirement. 

Ae the evidence shows the promiee wae te pay money, the 

Btatute of Fraude is net involved. 

Appelles has alleged cross errera touching the appsal 
Doni, and aske us te act upon these in the event of a reversal. As 
‘this contingency does not occur, it is unnecessary to consider the 


The evidence tified the verdict; under the law the 
h peesentiy Tokheweds and it 4s affixmed. pte 





er, ?. J., and Matehett, J., concur, 
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ANDREW ARIWERTSON, : f 
Appellee, Fi 
SPPn al, FROM CIRCUIT coURT 


Be / OF COOK COUNTY, 
Appellant, ‘t 


./  2241.4.633 


vs. 
J. ¥. STRICKERT, 


ER, JUSTICE MeSURELY DELIVERED THE OPINION OF THE coURT, 


Plaintiff, a carpenter, while employed by the defend- 
ant received injuries through am accident. He brought euit for 
compensation, claiming that the accident was caused by the negli- 
genee of defendant, and upon triel had a verdiet and judgment for 
$1250, Defendant appeals, 

The declaration alleged thet the negligence of the de- 
fendant consisted in the violation of the provisions of an act for 
protection of workmen engaged in structure! work in force July 1, 
1907, Illinois Statutes (Hurd) 1909, pege 1098, ‘Thus provides: 
“That all seaffolds, hoists, eranes, stays, ladders, supports, 
or Other mechanical contrivances, erected or constructed by any 
person, firm or eorporetion, in this State, for the use in the 
erection, repairing, alteration, removal or painting of any 
house, building, bridge, viaduct, or other structure, shall be 
erected and constructed in a safe, suitable and proper manner, 
and shall be so erected and constructed, placed and operated, as 
te give proper and sdequate protection to the life and limb of 
; v4 person or persons employed or engaged thereon, or passing 
_ Under or by the rye 4 and in such manner as to prevent the fall- 
_ dng of any material that may be used or deposited thereon, * 


We held that plaintiff failed to prove that the accident 








i because of any violation of this statute, and that the evidence 
that it was brought about by another cause, 

| The chereines was in the early part of September, 1911, 
eintitt with others was employed by defendant in renoving certain 

, Which hed been erected on the lake front in Chicago, ‘There were 
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fifteen of these whieh were so constructed as toe be temporarily 
erected at one place and then taken apert and erected at anether 
place, The defendant had not erected them on the luke froat, but 
was taking them down for erection elsewhere, They were about 30 to 
46 feet wide and 60 feet in depth, about 14 feet high in front,which 
faced east, and 10 feet at the rear, The frunework consisted of 8 F 
8 wooden posts in the walle at intervals of 16 feet, crosa braced by 
braces running from the top of one post to the botton of the next, 
The side walla and partitions were nailed in sheets to these braces, 
Three iron girders rested on top of these posts running from north 
%o south over each hangar, leaving a free space below for the hous- 
ing of aeroplanes. Wpon these iron girders were laid wooden roof 
jeists 2% 10, 16 feet lonc, running east and west, On the top of 
these roof jciats the roof boards were laid in sheeting 7/8" thick 
and on these roof boards a covering of tar paper was laid, 

The work of removal hud been progressing about two 
and ene-balf days before the accident. The work was »ercun on the 
hangar at the north end, The tar paper was first removed, then the 
roof boards taken off in sheets, then the joists which had teen 
Standing on edge were turned over on their flat aides, resting 
aeross the tops of the iron girders, Then the partition walle were 
removed, At the time of the accident the north wall reef and front 
@nd rear of the first hangar had been entirely removed. On the sec 
ond hangar the front and the roof sheeting had been removed and the 
joiets laid flat on top of the girders. The north wall alse had 
been removed, Plaintiff and another carpenter were lying prone 
upon the joists of the second hanger and plaintiff was trying te 
‘put & rope sround « window frame in the rear, when that part of 
the hangar coliapsed and plaintiff fell to the cround, receiving 
the injuries in question, ‘ 
as) » 
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Plaintiff seucht te prove that these woeden joists 
lying on top of the girdere were not adequate to prevent the 
unsupported iron girdere from turning over; that this is what 
happened, and that the insufficiency of these joists te prevent 
this was a violation of the statute above quoted, 

It is extremely doubtful whether these roof joists 
laid upon their flat side can be said to be “stays *» * % Or sup- 
ports or other mechanical contrivances, erected or constructed 
= = for the use in the = = * removal ® » of any house, building 
® & Or other structure." Regardless, however, of this, the evi-~ 
dence shows that the building collapsed, not because of the failwe 
ure of these joists to hold the iron cirdere in an upright posi- 
tion, but because the supporting posts underneath were weakened 
by the foreman knocking out one of the braces supporting them, 
Plaintiff in describing the sccident says that the foreman was 
“whacking away down below on an engle brace runnin from the top 
of one post » # we we to the bottom of snother that supported* 
the girder where he was lying, ané "in the time he was whacking, 
the whole thing shock and gradually started to go. The rear side 
® ®& BH went down in a tody," He further said that if the foreman 
had mot done this there would have been no accident because he 
would have known better "than to co and knoek off the brace and 
let the whole thing fall down," And pone that the foreman “kept 
pounding end hitting thet brace and loosened the whole thing.” 
The son of plaintiff working on the hangar testified, “There wes 
me brace there on the side that Mr, Schaefer knocked down without 
giving the men on the top any warning, Of course uhen he knocked 
this brace down the whole works went down, ‘The wooden joists fell 
when the girders fell," That he did not merely shake the brece 
; “but knocked it cut." From these and other similar statenents, 
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which are not contradicted and are in fact the evidence of the 
plaintiff, it is clear that no matter how the roof joists were 
laid on top ef the iron girders, or whether or not they were 
fastened to them, would have mo tendency whatever to keep them 
from failing when the supperts underneath were knocked out and 
weakened; that these joists lying on top of the girders could 
not possibly have prevented the collapse of the structure when 
the supporting timbers beneath were made insufficient to held 
up the structure, seems too obvious for argument. 

This being true, the judgment must be reversed 
because of a failure to prove that the accident was caused by 
the negligence of the defendant alleged in the declaration, and 
as the evidence shows that the accident happened through the 
actions of the foreman working on the job as a fellow servant, 
we shall make a finding of fact. 

REVERSED WITH PINDING OF FACT. 


bever, P. J., and Matchett, J., concur, 
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280 « 26950 FINDING OF PACT, 


We find as a fact that the secident in question 
was mot caused by the negligence ef the defendant a8 alleged 
in plaintiff's declaration or ary count thereof. 
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UR, QUBTICH MATCHETT DELIVERED THE GPIMTON oy tHE courT, 


_=ikm thde case the plaintiff sued the defeniant, » commen 
@arrier, in am aetion on the case, The eave was tried by a Jury, 
which returned a verdict finding the defendant guilty and assessing 
the plaintiff's daeages at $30,000, Eotions fer o new trial and in 
arrest of judgpgent were overraled and futguent entered on the verdict 
Appeal was prayed, but the complete revord wan net filed in this 
@eurt within the time preseribed by siatute, and a erit ef error 
was afterwards sued out. | 
fhe original declaration in the first count allaged 
that defendant was a receiver of a sireet railway company which 
Operated end controlled a certain street car and the tracks and 
weadbed over whieh 1t operated; that the Guburban Electrie Kailread 
Company was the lessee of the railroad tracks ani the cars cperated 
thereon; that on the 26th of April, 1916, defendant reecived plain- 
tiff os o passenger upon the front platforms of ons of ite eastbound 
Gare; that the car wae defective audi out of repair, which the defen 
apt knew or should bave known; ty reason whereaf the plaintiff, whih 
am the exercise of care, was injured, 
| the seven4 count, sdopting the language of the first as 
‘te the situation at the time of the aceident, alleged that plaintiff 
hile a paswenger in the exercise of gare, was thrown and injured 
mse, “defontante se negligently and carclessly <araged and ep- 
| anid car," The third count, aleo adepting the Language of 
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defendant negligently awl carclesely ren said cay over o track and 
ealé car would bound snd sway, and plaintiff was thereby thrown and 
Reeruary 24, 1919, the desleration vas ancnded by strike 
ing out the firet count ami by ineorting in the apprepriate plece 
im the seemed count the words “steps of the", so that 11 was nade te 
Pead “steps of the front platform,* instead of, *platwers,” At that 
time an aiditionsl seunt was flied in whieh it was alleged thet de. 
fentant received plaintiff “ae o passenger upon the steps of the 
front platfom of one of ite eastbound curs," and that defemient se 
megligently and careleasly eperated the car, snd negligently ond 
@arelessly ran it over tracks ani roadbed that were out of repair and 
Gefective, that plaintiff was then and there thrown from the car and 
Defeniant interposed a demurrer, which was overruled, 
whereupon he filed five pleas: first, aot guilty; second, none 
eperatiod and control of the tracks, veadbed, eta.; third, that he 
@14 net receive plaintiff as a passenger upon the stops of the 
fromt platform fourth, the statute of Linitations, that the eause 
of action 414 not acerue within tes years prier to the cosmencenent 
of the guilt; fifth, statute of Linktations, that the cause ef action 
(G44 not noorue within tvo years of the swenduont te the declaration. 
Plaintire demurred to the third, fourth and fifth pless, and the dee 
ig The points raised by plaintiff in errer are ve numerous 
BAU ietiessh on eectivg dteneocton of ui of then, mat on 40 
ee wuch discussion would not seen te be necescary, It is argued 
the sourt exred in overruling the dewurrer of defantant te 
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Plaintiff*s amended and aiditional seante; but defentant canmwt ratae 
thie question because by thereafter filing pleas he abandoned bis 
jemrver, Monon ¥+ Heah, 204 Til. App, 550; ‘Gibsom. & Akan Bo Be 
ee Ve Clausen: . 17% T3iy 1004 Bewbercer 3 hy Oe, 45 Ths 
448, 






It ie alee contended that by filing the amendment to 
the declaration and siding the edditionnl ecunt, the declaration was 
made to state a different couee of action, oni therefore beeawae yul« 
mamubhe te /the statute of Linttations, That this point ie not well 
tauten in, we think, conclusively settled adhonartnermenazenghee 
aus ve Bimnory, 716 121. 402; Town pf Cleere clme, 12 111. 








It ie aleo vonteauied thet the oourt ieproperly perl tted 
the attorney for pluintify to nek o witwese if he saw the plaiwtirt 
“shen his left hand broke locee," but 1t was a fair inference from 
the testimony of the witness previously given that the left hand was 
breken loose, and leading quertions may be permitted in the di ceres 
tion ef the vourt, 

it fe ales sontended that the court iseroperiy pernditted 
another witness for plaintiff te anawer the question ae to the powl- 
tion of plaintiff's bedy “at the tine bde Left hend held wae breken,* 
and in permeltting ancther to state thet the tracks were in “poor cone 
dition,” while defendant's witness owas not allewed to say the tracks 
were im “good cenditiem.” Bat in the onee of plaintiff's witnesses, 
the Statement fairly epitenieed the former statements of the wite 
nesses, while in the gase of defendant's witnesses it did not. Nor 
ws there error, os plaintits in exrer contends, in the adnission of 
lonae fou plaietif?’ an te the comiition of the tracks on chich the 
er) Sey SAyHP: teem ith dew oF the: ened eens. Gity of Bloc 
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‘roan Omecine a witness for plaintiff as te the conatruction of the 
Wwacke, the dlveot cumsination of the viteags having been limited 
10 the eerrectuess of the representations of certain photographs, 
Hex do we think the court erred in sliewing plaintiff? 
o Grose axacine o witness for defendant, Dr, Tilietwon, in regard 
(io om interview whieh the witness tasiified he bal with plaintiff 
in a goptain date, although the Dootex had met been aaked about 
hat interview on direct exauination, since ali the interviews cone 
ened the ase subject matter, Bor de we think the court emrad 
a 4 vewawk meade in a epllequy with Or. Tilleteom when the Doeter 
jae tostizying as toe the mental control of plalntif? at certain 
tit, when the gourt said; “Very well, that io your anewer te thie 
janet Lom? a Yeo, The Gowrt: Phat ie all, that's bie 
ua ae * 





Upen objection made by defendunt thy court explained 
te the jaxy that be Gid met mews te convey the thought which counsel 
wox do we think revoreible error vas cemmdited when the 
fourt required the witness Tilicteon te compare his manery on two 
wejecta, ginee the answer of the witness was of ouch o meture as 
be preclude pousible injury. Myvehon ve Ge Ue By. Gos, 28 TLi. 34% 
Bor do we think the court erred ies whtening the witness 
ymentios te teetify that the strect car wae bouncing when soaeene 
milled out, "A wom how fallen off, and I think he ie killed.” This 
ronark wae, we think, a part of the reg geaten, uni was therefore ade 
sissible, Swanson v. Gs Os ty. Cox, 242 TLL. 308. Ldvinaston 
de RSG KEL, Apps 404; Gs Gs Ye Go. ve Ketones, 292 T21. @. 
: Kor do we think the court erred in refuving te strike 
mat the answer of the witness Gaubats, who, hoving said on oxees 
wiinatien that the tracks of the Raileay conpeny were full of 















aa 





"get Re beetaaertamus oth oF me DhiRchadey gt eal ie: a 
pataet reibee — rere or sre te ehidanemaanl tant et 
sieinéseae htakse af hxeee Gumoe ait shina: ta os ati ni a 
Foapet ah pormemel shy eet ptiebse eb wet wonigi te 9 wn ‘oom 
Vibdadnie cir au ow beeehowes eam ae ode ison j att ” 
ivnGr bas comd Soe Mel dotted at? annie nny 
“mite eva bewetek oR Dar ante? a ghee dinate preeeen 
“Pere Puede: gate helt i sill worsens 

























eh wand , hte a2 eon ree wat em 


Savory" Su bets ‘nemuniian' Pre oo ‘aalsanall 
# eval, 968 Senter Atoeo wereantt oe tion 
pad apy Pusdhenss gow cows let eree wane wbvhete nee 8 % 
treet eo Geers ale Singends ae’ anne CERT seeppatd Doe vey 
Be wenearan i ator “Sal eae amps Aer aided sills al 
ae he ope 1 Da Mi ee ae y th | 
sola watt pairavite wh iba rn sia 
sruain cutis witennnd wast iow detente ‘ull bi en 
ee ee eee ee Y 
sash Wahlen sid tan aa ns oo ‘ is . 
ae grneaecngt sed enna 0 wot Perr 
ie o ater owe aw: 908-4 ’ 





defendant's counsel, "You wean it leoked Like that, do you?’ and 
veplied, “Yee, air, that is the deseription we het given 14 many 
ond wary & tice,” wings the first part of the answer wae respon 
sive ami the second proper as an explenstion, in view of the 
question asked, 

One of the alleged errore much rolled on ie, that 
"here were twe prefwilced ani unfair jurcrs, whe mode falee statee 
monte on their wolr dive, whose presence on the jury vitisted the 
verdict." It te argued thal « new tris) should have bean granted 
for thie renwen, The jurors in question were Hartel amd Good~ 
pesture, fhe allegation that they anewered falwoly ia, oo te 
Hertel, bewsed oo the follaving questions ani answers, The 
questions were put by eouncel for plaintiff, 
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turer Goudpasture upon bis yolr dire wee interrogated 
am rompemded an foliews: 

"Os Have you ever been interested in a Lawsuit ef tale kind? 

. 3 Pura ss feelings one way or the other in 

emvoot te" Rao ea bs es oo ce tn weston 
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ae % wold vot,” 

The jurors mowed bad replied to questions asked then 
thet they were withewt projudiece ont would be fair and impartial 
jurors. The contention that these anawere were untrue and the 
furore prejudiced is based upon certain affidavits subaitiea to 
the court in mapport of the motion fer a new trial. 

‘ A® to juror Mavtsell there vas evidence tonding te 
“ev that prior te the Gta he had, a next friend for be minor 
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leged injury received by the daughter while riding on « train of 
gaid company Decerber 26, 1915. The papers filed in the case 
showed, however, that the suit was e frienfly one; that @ sete 
Pleuent of the case wae side and that s formal sult wae necessary 
by Teaeen of the fact that the injured daughter was a winer. A 
record ef that case shows that a jury wae called, heurd the evi+ 
dence, returned « verdict ef guilty and assessed the plaintiff's 
damages at the mam of $145; further, that a Judgment was extered 
on the verdict and sathefied; that Narteci1 wae apoeinted guardian 
a Lites of the miner Auguet 93, 1936; that he flled en inventory 
showing that be bed regaived $100 fron the Rallway company on ace 
oe we Re enetieete 

The affidavit of one Twywan was subudtted by defends 
out, iu whieh aaong other things the affiant says thet after the 
Meix dizg ae be did, ond that Hartsel] replied that the stenographers 
were G11 wrong; that he did anewer the questions aid eaid he had bean 
the case wes settled, Affidnt says Hartwell etuted, "If your people 
aoked we if I had ever been interested in « street coax claim, I rata 
aay if they avkea me relative to 3 steamed claim, I said yes.* ‘The 
hed with other jurors relating to actions of Hartzell and Gocdpasture 
in the jury room, Defendant alse produesd affidavite of certain 
durora, which were to the effect that Goodpasture on several sccasions 
while going inte the jury row during the inter=ulesions of court, said 
thet he “had worked for eorporations for twenty-six years, ani that 
he knew them and knew of thelr tricks, and that he was favorable te 
eiving o big verdict te plsintiff,” and that he was prejudiced against 
Serporations generally, These affidavits further cay that Geodpasture 
im the jury room guve no arguments concerning the nevits of the ease, 
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wut seid eli corporations were wreng and would try and get the best 
of you. 

Theve effidavite say that juror fertzell said in tre 
jury room, “They* (meaning atree+ aur companies) “are pretty foxy 
about getting yeu to sign papers. i have a daughter thet hed her 
hend burt by one of the reiiway companies, and one ¢laim agent came 
up and got me to sign @ paper te settle the cave for 7100. I had to 
give m bend and have myself avpointed guerdien, and hed to pay for 
thet bond for several years.* These affidavite further gay that 
juror Hartwell said, "I waon’t aeked if 1 hed anything to do with 
this kina of s gave, amd £ did ast volunteor the information.” 

the effidavit of Judge WeSwon, whe tried the case for the 
defendant company, eau submitted in ite behalf. It was te the effect 
thet in selecting the jurors, he relied upen the truthfulness of 
their enewers, and thet, if these twe jurors hed onewered truthfully, 
he would not have accepted then, and that «t the time af the exami« 
nation of cach of them he dnd not exhenoted his peremptory challenges, 
ond thet he would have challenged beth of them for couse or pere 
empterily had the facte been made to appear et thet tine. 

Defendant aiso wubmitted the «ffidavit ef Petrie, trie. 
graphie sensor for the ¢. 5. & G. Hy. Go. This effidavit stated that 
juror Goetpacture hed worked under him far many yeere; that he hed 
been removed from the service an account of the estate of his health, 
ond hed for « time received disability paymenta, which wore discon- 
time? shout sguat 1, 1916; that he had ottempted to be reinstated 
in hie former position, but without eaceeon; that he hed complained 
ebout the failure of the Compeny to reinotate him in his former po- 
sition, and to pay him disabildty benefits; that offient did aot re« 
member the exact words used, but that in apeaking he hod mote violent 
end angry geetures, and hed indiented by his facial expression and 
general manner thet he wae very angry at the Company; that he #nas 








employed by the Western Uniden, but centimed to assert 
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his claim against the Railway coupany by weana of letters, ete., all 
of which were acted upon unfaverably, Corroberating thie affidavit 
wae that of the superintendent of the relief, surgical and seployment 
department of the C. B, & G Ry. Ge. 

in support of the vordict plaintiff produced the affie 
devit of Megomer, « partner of the attorney for plaintiff. Fe ate 
tached to hie affidavit pleadings in the case of Ledoveiy ¥. ©. &s 
Rye, Coe, and the Chiesge Gurfase Lines, « cose which was tried ime 
medlately preseding the inetamt one in the dugerier court. Brom 
the regord 4% aypcarc that wae on action on the case; chat Goedpase 
ture was forewan of the jury; that Harteell served os it and that 
the juxy brought in a werdiet for the defendant Railway company, 

The Plaintiff alse gubaitted the affidavit of jurer 
Harteell, who alleged that his anewers upon yoir dixg were true. 
While sdeitting thet he is the party whe brought the friendly suit 
ageimet the ©, & Hy, % By. Gow, be aald that the resresentatives of 
the Maiiwey company advised him that the Judguent was desived solely 
to protect 4t from other elaine in the matter; that he had nothing 
whatever to do in the preparation of any papers filed in connection 
with that mult, avi mew nothing about their contents save as they 
had been vend te hin and shown to him on that day, Me further states 
thet Ouring the deliberation of the jury he 44¢ net make etetenente 
SS Glained, but stated in substacce, I hed a young doughter that 
hed her am luort while riding in ome of the ¢, & 5. %. railway 
coupony's trains, and ene of the elaim egents for this railvead 
vompany Gillie’ on me and offered te settle the matter for $110. 1 
thought 1% was 11 right ond arranged for the settlement, and he had 
me wign come papers to that effect and papers te apooint me gucmdiian, 
ead required me to pay for a vend for several yours, ani I aid net 
E wigued then, and aid not imow there wan anything of that kind in 
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them,” Ke positively denied making the statement oither in words 
or in wubstacee, “2 waen't asked if I had anything to do with this 
kine of « eope, and I didn't volunteer the informstion.* Ae te the 
wiatement with referees te the daughter's claim end hie denial of 
hevying mele this stetenent about mot volunteering information, Juror 
Berteell iu corroborated by the affidevite of a ausbar of Jurors, 
We think thet wader the law the ecurt abeuld ast hove 
recoived the affidevite of jurors for the purpere of imposehing the 
leciom, MY 111. 3a8: 
saceiian at damak Peteae Hon te Geottiat te from the 
i i? Forres oi Huard, Sreawe 74, ia yee ted to the doce 
ne aly, be received for the 
fey settin aside the verdict, There 
Pe aorass the aui@ity 4 ating & contrary rule, 
the queat lon hae hee been before the court 
wut Ramus, the principle hae boon adhered to,” 
tm the see opinion the court quotes with aperoval the 
language of Lard Flienborough in Box ¥. Sealer, @ Stark 2a: 


The Would be infinite if on affidavit eould be 
reseived from the wxymen for the purpoee of wettiing seide a 
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Alse fron the language of lord Menefield in Gren v. 
rite, 1 Hew heporte, 326, to the effect that “considering the 
he whieh wight be nae if the contrary rule were to prevail, we 
think it necessary te exeiude such evidence. * 

it ie the eptebiighed law, we think, of this State that 
while effidevite of gurors csmet be reeeived for the purpose of 
setting aelde a verdict, they may be reeeived for the puryoss of 
mvtaining i. Gltiy of Ghicago v. Hermedy, G1 Till. 492; Sanitary 
Bistelet of Chicace v. Cullexton, guurg. There ta an expression te 
the contrary in Wout Ghioage R. Ry Oo. ¥. Bloke, 82 111. Amp. 406, 
tut the ease was apparently mot earefuliy conaldere4, ‘he court 


therefore, we think, either should not heve received o#, if recede 
ing, could properly disregard, the material averments of the affi- 
Ae % 
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deyite of the furore submitted in muppert ef the wetion for « new 
trial, if theese are disregarded there ix ne evidence hove te indie 
Gate prejusioe on the purt of either of these jurors against this 
partioular defendant, It dees net appear that they had any interest 
in the ease, knew anything about if, or hed formed any opinion what~ 
eoever, It muy well be doubted whether the suit brought by jurer 
Mayteell for his daughter indicates o contreversy within the meaning 
of the question asked, The questiona te beth jurors wers sacked by 
te abtorney for the plaintiff, If the ettexesy for defendant had 
enquired with further particularity, undoubtedly all the facts 
would have bees dlaclesed. Se think the eourt did net err in refuse 
ing & new trial by ronson of anytiiny stated in these af fidevite, 
ne, Te SY ae Rema t Siek She: see See Sah 
Sending out part of the Aupescimont exhibits uni net all ef then. 
Re alee claims that ‘sone mot sent out wore diseredited by the 
“the record shows that as the jury retired one of the 
Juvera topped ant asked the cowri if the fury wight eve the em 
hibits; that the court replied that that matter would be detersined 
Zater; that efter the jury retired the court asked aouncel if there 
wan any objection to sending out the exhibite; that the atterney for 
plaintage wbjooted to giving the jury the inpeactnent affidavits on 
the yellow paper (hereafter discuesed), and that the attorney for 
defentant urged that these sheuld go to the fury. The court held 
ogaineat defendant's contewtion, whereupon the court percktted cere 
tein exibite,which were reports onde by Pr, Tilleteson as to his 
eomvereationa with the plaintiff, to go te the jury, alee certain 
exhibits offered by beth partias, a bine primt and on ordinanes. 
| Defendant exeepted te the ruling of the court in refuse 
{ng to send out the other exhibite, and the attomey for the plain 
‘MET then ata, "Me Jury arc sure to be asking for these exhibite, 
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ami Af they do, we think the fudge should explain to the jury that 
thowe that are held out are om the ruling ef the court, and not bee 
@uuse the defendants keep then out." ‘The court replicd, "That will 
be taken eare of.” 

tt further appears thet the bailiff in churge of the 
jusy was afterwards asked by monbere ef the Jury whether they aight 
have thse oxhibite, and that the bailiff, without asking the court, 
replied, “You heave got all you are gving to get.* The veperte of 
br. Pilistem were effered in evidence by the defendant. Fisiniiff 
at first objected, but withdrew bia ebieetion. These were cont out 
at request of defendant's counsel, We think the court properly suse 
tained the objection of plsintif® to sending the other impeaching 
Stotements te the fury. Goith v. Ciiglewen, 59 111. 141; Jonmeon +. 
Rebxbamk, 186 T1l. App. 396; Yoin ¥. Covenant Mutual Bonetti) Agaae., 
RN ie calices a. tiehed tn. toi, Wie Bis eve 1, 
if the defendant feared the Jury would eieumderstand, he should have 
ogket a written iustruction from the court covering the matter. This 
he @id met do, 

Agv@liant alee contends that the eourt erred in the give 
ing ond refusing of certain instructions. Wlsintiff's given ine 
@truction Me. 5 ia ae follows: 
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Tt de claimed this instruction was nislesding in that the 
Statenent of defentaxt's duty wae abstract, and euitted due care ree 
paired of the platetiff, Appellant cites ae an authority in support 
if thte contention Reborts v. Ghicage Glty By. Go., 26% 121., 224. 
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Rt will be netive? thet the tustruction hore eouplained of dose not 
@ivect « verdict. Th undoubtedly states the low eorreatly aa far 
ae it goes, Beth ve Culews City Ky» Kon, M49 TL, 114. The 
facts ore not et al) elmilar te theee whisk exieted in Reberig v- 
Gia Exe So, Biazm, where on defendant's theory of the ease there 
were te respects in whdah 44 wae claimed the injured party was 
guilty of contxibutery megligange, and the condecnei inetragtion 
eovered only onc of thom, 

Agesllent slse uxgee that the court erred in refusing 
ite gequevted instruction Bo, 5. Thie lnetrvetion pointed owt the 
fat that plaintiff wem on the eheps of the ear at the time he was 
thrown er fell fron it, wel told the fury thet he was required 
Wuier the lew te use eugh *oxtve effort ao might be reasonably re- 
Wired” of & parson in such o situation to prevent injury to hime 
self from known or apgavent xiske incident te such riding. iain 
tiff wan bound to use that degree of core which an ordinarily prue 
en ga0e ov sindlar clreumetances would be agcuatomed 

trusted aid Ah Wek Wek telidnemin 40 setae dik eatin 
in the phraseology requested by the defendant, 

Apptllant also complalas that the court refused to 
give wt the requcet of defentant on instroetion weleh told the fury 

Sent e es: Fe sa naee cement tes nackaemt 
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nut potion te hin, than the Susy ill ne 
tome of the witnesses mentioned a wolee occurring 
“about the time of the ascident, ecganioned powsibly by cartridges er 
‘Soxpedows; wut there Le no evidence in the record fron which a Jury 


“$0 ensonstity find that ony mush eartshdges or teFpedoes vere 
‘Pisani jon the trask or waused the aceldent, The inetmetion was 
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We think this instruction was properly rejoeted because 
it singles out @ particular fact in evidence ond inotruets the jury 
tit this set avounted te negligence, Whether er not euch act 
amgunted to negligence wae o matter fer the Jury to decide. Feter- 
Bom Ye Be An 2 S. Teamtion Ge., 833 111, 403, Ye think, therefore, 
there wae ne errov in civing er refusing Lnstreetiona,. 

The pringsipal esatention of gleintiff im error is that 
the evidence is ineuffictent te sustain the verdict. ‘This raiser a 
(Mestion of some diffieulty, The escident seeurred Agril 26, 1910, 
the last trial was held in February, 1919, Yinel judgment wan ene 
tered Jamary 23, 1920, Another trial with verdict ef a fury in~ 
tervened. There were mmworous witnesses te the cocurrence, and it 
is ¢laimed that their statements uate on the other trial ani st 
trial, Some of the witnesens whe testified on the last trial were 
not galled on the first one. ‘The lapse of youre had impaired their 
memory ae to the fasta mirrounding the accident, Certain facts are, 

Plsintiff was at the time abowt 26 years of age. Be wae 
‘by birth on Italian and by eesupation a laborer, He worked as a 
faniter for the Western Mlectric Ge, Me received a salary of about 
$14 or $25 2 week, Me wow uncduented. Be hod been in this country 
(feme three or four years, His knowledge of English was quite Linited. 
‘Pour about 2 your after the secident he was cut of expleyxent, then 
ANE ” 
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worked in on omployment office at $3.50 0 week, and at the time of 
the trisl wae working for the ¢. 2M. 0, Ry, Co. at o salary of 
$45 « month. | 

The Qiburben &, A, Go,, on whoee Line ef rellway the 
aceci¢ent ecaurred, was at that tine being operated vy a receiver, 
The line of atrect rallwsy operated ran frea the intersection of 
40th avenue with West 22nd street, Fortieth avenue is a highway 
euming north ond south; Pest 22nd street iw « public way extending 
onet avi west, The street rallway ling ran westerly en 24 sireut 
to the limits of the city and thence in a southwesterly direction to 
the suburban villages of Riverside ond LaGrange. Gn the south side 
of 2m 2 otract at ite interscetion with 46th avrame was located 
one of the gaien to the entrance of the plont of the fostern Alege 
trie Go. for whieh defentant worked, It was sustouary for the on 
ployes of the company to go cut of thie gate at the noon hour, 
@rowl upon the atrect care owi ride tast te 40th avenue, whore there 
were luaoh roons and restaurants patronized by thea. 
front of thia gate « Little after noon, A orewd of amloyes boarded 
it, Plaiutif? wae unong these, and wae about the last te get om © © 
Re stood on the lower step of the front of the platfarn ef the car, 
Wed took held ef the Mendlebar with one hand, holding a bundle in 
the other, whe construction of this ear, the parties agres, was as 
‘follows: It wen the interurban type; the step was 28 inches long; 
“the botten step wae 10 inches tvom the grow, 12 inches to the secon 
Stop, which iu turn wae 14 inchen belew the edge of the platform. th 
Steps were inset, the lover step projecting under a second step, and 
the second under the edge of the platform, making @ sort of Ladder 
%. The e111 of the car extended ite entire length, and the ata 
attoghed te it under the edge of the platform, ‘the platform 
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widened towarde the front from the siope at am angle with atraight 
frout, and ia turn an angle ruemaing to the other side corresponding 
with the angle from the wtep, ‘the greatest depth of the platform 
fron the conter baek to the car partition wae 4 feet © inches; the 
wpace of the platfor: was occupied by the somtroller box, the engine 
or air valve at its right, = sand box on the imnor angle and a tom 
width ef the platform was @ feet 6 inches, and taking out the apace 
oecupied by the various iteus of equipment of the cay and the place 

As the our proeeeded gant, ond of « point concerning 
which there ie soue cenflict in the evidence, plaintiff's het blew 
off, ie valled to the conductor te stop the oar; the eonsuctor paid 
tm attention, Gome of the passengers repeated plaintiff's cell, tede 
tating in @ Jooular way bie broken Imgligh, A little later plaintiff, 
oe he contends, had hia held on the handle bar breken by the jar of 
the car and by sone passengers pushing er being throm against his, 
was throm fron the our, fell under the vhoels and received auch ine 
anton on nechves tae eumutstton of beth his iswur Lisbe, 

The wannery in which he Left the cay is the controlling 
@ ion of fact in the ease, Plaintify says he wae involuntartiy 
Mirown from it. Defendant contends that he voluntarily jumped for 
i purpose of getting hie hat. Om this, as other lasues of fact in 
1 @ase, the Jury has spoken and the trial Judge has approved their 
tet, The rules which must control this court on the review of 
one of fast are well settled. If « wordiat ie wantfestiy and 
ay againet the preponderance of the evidence 1t is our duty to 

#6 and order a now trial; or if the preponderance is so clear as 
fenvines that the plaintiff ought im no event te recover, we may 
to the judgment with o finding of fact. Thie ie a power to be 
2 with great care and caution ond only upen the clearest ground 
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An to weveral Acsuew of fact woe have without 4iffieulty reached the 
@onciuelon that the verdiat ef the Jury wow justified, We think 1+ 
ie Gleamly extablicked by o preponderawe of the evidence, contrary 
to defendant's contention, that 1t was usuel for the conducter on 
thie train te collect such faron from passengers riding on the oars 
ae hw wae able to ¢olleot fa the short run mode, and that pluintifr, 
who testifies that on prior oceasions he had paid hia fare and was 
wh thie tine ready to do oo, wae a passenger, and defendant therefore 
re rare ee I 0 OF Oe OF 
Wo alwo think the jury wae Justified im filing, alee 

eoutrary te defendant's contention, that the ear woe well filled with 
passengers; that the sents and aieles wore filled, and the platform 
oS well, aud thet plaintiff wae therefore not necosearily guilty of 

gonteibutery negligence in riding won the steps ef the plotform of 
the car, We think aloo that the jury was Justified (aseuming for 
the mowent that the ploiutirf and other witnesses testified truthfully 
oe to the mayer in which the plaimtigy left the ear) im fimding thet 
defentont was in two vespeqts guilty of megligence proxtustely tent« 
ing to camew plaintiff's injurics, Piret, that, oo alleged in the 
@egleration, 11 suintained ite tracks in an uneote and dangerous 
Gondition; and, secondly, thet it cartlesaly operated ite car on 
these defective tracks at » rate ef wpeed which, wader all the eir- 
Mimetanwes, was dungerous to the Life ami Lisbe of ite passengers. 
‘These feete are eetabliahed by the teatineny of witwesses called in 
Pehalf of defendant as woll an of plaintirr. 

: tut whem all thie ia conceded theve reoaine for coneiderae 
tion the vital queetion whether the verdict of the jury eheald net 
ie aot wcdde, For if it be conceded that a clear preponderance of 
the evidense tends to show thet plaintiff voluntarily jumped 
m the cay while 4t was in motion, instead of being involuntarily 
m from it, then the plaintiff cannot siveuien, Aunence-caslens aici. li 
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voluntary Jumping froo the car while it wae in metion would be in 
low awl fu feet much centributery negligence ae would preclude his 
eole prexinete cause of the injuries which plaintiff rweelved. This 
question, therefore, becomes the controlling tome of fact in the 
qnee, Mere again, after a careful consideration of a1 the evidenee, 
mu avwoming that the plaintiff and hie witnesses ere aniepeached, 
we think @ clear preponterumce of the evidence indicates that plain 
t2f Gia wot Jw from the our, but wae thrown from it without faxlt 
peached we will consider later, In muber of disinterseted wit+ 
neases, in opportuntty of the witnensvs to knew the estual facts 
@hout which they testify, and in the probetility ef the facta related, 
we thiuk the advantage is clearly with the plaimtify. 

The testimony iniiestes that at the time plaintiff vas 
thrown or juaped from the car it was meving at o apeod estimated by 
witnesses fer both cides at from 8 to % wiles an bowr., Tt da net 
Usual for pereons in their eenace te jew from trains seving at 
this rete of speed, thus inviting injuries sueh as the plaintiff in 
thie oases received, Moreover, the danger im the iactant cape was ine 
Greased by the fugt that it had rained im the morning and the tracks 
me the way were apparently wuidy atid slippery. The mumber of dine 
interested witnesses, therefore, and the reasonablenqes of thair tease 
tineny fover the plaintiff, But the defendant, a» ageinet this, 
Gontends that not only these witnesses, but the plaintiff alse, have 
‘been inpesghed by proof of statements made by then at ether tines, 
ineonaistest with the testimony given upon the hearing of the cause, 
) We shall first consider these contentions a9 to witnesses 
other than the pimintiff, Upon the day he was injured plaintiff was 
taken to Ot. Anthony's hospital, where it was asdertained that the 
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were adwinistered to him, At that time one dustin, since devensed, 
was the Glsim egent for the defendant Aallwny company, o position 
whieh he also filled for several of the clevated railweye of Chicage. 
One WW, A. Valiine had been o detective since 1696 and at that time 
opernted a detective agency ow Lavelle etrest. He hed been whth the 
Pinkertons for twenty years, He had, prior to this time, been em 
ployed by Mr, Austin to investigate some camer of this sert. He 
eaye that "Yr, Austin wae kind enough once or trios te tell me he 
thought I was better able te handle interviews with preasective wite 
nesses, to go ahend and do what I thought wes right. Mee Vallins 
gave the matter iomediate and persernal attention, He was aseteted 
by a helper, Mr. Parmenter, Both Mr, Valiine and My. Parmenter 
tontified on the trial for the defendant, 

Om orem exanination certain witneswes for the plaintiff 
who had testified fepfucts tending to shew that plaintiff's Leaving 
the car at the time af the agcident was involuntary, were confrented 
with etatexents eigned by them, by which it appeared they had said 
in effect that plaintiff hed voluntarily jumped from the car. The 
first of theas statements purported to be signed jointly by witeesses 
Tereck and Yonia, It appeared to have been made on April 26, 1910, 
the day upon whish plaintiff vas injured. Yhe witnesses acknowledged 
their signatures te be germina, but for the most part fended reeolles 
tion of the interviews or of making the statements to the effect that 
Plaimtiftt famped off. Lersel sald: “The most part of it is true, 
everything in there is true, exeepiing that I «ald I ssw him fuep off 
- ‘Walling testifies to the effect that he was not sure these witnesses 
Read the statements before signing them, He anya that he wrete dew 
the interviews correctly at the time, and that the witnesses hed the 


‘“Spportunity to read them, ‘Theme statements were all written on yelle 
‘Paper and with a pencil, They were not produced on the first trial, 
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defendant's testimony tenia te show thst they had been aislaid in a 
lewyer'e office, and esuld mot then be found, However, neither Vale 
line nor Parmenter were called as witnesses at that time. 

The soupany ef which defendant is receiver had of the 
time ef this agcident an attorney, one Yalter ¥. Kons, whe is alse 
now deceased, Rowe had a stenogrugher in his offices, whe testified 
te vertain interviews held with ea mmber of slaintiff's witnesses in 
the offiee of Ross, Oy SENOOD TEE PENNS BR ARR The 
stenographer testified that he tock down the questions asked by 
Reus and the answers of the witnesese thereto, ami that he wrete 
these out correctly, One of these witnesses vas a boy,/then’ 

12 years of age, who was walking on the seuth side of 22nd strect at 
the time ef the accident end saw it, It appears that thie bey told 
Reag that plaiutiff fell off the car backwards, Geme effert was 
wade by the attorney to get hin to shenge this statement, but he ade 
hered te it. Another boy, Jacobs, then 14 years of age, who was 
Walking with Mischer at the time, ii appears, said in response te 
lseding questions by the lawyer that plaintiff jumped off the car. 
This evidence further tends to show that the witness Israel said to 
Roux that plaintiff jumped; that he, israel, saw ~im locking for a 
footing from which to jump, ani told him not te do wo but te wait 
until the oar stepped, 

The stenegrapher's tranacript aleo shows that witness 
Buck anid te Roos, in response to quevtions asked by the attorney, 

PES wot on i or straigntt A He jumped straight. 
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witness claimed he wes the one whe told plaintiff net to jump, wut 
platwti ff did wet unteretamt him, t oleo appeara from the trance 
@ript that plaintiff's witness fouda we interviews’ by i. Boas 
in pert as follows: 
£206 sae Desves de be Dooking on Sukiette at the timp be 
a t im « position where I could seo the top of 
‘ Md you see him Jump? As No, 2 could mot tell how he 


The mer, refreshing his memery from notes, 
tootified that the qiestions aud anvvers wore correctly given; that 
be wae preeent at the time whea each of the witnesses vas hate 
viewnd; that none others ameept the witness and Mir, Roms awl hinaslr 
were prewent, The stantgraphery wae not aalled 29 « witness on the 
firat trial, but Mr. Rosas testified at that time, His evidence, 
however, was mot read on thie trial, although thave wes a etivulee 
tion betweon the parities by whieh it wi gut have boon read, 

in weighing thle evidence we must necessarily keep in 
tind the lew as etated in the imetruction given by the court to 
‘the effect thet statements of witnesses, whether oral or written, 
ether than the (parties, made out of court, ure addtted in evi 
dance oly fer the purpose of cuubiing the Jury to Judge of the 
eredivility of the witmeuses making the statements, end are not to 
Be compidered as evidenes of any foot or facta stated in the, 

Counsel for plaintiff points out certain oirametances 
With veforonce to the statenente appearing on the yellow aliga, 
Widen, it is claimed, justify the inference that theee may have 
‘been tampered with, We think these suggestions somewhnt fenel ful, 
‘tnd ore uot tupressed by them, Ye hove axained the original ex 
Adbite gad carefully read all the evidence in regard to the making 
(Of them, and we do not think there is any tangible evidenca that 
Would $uetity much an tnforenes, We are mere dueressed with the 
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avgument of counsel for plaintiff, that the courte hove provided 
@areial tules for taking evidonse out of court, wiieh protect both 
purtios, by providing thet each shall hove the oprortuntty te be 
signage wm thus preteet thamesivee and wlinesses against imposte 
Statenents of disinterested witnesses, obtained by the 
personal solicitation of interested parties, in the abeence of any 
representation by the opposing party, will generally be found to be 
of comparatively little value. There are exoeptions iw this rule, 
but we find ne olicusetanees here whieh would teke these statementa 
out of the goneral rule. It is pemmliarly the province of the Jury 
trying the ease, aad the judge who passes on the motion fer a now 
trial, to weigh inpeacking evidenee of thie kind. By lending, by 
mugeestion, ond by madberieea other ways, 1t is often possible for 
shrewd and artful persons te secure statements which unouspeet ing 
witnesses 4¢ not intend to give. We do mot any thie wee done here. 
But we think the fepeanching etatenunts, under ali the elrmmsteness, 
are mot mufficlent te justify « finding againet the verdiot, 
| the defendant aleo cantends that plaintiff hineelf is 
impeached by statements made in the preaonce of others and by hia 
tewtinony given on the former triel. in se for as kis iopeackment 
out of court is concerned, this contention seane to be based on 
theese fects, Dr, Tilletsen, the physician who was exployed by Mr. 
smetin to agaist in the eage, ae hereinbefore explainet, upon April 
7th, the day following the accident, in company with ir. Vollins, 
the detective, vieited plaintiff at St. Anthony's hoapltsl. Neither 
‘the Beetor ner the party accompanying him wpoke the Italian Language. 
They found the patient somewhat undex the Influence of narcetion st 
the time, The awutstion of his Limbs kad already taken place. He 
me dxowsy end wleepy, the Rector says, but the Deoter awakened him 
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in his report to Mr, Austin, which was adwitted in evidence by 
agreement of the parties, Or. Tillotson says there were three other 
patéents in the room listening very attentively. wre ceniitien of 
the patient and the cirowestonces led: him te the prompt conclusion 
that it would be very inadvisable te secure hie signature ts any 
inotrement, The Detter rewainmed there, however, for about three 
qiertere of an hour, The Doctor eslled again om May tnd, secempanied 
by sucther investigator, Phillips or Vallins, and hed with him an 
The Deetor testifies thet plaintiff et thin time teid him 
thet he, pleintiff, “war on front pletfers ef ear; wind blew his nat 
off; he agked motorman tre or three times te step ear, amd as ear 444 
met step be fomped from ear, fell te street, acd relied om street in 
ough & way that his feet ex lege got unter car," This witress alse 
Saye thet on August 19, 1910, seecmpanied with ome Peoples ani Kr. 
Phillips, he called at the heme of pleintiffy Fhat the Deotor care 
ried on a conversstion with the plaintiff through Beapples o¢ an ine 
terpreter; thet Ur. Phillips erete up the interview, and after the 
writing wae wade it wae interpreted te plaintiff end that plaintiff 
wad thet statement wes cerrect; that he was seorr to it but refused 
te sige 4t when requested, In thic statement, hovever, which is in 
@videnee, plaintiff deem not say that he fumed off the car, tut in 
deseribing the accident says whor the car arrived neer 424 averme 
it began te rock on account ef the uneven track; that this rocking 
emited his feet te slip from unter him off of the platfor: and on 
the street; that the rocking was 60 severe that in elipying he never 
#ven touched one of the tye eters at the entrance ef the car, Ur, 
TAotecn also tentified on cross exaxination that upon the rirst 
Visit plaintiff said te him that he hed jumped from the ear, Plein 
a if gays he does not remeuber any ach conversation, and Vallins, 
Whe was present, testifies to the effect that he could net beve had 
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the onversation becouse plaintiff could net epemk Pmglieh. Monica, 
the interpreter, who was present at the second interview, was not 
lled ag o witness, and hie absence ie not accounted for in any way. 

The supposed impenciment ef plaintiff’, therefore, veaum to 
root almedt outively upon the testimony of Dr. Milietwon, ond there 
we faete and airoumstances tending te oorrevate the plaintiff 
yather than the Deeter, Both apparently were interested in the oute 
geome of the mudt, Plaintiff labeved undex the diesdvantage at 211 
tiewe of am inadequate lowviedges of the English longusge, whieh foot 
we think may account fer apparent diserepancies between the toot imeny 
o@ given on the firet ani second trials, %e think, on the Lasuse ef 
fact, wo ought met on this reverd to everruie the jury. 

Siadihk tas anit thon etuibiaitn thah tee fatened bn table 
goes fu exocesive, Om thie selnt, however, he cites no onset. Te 
thik no resent case will be found Justifying this contention. 

Xt woe wade te appear on the setien fer a new trial 
that after the ease was ended, counsel fer plaintiff prepared and 
Plaintiff signed ené mailed te the jurers letters thanking thaa fer 
theiy consideration of the quse, juch a pragiice in net te be Gum 
was uot therefore injured in this respect. 

Appellant further gontends that because the term ef 
eourt at which wetlensfor « mew trial and in arrest of judament were 
Aleposed of had passed, the court lost jurisdiction of the ease ond 
wan without autherity te enter the judguent. Ye do not think (here 
ie any merit in thie contention. The reeerd shows defendant wae 
Se hones 
. PRTG, 
‘Dever, Py 7,, ond Meturely, J., concur. 
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vm. \ s SUPERIOR couRT, 
’ COOK couNTY. 
SMIL G. SCHMIDT, Receiver ) 
of the Suburban Railroad ON Nie 
Company, od ei 4 Las 


MA. JUGTICH MATCHETT DXLIVERSD THE OPINION OF THE couRT. 


In this cane the appeliant failed to file « 
complete record within the time prescribed by statute, 
end afterwards sued out a writ of error, being cane 
No. 26179, in which an opinion has been this day filed, 
affirming the judgment of the lower court. 

lic reason for reversal appearing on this 
record the judgment upen this appeal must alse be 
affirmed. 

ABE TRED. 


Dever, #. J., and MeSurely, J., concur, 
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APPEAL FROM 
OIRCUIT COURT, 
COOK COUNTY. 


9241.A.634 


MA. JUSTICE’ BATCHSYT DELIVERED THR OPINION OF THE COURT. 


Amt mens incl tc Magi tags 


Plaintiff in this osse, whe is appellee here, 
entered judgment by confession at the August term, A. 5. 
1917 of the Cireudt Court of Cock County, against the 
defendant appellant, fer the eum of $2,819.69. The judge 
ment was entered under power eof atterney contained in a 
promissery note, alleged to have been made and delivered by 
the defendant at Sullivan, Illinois, September &, 1907, to 
the order of John NH. “Wolf, father of the plaintiff, for the 
sum of $1,600, due twelve months from date, with interest 
at the rate of 7% per annum. 
At the June term 1920, defendant made a motion to 

open up the judgment, and in suppert of the motion filed 
an affidavit, which in substance alleged that he, defendant, 
wes at thet time a resident of Texas; that prier therete he 
had beon for aix years mn resident of Sullivan, lilineis, and 
was a resident ef Sullivan, tiiinois, «t the date of the 
pretended note; thet no demand was ever made on him for the 
payment of the note; that et no time in the yeor 19607, nor 
at any other time, did he execute = judgment or ether note in 
the sum of $1,600, payable to J. MW. Wolf of Sullivan, Iliineis; 
that the note is « forgery snd was never signed by him, nor 
my anyone authorized in hie behalf. The judgment wes spened 

» ond the defendent filed « verified plea of the general 

sue, and «a further plea that the note eos made without a 
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vniuable consideration, and that the pleintiff wee not « holder 
in due course, 
fo this plea plaintiff filed « replicetien thet the 
note woe given for « good and valuable consideration. December 
21, 1920, defendant by leave filed en additional ples that the 
note wae obtained by John M. 701 by means of frend and ciroume 
Yention; that defendant wae indebted te John &. Wolf in the eum 
of $40, and thet esid John UM. Wolf requested defendant to give 
#2 nete for that amount, and precented a new note to defendant, 
which he, “olf, represented to defendant, #29 for the eum of $40; 
thet said note purperted te be for thet sum; that relying en them 
representations of Yolf, defendant supposed that nete preaented 
was only for said sum of $40; wt that 7. M. Wolf threugh artifice 
and trickery substituted anether note therefore, being the note 
mentioned in the declaration, and secured the signature of the 
defendant thereto. Thst thereafter defendent paid te 7. ¥. Yolf 
the ssid $40, and 7. KM. *olf premised defendent to deliver back the 
said note, but never did moj that defendant nerer knew until after 
the judgment wee entered that J. W. Yolf hed any note of def ondant's 
for a lerger oum then $40, 
Plaintiff took dewe on this plea by replication duly 

filed. The couse was submitted to the jury upen the iseves «s 
thus made up, ond the jury having heerd the evidenee on behalf 
of the respective parties roturned « verdict for the plaintiff 
on which the court, efter overruling motions fer a new triel and 
in arrest, entered judgment. 

«+ Appeliant has assigned many errors enly one of which 
at will be necessary for us to consider, and cs the case must be 
triea again we refrain from expressing any epinien whatesever 
" jon the weight ef the evidence. The defense apparently relied 
Apon wos that the note won o forgery. Plaintiff introduced the 
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nete in evidence and defandant then offered evidence under his 
pleas. 

In rebuttal J. M. Wolf, to whom plaintiff claimed the 
nete was originally made and delivered, teatified as to the 
Glleged circumstances attending that tranesction. Defendant, in 
rebuttal, offered evidence tending te impeach thie witness by 
showing his reputation for truth and veracity wes bad in the 
neighborhood in which he resided. Defendant Marion Cunningham, 
with other witnesses, testified that the reputation ef asid Yolft 
ene, in fact, bad. Thereupon on cross-examinotion the following 
eceur red: 


‘* Hew is your own reputation? (Objection) 
Court. f think it is prover. (Defendon. excepted) 

Ae I aint found very many thet hed nerve enough 
te tell me anything sbout it.” , 

3 Theat ie the reasen why they don't de it. 

Ien's it? (Ovjected to} 

Mr. Green: How on September Srd, 1908, yeu plead 
gudity to an indictment in the Ciremit Court of voultrie 
we to keeping a gambling house and gambling, didn’t 
you 


Wr. Biller. I object to that. 

The Court. He way enewer. 

A. When was thet? 

Mr. Green. September 3rd, 1908, 

wr. Milier. I object te that, if? your Hener pleases, 
thet ien't preper impeachment, and it ien't creas exomination. 

The Court. I think it hes some beoring on his 
eredibility in view ef the questions you have been asking 
him, co I will let him anewer. 

Wr. Kilier. e except to the remarks of the court if 
your Hener pleases, 

Court. i om simply ruling on your objections. 

Ae Read the question, please. 

Mr. Willer. If your Menor please, the rule is, that 
an indictment for a misdemeanor anything ether than a felony 
is not admissible at all in a court proceeding to effect the 
eredibility of witness. 

Mr. Green. if it ie on infamous crime, it dees. 

The Court. I think the objection goca te the weight 
of the evidence, I will let him anewer.* 


to which ruling of the court defendant exeepted. ‘“hereupen the 
witness onewered that he had at that time paid a fine for 
gembling. 

That conviction of « midedemesmor such as gumbling is in- 


‘Admissible for the purpose of impeachment has been held in a 
Pay : 
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tumber of cases, Foople y. Newwrn, 261 I11., 121; Burke v. 
Stewart, 81 111. App., 506; Lemkin v. Burnett, 7 Ill. App., 
143; Dexgmbekler v. People, 93 111. spp., 953; _tietszenbaugh vy. 
People, 194 I11., 108, 

We think alee the qourt should not have permitted 
6h crost-cexzeminetion oan attack on the general character of 
an impeneching witness. Heater v. Heetor, @ I1l., 105; Dimick 
ve Downe, 82 311., 876, 

Yer the errers indiented the judgment will be 
reversed and the esuse remanded, 

REVERSED AND Ke 





Dever, P. J., and MeSnrely, 7., coneur, 
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APPOAL PROM MURICLPAL COURT 
OF CHIGAGS, 


2241.A.634 


ERED THE OPINIGH OF THE CtArnT. 





The appelient was defendant belew in a euit for 
foreible entry and detainer, ‘The case was tried before a jury, 
which brought in a verdict for the pisiatiff, ugon which the court 
entered fudguent. The defendant was absent at the time ef the 
trial, but che had been personelly served with swmens, had entered 
her eppearance and demanded trial by Bury. Wo bill of exceptions 
Was @yer setiled by the trial fudge. Ye can, therefore, consider 
euly such alleged errors as are assigned on the comacn law record, 
and argued in appellant's brief, 

it is first argued thet the copplaint is in seme rene 
pects defective, wut that point cannet be raised in this court fer 
the first time upon such defects as are pointed out. Center v. 
Gibney, 71 T11. 567; Wijlerton v. Shoemaker, G6 Ill, Avy. 126; 
Spoor v. Beyer, 152 Ill. App. 470; Haynes v. SherwineWillions Go., 
126 T21, app. 414. ) 

«The xeeerd discloses that the cause was tried before 
the honerable Perry lL. Persons, Judge of the County Court of Lake 
Sounty, holding a branch of the Municipal Gourt ef Chicago at the 
Pequest of the Judges of said Municipal Court. It is argued that 
the court was not properly constituted and was without power te 
try the case, Section 15 of the Municipal Court act, Hurd's Rev, 
Stet, 1919, page 930, provides for the holaing of such a court. 
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If appellant wished te raise « sonstitutionsl question in this 
regera she has sought the wrong forum, for by appealing to this 
eourt all euch questions are waived. But the point could in no 
event be sustained, American Hedge Company v. Lane Hark luprove 
memt Aspociation, 246 111, 5%, 

the judgment is affirned. 


Dever, P. J., ond MeSurely, 7., concur. 
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APPEAL PROM MUBICIPAL COURT 
OF CHICAGG, 


2241.4. 634 


GK, JUSTICE MATCHETT DELIVERED 7HE OPINION OF THY COURT, 


Piaintiff below brought an setion in the Muni dipel 
geurt of Chicago. In his stetement of claim he alleged that on 
duly 6, 1920, the defendant by ite agent dreve a certain automo. 
bile truck on the wrong side of State street in the city of Chi+ 
@ago, and in such a reckless and careless manner that he ran inte 
an automobile owned by plaintiff, thereby injuring it. 

The statement of claim further alleged that as a ree 
sult of the imjury plaintiff was deprived of the use of his auto«. 
mobile and was compelled to and did engage and hire another aue 
tomobile te replace his own, at an expense of $140; and that the 
autompbile of plaintiff was damaged in the wum of $590. 

The defendant appeared and filed an affidavit of 
merits, denying the negligence as alleged and alleging that the 
@apposed damages which plaintiff had sustained were the regult 
in whole or in part of the negligent manner in which the plain- 
tiff's said automobile was managed, operated and driven. Further, 
that plaintiff's automobile was at the time driven at a dangerous 
and recklese rate of speed, in violation of the ordinanees and 
Statutes, The affidavit also denied the damages as alleged. ‘The 
Cause Wae tried by the court without a jury, the evidence for the 
| Fespective parties heard, and the court found the defendant ap- 
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pellant guilty ae charged, and asseused plaintiff's damages at 
$300, ond motions for a new trial and in arrest of judguent being 
overruled, ontered judgment on the finding. 

The defendant first vontends that the finding and 
fudgwent are againet the weight of the evidence. We have given 
gareful consideration to thie point. ‘The witness Vernon Franch 
testified for plaintiff that he was driving plaintiff's autemobile 
qn the day in question; that he was going north on the right side 
of State street, and was about to turn om 35rd street when defend« 
ant's truck ¢ame right acress from the other side of the street, 
going routh at « slant, and struck plaintiff's automobile in front, 
striking the left front fender, breaking the running board and the 
bumper, bending the front axle and throwing it out of line, breaking 
the top and puncturing one tire; that the truck ran about 76 er 60 
feet and stonped; that there were two men on the truck: that the 
driver of the truck gave the witness the number of the truck, city 
Aicense and chauffeur's license, He says the driver ef the truck 
said to him, "I om awfully sorry, but to avoid killing myself and 
a few others, I turned over onto the wrong side of the street, to 
keep from hitting the street eax and an sutomebile that was in : 
front of me.” He testified that the driver of the truck handed a 
paper or card to him with defendant's name on it. 

The plaintiff testified that he kept a jewelry store 
at 3356 State street; that his eutomobile was a Hudson Readster 
Super Six; that on the worming of the esccident it wee in geod cone 
dition; that the slip of paper had been handed to him after the 
eecident by his chanffour, (It is in evidence and the name of the 

_dviver of the truck and the mumber of the trek and the name of 
the defendant are on it.) Plaintiff said he took this te defends 
ant's plese of business at 6255 Gouth Wabash avenue and saw a party 
ere who seemed to be in charge ani whe sald he wae one ef the 
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manegers; that plaintiff showed him the paper end asked him if the 
aecident had been reported to him; that he answered, "Yea;" that 
plaintiff asked him wheat they propesed to do about the matter and 
he said the insurance company would take care of it and see the 
damages done were paid for; that plaintiff then said he would Let 
the ear stay at the garage for « wumber of days ee they could see 
it, and the manager said he would send come one down to sea it; tha t 
the manager said the truck was theirs; that plaintiff then left the 
autemebile in the garage five days; that on Suly llth he called the 
defendant by telephone and the same party he hed talked with before 
cme te the ‘phene and talked with him agein; that he, plaintiff, 
told Kin he was sending the car te the Hudsen company for repairs 
and thet it could be seen there; that plaintiff seni the automobile 
to the Eudeon company the next day with instructions not te commuenoes 
any repairs until the ogent from Cefendant bed seen it; that the car 
Wae with the Hudson company from July until Septeuber; thei he paid 
$258.71 for repuixs, which was a reasonable cum; that during the 
months ef duly, August and September he had ecemsion to uce an au} 
tomobile in his business, and hired one at three dollars an hour, 
Which wes the ususi and customary charge; that in July he paid 984,, 
im August $91.50, and in Septenber $96.25 for this purpose. 
The driver ef the automobile is corroborated as to the 
@annery in which the accident happened by ancther witness, who evi- 
@eutly saw the same accident, although he placed it on a different 
aay of the month, the driver of the truck testified for defendante, 
admitting that he gave to the plaintiff's driver the paccr produced. 
He cays the automobile passed him and drove right in frent of his 
truck when it was bit. Hie helper also testifids that the aut one 
“Bile turned in front of the truck; that it came from behind and 
“Tight Slongside and turned right around in front of the truck; that 
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it wae going 25 miles an hour and the truck avout 8 er 16 miles 
an hour, 

There wae an atioaept te corroborate the tcstineny of 
these servants of defendant by the witness Trarklin, who lived at 
2623 South State street. Ye nave carefully exacined all the evie 
dence, It e¢ems te us that tae witnesses fox the plaintiff tell 
the more probable story and ave corroborated by the facie and 
Girgumetances in the cane. Te caumot say that the finding ef 
negligence against the defendant is clearly and manifestly against 
the weight of the evidence, 

It ie next aontenied that the court erred in excluding 
proper and ecoupetont evidence offersd on behalf of defendant. The 
witness Branch had testified fer plainiiff that the sutenobile was 
a Wudeen rosdster. it was claimed that he had signed a statesent 
that it was a “chummy roadster.” There is no testimony showing 
in what respect a “ciwumiy" resdgter differs fro aay other. The 
Suppesed written statement is not preserved in the bill of excepe 
tions, and under these cireusstances we cannet sustain this point. 

it is moxt said that the damages ave exaensive in that 
@liewance was made for the use of anciner autewebile with chau. 
feur during the monthe of July, Augusi and Sapteaber, without proof 
that the repairs were made within a reasonable time. We think 
there is merit in this contention, We have searched the zeeord and 
found ne evidence tending to shew that the automobile was repaired 

Within a rensonable time. he court therefore erred in finding fer 
_ the plaintiff as to thet item of damage. Conrad de. v. St. Pau) 

| - ~ Sa Be He 0., 230 Minn, 128, Appellee is entitied, however, to a 
| §udgment for the amount paid for repairs, which was shown to be 

| Feasonable, vis, $258.71, and upon reuitting from the judguent all 
7 more, that amount, it will be affimed; ogihersise reversed and ree 

| ‘Bever. P.J.. and WeSurely. J.. concur, 
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) / APPRAL PROM MUNICIPAL COURR 
! OF CHICAGO, 


| 9241.4. 634 


a p 
BR, TUSYICH MATUMETY DELIVERED THE OPINION GF THE Covet, 


in this ease the plaintiff tock a judyment by con 
feasion against the defendant upon a promissery note, The judmgxent 
Wregin, An affidavit was flied in whidh it was alleged that the 
note was given without consideration, in this, that the plaintiff 
va & sales agent for the appeliant ecrperation, under an agreement 
by which he wae te receive a sum of money equivalent to 25 per cent, 
of uch gums ag the corporation sheuld receive on erters for ite 
goods teken by the plaintiff, to be paid when the money should be 
collected by the corporation upon such orders; that defendant hed 
not yet reecived eny money upon such orders, and was net yet en 
titled te any om of money on acoount of such ageney; that priser 
to the execution of the uote, plaintiff resicned as ouch salesman; 
that orders had, at thet tine, been reesived upon which the parties 
believed that there would become due to the plaintiff the mus of 
$4360; that plaintiff entreated the corporation to execute a note 
er notes for such sum; thet the corporation thereupon issued five 
or six notes for that wsount; that these were not judgnent notes, 
end were dated to mature at the dates which the parties expected 
the comesion to become duey that, afterwards, at plaintiff's 
Pequest, the corporation paid $500 thereon ae voluntary advancenent; 
that appeliant Fregin was president of the corporation; that he was 
ealled te the office of plaintire's attorney and persuaded te sign 
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the judguent note, upen which judgment was taken; that defendant 
signed the note upon the representation that Judgment would net 
be confessed thereon; that Pregin signed, but received nothing ef 
value by doing soy that the note eued on was given for other netes 
evidencing a debt mot yet due, but which all parties supposed 
would beewse due at a future tine, 

Upon the filing of this affidavit the judgsent by 
eenfession was opened up, ani leave given édefendente te appear 
ané defend and demand a jury trial, the affidavit flied te stand 
aS en affidavit of merits. At the conclusion ef the evidence the 
 @wuxt airected a verdict fox the plaintiff anid entered Judguent on 
the verdict, overruling a motion of defendants for a new trial and 
iu arrest of Juiguent. 

Zwe pointe are made and argued by appellants. First, 
that the court directed a verdiet befere the defendants had rested, 
By reason of the inadequacy of the abstract we have sade an exanie 
mation of the record and find that at the beginning of the trial 
the defendants voluniarily asawsed the burden of proof with the 
Fight te open and clese; that they adaitted the making and delivery 
ef the note upon which plaintiff's setien was based, and that the 
uote was for the asount specified, Thereupon the defendant Fregin 
Wao sworn as a witness on behalf of the defendants and testified at 
Rength on his eriginal examination, At the conclusion of the 
@Piginal examination he was croes examined at length by the attorney 
for plaintiff and, plaintiff's attomey having stated, *Thst is 
@11,* was veesxanined on direct by the attorney for the ésfendant, 
and again eroce-exanined by attorney for the plaintiff, whe, at the 
| Sonelusion of it again stated, "That is all," Attorney fer defande 
ant replied, “That ie all," The court thereupon interrogated the 
| Witness as follows: 

Mi 
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"Qe 
Q& ce is to se pling te per 284¢ how much ef it 
were you ¢ ad in mind i it? 
tee a Gli of it when we had the money. 
The Court: settles question, I think.* 

Whereupon counsel for defendants asked the witness: 


What do méen, ‘when you eet 
P+ At that ine we had ail the machinery delivered to the 
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Thereupon the court asked counsel te come inte hia 
with counsel cut of the heading of the fury, amd at thet time granted 
a netion made by the plaintiff te inetruct the fury to find the iscues 
for the plaintiff, The recerd dooce net shew that up te thie time the 
defeniante made any ebjection wpen the croun’ that they hed ether 
witnesses or that they produced any such witnesses or asked te have 
them evern. 

The record shows that further preseedings tock place h 
the presence of the fury, at which time the court set ferth at 
lemcth bie views of the east ami the evidence as eubed tied; thet as 
the ineteuction was about to be civen the sttorney fer defernients 
asked thet an objection be noted on the ground that there was st 
least a one hunéred dollar item that sheuld go to the jury, erd e 
further shjection aleo on the greund thet the evidence shewed want 
of consideration for these notes. Here agein there was no tntina- 
tion that it wae desired to subait further evidence en behalf of 
defendants, The court again set forth his views st length upon 
the pointe raised vy defendants, and the atterseye for beth sides 
enewered Gach other pre and con, 

im the course of thie ecllequy attorney for defendants 
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open up this judgsent at all, How much was the judgment in this 
Mx. Hughes: er  GMN & paper Fer wn nepeeee Make 
& record im this case? 
The Court: ae lak bother ae och end gow it. Thie man ¢an sti11 
be prosecuted for giving a cheek, 
eae 
or a new 
The Court: IE gh po dfeme Pigs ge Py Belge wiley Bog eagnooms 
po Raul my that if he could hold off for a day or two he would 
te. ae ee ee Oe Sy oe ee Se 
ur. ches: "Tug aha beseubens? Appeal prayed and allewed, his 
The Court: We it isn't prayéé and allowed yet. Let's have a 
he Court: 
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At the eonclusion ef this esllequy the court said: 
"Ho feets here to just hee That afficevit ien't 
Re lag Ry pall Momma rye & there vas a failure of con 
ay Rep rede wma hbe ite et affidavit, and you really 
thereupon the jury returned « verdict which the court 
Girescted to be entered. 
dhe appetite souraj St tos contd plauney on bohadt of The as” 
move for a new iriai. 

While there is so doubt that it is a serious errer to 
divest a verdict for plaintiff befers the defendant nas put in bis 
ease, (Hiller ot al. v. House, 65 In. 62, Sield ot al. v. Clippers, 
76 Mich, 26, tmpohy v. Braag, 171 HN. %, 5326) ve think this record 
fails to shew a proper objection by defendants, such as would pree 
Serve their rights in thie respect. Be ebjection was made on the 
Ground naced, prier to the grunting of the motien te direct a vere 
dict, There was no presentation of witness aer statement prior to 
that time, indicating that the defendants had further evidence to 
| Tt is also contended that there was sufficient evicence 
“to go to the jury, ‘the evidence for plaintifr te net abstracted, 
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wat we have gone to the record and examined this evidenee ne well 

as that of the defendente, The defendants adwitted the execution 

of the note sued on and voluntarily earuned the burden of proof, 

Net omly did the evidence eubaitted in their behelf fall to ese 

tablish any valid defense, but om the contrary negatived it. 

That being the state ef the record, the judgnent must be ef firmed. 
AP¥IRGED, 


Dever, ?.7., ond MoGurely, J., concur. 
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GIDEON A. COPY, 


@. A. COPP {( ) 
& corporatic 
| APPSAL FROM 
vs. SUPERIOR CGURT, 
Sok COUNTY. 


2241.A.634 


MAR. JUSTICE MATCKETT DELIVERED THE OPINION OF THE COURT, 


This is an appesl from = decree which made permanent 
& temporary injunction «ranted upon the filing of the bill of 
complaint. After the cause was put at issue it was referred 
te a master in chancery, whe took the evidence and reperted, 
overruling objections filed by defendant te his report. The 
ceuce was heard before the chaneeller en these objections, 
which were ordered te stand as exceptions, and the exceptions 
were overruled. 

The material facta as alleged in the bill and found 
by the decree are thet the complainant appellee is a corperstion 
organized under the laws of Illinois, having its principal place 
of business in the City of Chicago; that the defendant appellant 
on the first day ef Narech, 1917, wes engaged in the businesa of 
general carpentry and contracting; that his place ef tusiness was 
at No. 821 ittush street; that certain of hia empleyes opened 
negotiations with him for the purchase of his business and the 
tools, ateck, ete. connected therewith, and thet as a remult of 
such negotiations the parties entered inte a contract whe reby 
the defendant agreed to sell the business so conducted by him, 
| the goodwill attached te it, to a corporation, which it was 
should be thereafter organized, te be known ae “G. A. 
Ine.," for the purpose of cerrying on the business, to 
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which corporetion it was agreed the property should be conveyed, 
The vendor covenented and agreed on behalf of himesif, hie heirs, 
etc., thet the parties ef the cecond part and their suecessors 
in the ownership end management of the sorperation, should have 
the right te use the said nome during the legal existence of 
geid corporation; thet he, himself, would net within two years 
from April 2, 1917, at any plece or leeation within a radius ef 
three miles from said 821 Rush street, establish « shop or place 
of businecs, or become aesecisted with any such shep or place of 
business for the purpose of doing curpentry werk, raiiding 
sontrecting, miliwork, jobbing carpentry, or eny ether form of 
business that he had been carrying on at the premises described, 
Mer would he solicit, either directly or indirectly, or take 
business from any person, firm or €orporstion, then « regular 
customer, oxcept #ith the comsent ef G. A. Capp, Inc. And by 

a further covenant he agreed te asciet in every possible way the 
@eid vendees in mainteining the coodwili of eald business and re- 
taining the old custemere connected therewith, and te eoepe rate 
whenever possible with the vendees to enable them successfully 
te carry on the business. 

Pursuant to said eontract the appellee corporation Was 
tuly organized. After the formation thereef the defendent made, 
executed and delivered a written bill of gale, in and by which he 
Genveyed “the general carpentry and contracting business, le cated 
at 621 Rush strect, in the city of Chicage and State of Illinois, 
now owned by the granter herein, also including the goodwill 
‘attached to soid business." 

: On or about April 2, 1917, the complainant corperstion 
took possession of the premises and the personal property conveyed, 
7 from thence hitherte, has been in possession of the said 
Premives, end contimously maintnined and carried on the eaid 
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business. Pursuant to the terme of the contract and bill of 
sele defendant delivered te complainant » list of his customers, 
announcement was made of the transfer of said business; defend= 
ant hae received the full consideration mentioned in the cane 
treet; the business har incressed, the entire geodwill and 
business of the complainant has become inseparably attached te 
the corporate name of the complainant; and the goodwill has 
greatly increased in value since the same was purchased and 
that seid geodwill is necessary to the maintaining of the 
business, and the prevention of the impairment ef the volue 
of the goodwill attached thereto. ) 

On or shout May 1, 1919, the said defendant planned 
to open and maintein under the name of G. A. Copp, a disce 
of business at 885 Rush street, to carry on the business 
of carpenter and contractor. Before the firat day af May, he 
Geused to be mailed te each of the principal customers nemed in 
the printed list theretofore delivered to compininant a printed 
announcement ae follows: "G. A. Copp, earpenter and contractor, 
sesires te announce that he will resume business Hay let, 1919, 
aes Rush street, phone Superior B22 (after May lot) where he will 
be fully equipped to serve his patrene with the some efficiency 
as in the past. Res phone, Graceland 4704. Remodelling, Hepair- 
ing Cabinet Work." About the same time he placed » sign in front 
of the premises at 685 Rush street, reading as follows: "This 
Building will be occupied by G. A. Copp, carpentry, repairing 
and alteration metal work, furnace repairing." As a result of 
these facts confusion has reeulted in connection with the business 
cerried on by the complainant, mail intended for the complainant 
hae been delivered to the defendant end yice yeren. Customers who 
desired to secure the services of the complainant have been con- 
fused and have given their work to the defendant; said confusion 
is a direct result of the acts of the defendant in resuming 
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tusiness under his own nome, in making said announcements. The 
decree finds seid confusion remaite in direet lows and inj ury 
te the gnedwill ef the busine su sold te the complainant, and 
will continue te have such <ffect se long se defendent cerries 
on tusinese in his own meme in the City of Chieege; that the 
goodwill and trade name of the complainant is a valuable anset, 
end that the injury so dene te complainant is impossible or 
exceedingly difficult te meseure in dollars and cents, and 
irreperable, and sheuld be prevented by injunction; that the 
equities of the couee are with the compleinent, and thet all 
the material allegations ef the bili sre proven and true. It 
was therefore ordered that the injunction theretefore granted 
should be made permanent. 

By this injunction the defendant was restrained 
and enjoined from engaging in or carrying on the businesn of 
general carpentry and contracting under the mame of G. A. Copp, 
or any other neme or atyle containing the words G. A. Cops, er 
ony part thereof, so similar te the title of G. A. Copp, Ine., 
as to permit confusion therewith, within the limits of the City 
af Chiengo; that said defendent be further restrained and proe 
hibited from seliciting the ald customers af G. 4. Copp, Ine., 
and further from inserting and maintaining either in the gene ral 
OY clasaified directory of the Shicega Teleshene Company or in 
the genernl diractary of the City of Chicago the nome af G. A. 









Sepp, or any other name similar thereto, with the desienetion 
ttached thereto indicating that the said defendant is engaged 
the general carpentry and contracting business, or any other 
8a direstly or cleaely alifed therewith. 

Purther from opening or mainteining the place of 
siness at 885 Ruch street in Shicegs, under the mane of 
¢ fo Ae Copp, or any other name or title containing the words 
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G. A. Copp, or mifficientiy resembling the same te be canfused 
with the corporate title of the compininant, and thet the defendant 
and his employes, generally, should be reetreined and prohibited 
from doing any other sot or thing tending in any way to injure, 
impair or depreciate the value of the goodwill of the business 
eonveyed to the complainant, @. A. Sepp, Inc., by snid Gideon A. 
Copp, and from doing any other act or thing caleowlated or intended 
to result in unfair competition, etc. 

This cease was before this court on = former appeal by 
defendant from an order ¢enying hia wotion te disselve the intere 
leeuteory injunction, which is by this decree made permenent. Copp, 
ime. v. Sapp, 216 Ill. App., 622, The motion to disselve there 
considered was in the nature of » demrrer to the bill of complaint, 
ond the facte stated in the bill were there taken te be true. These 
seme facts in substance now appear to have been praved on the hear- 
ing. . 

It was there held thet the chancellor did not err in re- 
fusing to dissolve the injunction, and the view of this court as 
to the law appliceble wus there set forth, end was neceswary to the 
@ecicion rendered. Ye there anid: 

"It in the contention of the defendant, appellant here, 

Ty Ud the Acfestais agreed uot to contact 8 nev tusinees 
in the neighborhood of the old, for « period of twe years, 
Taplied ssvenant thet Ube velantary vendor ef the goodwill 


ond mot do anything to lessen the value of the goodwill by. 
oo hy eg of customers, Trego v. Hunt, 12 Eng. twling cases 


442, 65 kh. @. Cosneury, 841; v. » 206 Tll., 386; 
Be abo es ay 93 Be Ne 186, does 
not o f Boga ia., 462 and Cottrell 
v. «, 54 Conn. 122. 
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:  zeinting Fes if posriblie, be #0 construed, as to 
give effect to ali its terms. The intention of the parties, 
ae gathered from the whole instrument must control. Geithman 


ve eel 205 I1ll., 585. 
Gannet ignore the other express and sffirmative 
covenants aa above set forth, which muet, we think, be ree 
ded as additional covenants ta the ome which is limited 
the two year period. 
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The principle seems to be well settied that when 
& party selis an established bisiness with the right to 
uce his own name in cennection therewith, he cannot 
afterwards resume the nene an Bron fort on the same 


business sper ¥. Preser Labriceting Ce., 121 Tl. 
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The preef and srgument ef aprellent does not indicate 





thet any material fact found by the deeree, is agninst the clear 
enc manifest prepondersnce of the evidence. Ye are asked to 
review the nee as decided by us on the former appeal. fhis 

we may not de. Ogle v. Turpin, 8 711. App., 483; Union 
Wetionad Donk v. East, 93 Tll. App., 339; urrett v. Piores, 


$4 IL]. App., 31; Kesberry v. Bietohferd, 106 I1]., 584. 
Coannel for aprellont urges that the injunetion 4s 


issued is teo broad, mt do not sucgest any meodifieation which 
would give to complainant the protection to which it is entitled. 
The deeree is affirmed. 
, - APPIRMED. 


Dever, FP. J., snd MoSurely, J., concur. 
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APPZAL YROM MUNICIPAL COURT 
OF CHICAGO, 


92941.4.635 


BR, SUGTIGR WATORETT DELIV THE OPI NIGH OY THA Gount, 





Appellee wee pleintiff below and wued defendant in a 
forcible detainer, claiming that he waa ertitied to the possession 
ef certain presises, which the defendant unlawfully withheld. The 
euuse was tried by « jury, whieh returned a verdiet finding de- 
fentant guilty, Motions fer a new trial and im arrest of Judgment 
wore vverruled, ond judgnent entered on the verdict. 

The plaintiff olained the right of vossercion by vir. 
tue of a written lease, dated July 26th, 1920, by which the lessor, 
WEAldam Ramen demiwed the premiaes in cuestion to plaintiff for a 
tern ef five years, beginning Septeuber 1, 1990, and ending August 
Bl, 1925, Beuen, the lesser, was the defendant's landlerd at this 
time, the defendant having in the year 1915 entered inte possess 
fon of these prenizes, wut without a written lease, and holding as 

” Cpon the trial defendant claimed the right 60 oceue 
paney by virtue of an alleged oral lease, by whieh he claimed 
Rawan demined the preaises to defendant for « torm ending ta May, 
1921, Whether muck oral lease wae made was the principal issue 
ef feat on the trial. 

Appellant defendant's first eentertion is that the 
Gourt admitted improper evidence in that it received in evidence a 
Weltton notice of tersination of the defendant's tenancy, given by 
Rouen te defendant on the 2th day of July, 1920, This notice 
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tates thet defendant's tenancy would terminate on the Slat day 
of Auguet, 1920, Appellant coutends that thie notice wae not 
available to the landlord's lessee, the plaintiff. Tide conten» 
tion is based on o very striot construction of certain weetions 
of the Landlord and Tenant Act, Nurd's Bev. Dtiai., 191), chepter 
MO, page 1961, Section 6 of that act provides: 
dems ison then one your, unere The tenant holds ever’ either 
(arm .eo8 | over without 
aeethe teh Connect tenancy tie’ Lendioga anait hare esha and to 
maintain an action for foreible deiainer or ejsotmunt. * 
Seotion ¥ provides: . 
“theve a tenanay is temuinated by notice under either of 
+ lat as sections, no further dexand shall be negess 
Seay bafase ringing a exit ‘as under the statute in relation te 
feretbie dabatnar or ajewtuent.” 
Defenianut says these sections atriehly construed are 
Mimited te the landiord alene, and that a lessee of the landlord 
cannot avail himself of benefits chereunter. | 
Ye are unable te see any merit in thie contention, 
fhe lonee by Rawen to plaintiff by ite terns wae not te begin until 
Septewber 1, 1020, Th transferred te plaintiff no present right 
te pousession of the presives, Hauon wae et11] defendant's lands 
dord, Since the leasehold was one from month to month, it could 
be terminated enly by o metice from Reuen in accorlance with the 
provicions of the etetute, if Reuen head failed to give such no« 
tige so am to effect a tervination of defendant's lease prior te 
the let day of Gepterber, be would have been liable to plaintiff 
in an setion for daeages, It appearing from the evidence that 
Weisuean wae a tenant from month te month, it was neoossary to 
show that his tenaney had been terminated at the time plaintiff's 
action was begun, Yor this reason proof of the notice and the 
_ Berviee of At were competent, although Rouen was not a party te 
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the agtion. And beesuse through service of this notice the estate 
of defendant «ne terminated prior te the aoseeneenent ef the term 
under plaintiff's lease, se dexand waa neceasary by plaintiff prior 
t0 the comenganent of ite oult. Felsin v. Rupin, 904 T1i, App. 
44, 





Defendant further contenia that the verdiet ef the 
jury ia against the manifest preponderance of the evidence. The 
evidence for defendant tended te show that defendant occupied a 
flat in whieh he Lived, and also the preaises here in controversy, 
which were used for « billiard and pool room; that beth places were 
held without a written lease, bet under » tenaney from month to 
mouth; that he had oo occupied thease premises for five yeara, Boe 
fondant cayw thet Gauen eeme to him early in June (he, Rauen, havingr: 
previeusly given notice that the rent would be raised); that the 
tenants wore about to strike and refuse te pay ren, and that Sanen 
‘talked with defondant about it, and the witness sayn, “I said, "You 
are Yaising ay rent en the rooms, how do I stand on the atere? I 
wuld like to know bow I atend,' I said, ‘the plage locke ewful, 
it neede cleaning, I onawet stand any raiwe on the store.’ He endd, 
Your rent on your rouns will be five dollars more, but the store 
will be the came as we got it, $996 a month, and you ean stay until 
next May, ani then we will eee what we eon do then. '* Defendant 
farther says that after thie conversation he had his place decorated 
ond paid for the sane, Ne produced a receipt for G90 dated June 
9, 192, showing the payment therefor, Yhe defendant further teve 
tified that on the 2th of July thervafter Reuen demanded payment 
of the rent, for which defendant was then in arreara; that he, doe 
fendant, thereupon signed seven notes for the agsregate amount then 
due of $390, and that he then paid in onsh the rent for the store 4, 
ama living reous, ameunting te $113; thet after thie paynent was 
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made Rouen served t¥e notice upon him, altempting to terminate 

the defendant ia in part serroberated by o witness 
named Goldaan, who cays he wag present at the convergation held 
between defendant and Hauen early in June, when defendant anid he 
eld pay more for the fiat but not for the store, because busi« 
neoae was not good, when Rouen replied, “Well, if that is the case, 
you can remain here until the end of the year," and if. Vel saan 
said, "If that de the case, i will go right ahead and call Mr, 
Mongerich and I wil) have the place redecorated,* Reuwen teotified 
denying this or any other similar conversation, He says that the 
notes were not given until after a thirty day notice was served, 
and that, ae a matter of fact, defendant at that time thanked him 
fer his lemieney in the matter, 

She witness MLbert, wheee business was to leek up 
leeations for the pleintif? company, testifies that he firet toek 
wy megetiations fer this plage with the defendant, whe told him 
thet he had no lease, but would try and get one fros his landient 
(this was in July), and that afterwarde he met Remen in Weissmen's 
presence, when Reauen said defeniant hed no lease, “The only rae 
@ponse Hr, Welwaman gave we to the question whether he had a lease 
or not, was that he could get one." | 

Mies Rauen, the daughter of the landlord, whe also 
worked for her father in hia office, testified that the notice was 
served on Welonwan prior te the settlement fer the rent by each 

4e defeniunt claimed under am eral lease, it was for 
him to cotebligh the fact that euch lease was made. Upon this con- 
fideting evidence we cannot say that the verdict is wankifestly con- 
trary to the preponderance of it. The judgment te therefore affirmed, 


ia, AFPIREED, 
ne, Pade, and MeGurely, J,, concur, 
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OGMPANY, a Coxporation, 
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UR, PRESTOING JUSTIGOR GRIDLEY DRLIVURSD THe OPINION oF TRE counT. 


Plaintiff, a merchant engaged im geliing ladies’ watsia 
at 1023 Seluont averwe, Chicsgs, commenced a fourth class tort ace 
tien against defendant in the Yanicipal court of Chicage to recover 
damages for the alleged cenversion by defendant of % waiwie of the 
value of $159.56, claimed to have been delivered to defendant July 
ie, 1919, to ve by it safely carried and delivered to one i. G. 
Brown, 1622 Medinah Building, Chieage, and whieh waists never 
reached said Drown, A trial wae had before the court witheet a 
jury and, after hearing the evidenee intreduced by both parties, 
the court found defendant gullty as charged and asseeced plaintiff's 
danages at the sum ef $192.50, Judgaent for that amount was entered 
against defendant ani thie aopeal fsllowad. 

On the trial the sole question in disyute wae, whether 
tne waiets had been delivered to defendant, a carrier for hire, on- 
gaged in the express business in Chicago. Wo question was raised by 
G@efendant as to the value of the waists or as to the neon-delivery 
thereof to Brow. , 

the evidence introduced by plaintiff disclosed in sub- 
Stance the following: Om July 18, 1019, plaintiff called on the 
telephone “Honroe 6109" (defendant's Chicage telephone mmber) and a 
wonan answered the call, saying "Thin is Brink's Express Company." 

: plaintiff gave his business address and said he had a | 















Het ay s ey be er wen, taste: 


Seaghan se roe gtbena xo 





ve 
oO 
= 

— 


seas pais 

7 ’ 5 pa ca Fa ee 

4 sels aaa ot: ee 
ce Be A 2 " od = ee 





Piha: rownona yay Donen ag 


ee. | % ; Seal Pr ie ( 
wa’ - a wis ae ; f 
. i : be 







f dee, oor me on pein a: 


20 Se hetian ~ re ataiye ash t9 





package to ehip, and the wouun at the other end of the wire said, 
“Thay will be there tonerrow,” Gn the following day, at a time 
when plaintiff wae net in his store, a mem, “*“dreesed Like an 
ordinary workman” and with nothing on bis pereom te indicate that 
he wags in defendant's employ, cume inte plaintiff's atere and eaid, 
"Brink's xpress, package." Thereupon plaintiff's girl clerk, 
named Mbbe Johnson, gave the wan the package containing the waists, 
addressed to “L. D, Brown, Medinah building,* and he wrote on a 
plece of plain white paper the follewing: %%«19<-19. 1023 Belwont 
Store, Pa, 1022 Hedina Bldg. (Signed) ». Ghick.* He then handed 
the paper te her and left the store with the packages. fhe teati- 
fied thet at the time of the transaction nething further was sald 
by the wan to hey and that she 414 not aay anything to him; that 
she sav a wagon in the street euteide on which there was the word 
“Brink,” and that ahe hed never seen the man before or sinoe. There 
wae mo testimony introduced by plisintiff shewing that the man whe 
same into the store and got the package had previcousiy been on the 
wagon, ox returned to it, or that he put the package on the wagon. 
Gver the objection of defendant the ecurt permitted pleintirt > 

to introduce in evidence, after identificstion, ancther paper pur~ — 
perting to be @ receipt given by an agent of the defendant on a 
plain piece of pauper for certain geede previcusly shipped by said 
Brow to plaintiff, and afterwards received by plaintiff, and 
which regeipt was as follows: ‘“‘Reetd of L. DB. Brown, 1 Pkg. ~ 
ecnsigned te 6. Karpel, 1023 Belmont ave., value $100. (Signed) 
Benton." This last mentioned receipt, which was not connected in 
any Way with the package of waiats in question, was allewed in 
‘evidence a8 tending to shew that receipts fer goods were romct ines 
given by agents of defendant on pisees of blank paper, cther than 
the printed Dlank forse furnished by defendant, and then not signed 
ts the wane of defendant, wit in the name ef the agent cnly. 
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the defense on the trial was that the package of 
Waliste never case inte the possession of defendant or one ef 
ita agents, It appears from defeniant's evidenos that om duly 
18th ani (th, 1919, @ man and met a woman wan taking all orders 
whieh game over the telephone and that the man wrote ali orders 
60 received on the drivers’ sheets. All the sheets of the sald 
duyge were identified and introduced in evidence and eon nane of 
them was there shown any order from plointiff or from hie busi-«- 
nome address te call for a package. Defendant aleo Introduced 
im evidence « sangie beek of forme of printed reselptis which ite 
dvivers ure inctructed te give to custewers, Pefendant's evidence 
aiey digelosed that on July loth amd 19th, 101°, the only driver 
ou the route that would in the ordinary ecurse ef business pick 
up & package at plaintiff's business aidresa wae one W1i liam 
Malkew; thal Malsew 41d wet olek up the paskage in question and 
414 met wigu the papes signed in the aeme of "7, Shick" and 
never Gew the saeue befere ite production at the trial; that de- 
fondant aever had in ite employ a driver named "Shiek* or one 
with a meme sloilar therete; that on said days there was another 
exereee eompany doing bucinegse in Chisage, using the case “Srink* 
aad, heving the words “A. 2, Brink" on ite wagons and conducting 
ite business undey the mame of "A. 2, Brink Auto Tranefer Co.;" 
and thet om all of defendant's wagons at the time were the vords 
*Srink's ¢, ¢, Rapresa Go." 

Plaintiff?’ aliaged a delivery of the package ef wai ste 
to the defendant as currier and a conversion of the waista. The 
burden of proof was on plaintiff to shew sueb delivery. (10 
Corpus Juria, see, 570, p. 37h; Markus y. Chicego, Milwaukee & 
Si» Powk By. Go., 167 112. Ape. 638, 641), Under the facts dig~ 
closed we do not thimk that a delivery ef the psekage to defendant 
or te one of ite agents was shown, The ease is eomswhat ainsi lar 
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te that ef Abreug v. Platt, 62 i. ¥. Supp. 183, where a jJudguent 
ageinat the carrler wae reversed, In oux pinion the judgment 
appealed fron mist be reversed and it is a0 ordered, 
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SISOIKG OF PACTA. Ye find as ultimate facta in 
this case that the pleintiff, Karpel, did net deliver the 
package in question te the defendant express company, and 
that the latter did not convert to its own use the contents 
of the package. 
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On November 5, 1919, plaintiff commenced an action in 
the Circuit Court of Cook County egninet defendant to recover 
certain moneys claimed to be due him under a written contract, 
entered into between the parties on November 4, 1918, whereby 
defendant agreed to exploy plaintiff for x period of one year ae 
superintendent of ite blast furnaces at Sendevel, Illinois, and to 
pay him for his serviees the sum of $300 per month, and plaintiff 
agreed to devote his entire time and attention te hie duties os 
such superintendent during the period, On the trial plaintirr 
testified thet he commenced to work as such auperintendent on 
November 10, 1915, and cessed working on October 20, 1919; that 
for seid period of 11 months and 10 daya there wae due him, at 
me contract rate, the sum of $3400; that he had received from 
to time the total sum of $2700; and that there was a balance 
lw him of #700. Counsel for defendant in their printed argument 












| filed state that the defendant's defense at the trial proceeded 
jn the theery that the contract for employment was for one yeor, 


fet during the peried of his cetusl employment he absented himself 
hie work without any cuuse for two weeke, and thet for this 
¢ he wae net entitled to receive any Compensation, The jury 
ened a verdiet finding the issues for plaintiff ond assessing 
ja tiff's damages at $700, (the full amount GQlaimed) and the court 
ter dudgment for thot amount ageinet defendant “for wages." 


fhet plaintiff improperly etopsed working before the year had expired, 
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Counsel for defendant urge that the Judgment should be 
reversed because (1) the damages are excessive, and because the 
court erred (2) in refusing certain inetruetions offered by deo 
fendent, (3) in making certain improper remarks in the presence 
of the jury, (4) in edmitting certain evidenee, and (5) in 
entering the judgment “for wages.* 

Ho useful purpose will be served in a discussion of 
the several points msde er of the evidenee. Suffice it te ony 
thet after an exsmination of the contract and the evidenee we 
are of the opinion that the judgment should be affirmed for the 
sum of $560. In other words, that plaintiff should not be 
allowed to recover for said peried of two weeks, Viz., 14 days 
at $10 per day, or $140. As to the judgment being entered *for 
wages,* counsel fer plaintiff in his printed argument here filed 
state that the case was not tried on the theory that plaintiff's 
Glaim wae for "wages," and that the words “fer wages" in the 
judgment may be treated as surplusage. With these statements 
we agree, 

if the plaintiff (appellee) will, within ten days, 
file m remittitur in the sum of $140, the judgment will be 
affirmed for the sum of $560; otherwise it will be reversed and 
the cause remanded, 

AFFIRMS ON REMITTITUR. 


Barnes ond Morrill, JJ., concur. 
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WILLIAM %. and 
RLLUK M, TURBEG, hie wife, 
, Appellees, APPEAL Faow 
WOURICIPAL COURT 
Who 
OF CHICAGO, 


$2241.A.635 
WA, PRESTOLNG JUSTICE GRIDLZY DeLIVERED THR OPINION OF THR COURT, 


This is an appeal from a judgment for #126, rendered 
by the Municipal Court of Chieage agsinet defendant, April 12, 
192G, in a fourth clues action in contract tried before « Jury, 
who returned a verdict finding the issues in favor of plsintiffs 
and geceesing their damages nt the sum of $236, “of which $100 
has been paid." 

Certain premises, known ae 6222 Yes} Kinzie street, 
Chiengo, were leased to defendant by written leave by one Seilie 
3, Simmone from February 1, 1919 to Jonuery 31, 1026, at a 
rental of $20 per month, and defendant occupied them as tenant 
for said period and paid the rent. On llecember 11, 1919, 
Plaintiffs purechssed the premises from Gimmons, and she on the 
same day, in writing on the lease, transferred and assigned to 
plaintiffs 211 her interest therein, In the eighth paragraph 
of the lessee it is previded that the lessee, at the terminetian 
ef the lease, by lapee of time or otherwise, will yield up 
immediate possession to the lessor, and "failing se to do, to 
pay as liquidated demages, for the whole time such possgasion 
is withheld, the sum of 62 per day." Im the tenth poxagraph 
At is stated: 
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‘seh: it is further covenanted and agreed, by 
aa S second part (lessee), thut they will reploce 
(ri & expense to party ef the first part) the tvelve 
ree) stalls in the barn im repr of said premiver, on 
er befere the expiration of this lease, (which pra 
of the second part remeved shortly after teking porseseion 
ef said premises), otherwise the cum of $200 ia due and 
payeble to the perty of the first part within ten days 
after the oxpirntion of thie lease.* 

Bighteon days after the expiration of the lease, 
Pleintiffe commenced the present setion, in their statement 
of claim, softer mentioning various provisions of the lease, the 
occupation of the premises by defendant, the transfer of the 
title to plaintiffs and the assignment of the lease to them, it 
ie alleged that the defendent has net delivered UP posseasion 
of the premises but still has its goods stored thereon, and that 
under paregraph eighth of the lease they are ontitled to recover 
from defendant $2 per day from January 31, 1920, or $36; that 
defendent hes not replaced the wtalls, or any part thereef, mene 
tioned in percgraph tenth of the lease, and that therefere 
Pleintiffs ore entitled to recover from defendant the further 
Gum of $206; and that their total claim sgeainct defendent is $236. 

‘En ite offidavit ef wmerite, filed March 6, 1920, the 
defendant alleged that it hos « geod defense to all of plaintiff's 
demond exeept the sum of $100; that by the terme of seid lenue 
defendant hed the option to replace the herce #telis or to pay 
Pisintiffs $200; that defendant elected te exercise ite option 
@ replace the stalls; that plaintiffs desired that the stalls 


MSt replaced; thet prior te the expiration of the icese the 









“agreed thet defendant would not exercise its eption te 
the horse stalis and would give plaintiffs $100 in cen- 
geration that plaintiffs would accept the odd relincuishment 
jf @ption end $100 in full satisfaction of their rights in 

lespe t te the sada replecement;" that defendent has offered 
hes Sontimed te offer to plaintiffs $200 in accordance with 
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said ngreemont, but plaintiff hes refused te aceest the same, 
and thet defendent hes not exereised ite option ta replace the 
stealie end hes relinquiehed seid option; and thet defendant 
denies thet it has not delivered up poosension ef the premises 
to plaintiffs, and denies that softer Tamery 31, 1920, 1% hed 
any of its goods or property stored on the premiven. . 

On Mareh 10, 1920, on motion of plaintiffs, the 
court entered judgement sgeinet defendant for $100, the omeunt 
confessed to be due plaintiffs in eadd offidewit of merits, and 
the court reeerved for future detowminotion the matter of the 
Balance of pinintiffe’ demand. ®ubsecvently defendant paid the 
judgment fer $100, | 

The couse of te aid belanee of plaintiffe’ claim was 
eelled far triel on April 12, 1926. The leave wee introduced in 
evidenee, and ¥, %. Turner testified for plaintiffe and Harry Ae 
Harris, viee president of defendant, teetified in ite behalf. 
Certain Letters and eritings wore alee introduced. 

It appeers that on Jumaisry 0, 1920, %. &. Turner 
rete defendant, ealling attention to the expirotion of the 
lense on Jaumary Sist, and steting thet "he wand like te heve 
the rest of the meterial ond machinery, Lf any, removed by shove 
dete,” end alias that he ‘would Like to know if you wish to take 
nivantege of the option of replincing wtelis.* Marries teatified 
in wubstence thet after the receipt of asid letter and about 
January 27, 2020, he ealled on Turner «t the letters place of 
Wueiners ond hed # conversation with him; thet Turner seid that 
Plaintiffs “aian't intend to wee that plece os w etuble and 
WOuld rather hove the money inetesd of the etelle;* that after 
‘some telk as to the proveble cost of replacing the etealie it 
Wes agreed that defendant would pay plaintiffs ¢100 in lieu 
ef replacing the stalle; that after this matter “woe streightened 
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out" they went over to the premises im question; that there were 
Gertain goods and machinery st111 remaining in the born er shed, 
which he (Worria) said were not the property ef defendant but 
belonged to a atperate cerperation, the Dunbar Unfg. Co., and 
that be would notify that company to immediately remove the same. 
furner testified in subatance that ot this wnversotion he teld 
Herrie that if defendant 414 net replace the stalis “he would 
accept $106 in settlemeant;* thet after he and Harris hed gone 
aver to the premiage he (Turner) enlled Harrie’ attention to 
certain machinery, shofting end fergings which were piled in the 
barn or ched, and toe certain rods, and requested im te remove 
them; that Harries acdd that these belonged to anether company 
tut thet defendant "would wea thet they were removed;" ond thet 
Pleintiffe “finaliy sgreed, to wvoid this trouble, to seeept $160 
for « ful: settlement of the louse properition end the clauses 
ae it were in the lease." It further appecrs from the testimony 
that about January Fist, defendent presented « cheek for #100 
to furmer, together with a form of release drafted by defendomi’a 
atterney for plaintiffs! signatures. ‘Warner refused te sien the 
paper because it previded in substance for « general relesse of 
defendant frem «11 claims that hed arisen er might arivce becomee 
of any and 2113 covenants in the leose, instesd of being Limited 
te the covenant ae te the stalle, rogerding which the verbal 
agreement had been made, Eecsuse of Turner's refusnl ¢efendant 
@id not give pleintiff« the $106 check. After some further 
Megetiations plaintiffs brought the preeent setion on Yebrurry 
dG, 2920. It further eppenrs thet the meechinery mentioned was 
ino romaved from the premises until Pebrucry 6, 1990, and thot 
fim rede «ad goods were net removed until March 26, 1920. 

| Ae to thet portion of plaintiffs' claim arieing under 
| ihe tenth paragraph of the leave, we think that the evidence 
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chearly shows that the parties by a yerbel agreement, made prier 
to the expiration of the lease, agresd upon « settlement of de- 
fendant's eption om the basis $10C to be paid by defendant. 
Counsel for plaintiffs in his printed argument here filed sdmit 
that it ie the lew thet covenente in « sealed instrument may be 
waived by 2 subsequent parol agreement. In aur opinion, under 
the facts and circumstances disclesed, alaintiffa are estepped 
te claim thet defendent ic indebted to them in the sum ef $200 
(less peyment of the $100) by virtue of the provisions of suid 
tenth parcgreph. (See Mose ve Loomis, 156 111. 392; Baughy 
cron ‘orks v. foles, 76 Ili, App. 669; PFieree ¥. Fowerg, 190 
Til. App. 637.) 

As to plaintiffs’ claim for $36 erising under the eighth 
PaPagraph of the lease, we do not think thet the evidence dig- 
@loses eny withholding of the premises by defendant after the 
@xpiration of the lease on Jamary 31, 19%. Apparently the 
Pesecesion was yielded up te plaintiffs on er befere caid dete. 
While it eppeers that certain machinery and goods belonging te 
& corperetion other then the defonéant remained on the premises 
Subsequent io thrt date, we de not think thet under the language 
Of seif peregreph of the leave plaintiffs were entitled te any 
Sum as liquideted damages. 

Oar conclusion is thot the judgnent far $136 against 
defendent cheuld be reversed, and it is se ordered. 
HSVERSED WITH FINDING OF FACTS. 


Barnes ond Morrill, JJ., concur, 
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FINDING OF PACTS, 


We find «3 ultimate fucte in this ease thet the 
defendant di4 not withhold the possession of the premises | 
from plaintiffe after Janasry 51, 1920, and thet plaintiffs 
befere the expirstion of the leave verbally agreed with 
defendant to waive the provisions ef paragraph tenth of the 
least on soyment by defendant of the sum af $100, which 
eum plaintiffs have reeeived. 
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ADPUAL PROM CIRGULY COURT 
OF COOK COUNTY, 


eee lA. Gap 








a THe OPINION oF THR GouRT, 


Franges %. Givens filed her eleim against said estate 
in the Probate court of Cook County os followa: “Jilliam R. Anderson 
*o Frances i, Givens, Dr, To »eney borrowed from Frances iM. Givens, 
$1000," The claim was sworn to on Hareh 30, 1918, as being just and 
unpaid, Om June 11, 1919, the Probate court after hearing evidence 
disallowed the claim, and an appenl was perfected to the CLreutt 
@ourt where on June 24, 1920, a trial was had before a jury, result. 
ing in a verdict finding the iseues for the claiaant and assessing 
hor damages at $1000, tegether with interest at 84 from date of the 
loon. Judgment wae entered upon the verdict against the administra 
tor, to be pald in duc course of administration, and this appeal 
followed, 

; Counsel for the sdministrater here contend (1) that the 
verdict is against the weight of the evidence,and (2) that the trial 
court erred in giving certain instructions offered by the olainant. 

sew @ eareful review of the evidence we are unable te 
Sey that the verdict is so manifestly against the weight of the evi« 
donee as te warrant « reversal on that ground, Yhere is « sharp 
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leaned was loaned te the decedent. However, as we have reached the 
eonelusion that the judgsent should be reversed and s new trial 
had beeause of error in giving certain instructions offered by 
the clinimant, we refrein frou a discussion of the teatimeny of the 
there are some noticeable repetitions in the first 

three of the five given instructions offered by the claimant and 
the soconé and third instructions do met eorrectly state the Law. 
the three instructions are all to the effect that if the jury 
believes from the evidence that any witness has avorn falsely 6s 
te any material fact in the case, they are at liberty te disregard 
his entire testimony, eto. In the seeond instruction it is stated 
that “Af the jury believes that any witness hae wilfelly swern 
folwely as to any material fact in the case, they may disregard the 
whele of the eviderce of any such witness, unless correborated by 
other eredible evidence," In the third inetruction it is stated 
that “Af upon consideration of all the evidence, you conclude that 
any witness hue sworn wilfully und falsely as to any material mat- 
ter invelved in the trial, you may reject or treat as untrue the 
whole or any part of such witness! testimony, unless corroborated 
by other gebstantia) evidence." If a moterial part of a witness! 
testimony is corroborated by fects and cirqwsstances in evidence, 
we do not understand it te be the lew that the jury can totally 
disregard it, even though they believe thet such witness has wile 
fWAly eworn falecly to any other material fact in the ease, Pure 
thermore, the repetitions contained in these instructions were 
@aleulated to emphasize certain so-called impeaching test imeny 

as to a statement made by George F. Anderson on what we dean to be 
‘Sn immaterial point. Ani we think that the fourth given instruce 
thon offered by the claimant is so worded as to be misleading. In 
‘Wir opinion, under the state of the evidence the giving of these 
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inetructions constituted prejulicial arror. 
Yor the yveasons iniieated the Judement of the Glreult 
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gPPRaL Rom 
COUNTY COURT, 
Cook er 


9941.A.636 
UR. PABSIDING JUSTICE 1A DELIVERED THE OPINION OF THE coURT. 


Gn October 3, 1919, plaintiff commenced an action of 
trover in said County court against defendant, alleging in her 
declaration that on, te-wit: June 12, 1919, she was lawfully 
peosseseed of a certain mink cape of the value of $1000, which 
she caeually lost and which came inte defendant's possession by 
finding, and that defendant afterwards converted the cape to 
his own use, to her domege, ete. The defendant filed « plea 
of the general issue. On the triel before a jury a verdict 
was returned finding the defendant guilty and assessing plaine- 
tiff's damages at $200. On April 3, 1920, judgment was entered 
on the finding ageinst defendant and he appealed. 

The facte as disclosed from the evidence are in substance 
ae foliows: Defendant is engaged in the business of selling fur 
Goate, capes, etc., at 1165 South Dearbern etreet, Chiesgo. About 
august 23, 1918, plaintiff called ot defendent's shop, examined 
several fur wraps and picked ont the cape in mention, the price 
of which was $350. she then telephoned her husband, Peter May, 
sbout the matter and he came to the shop and approved her selection. 
Some talk was had about the husband paying for the cape in install- 
ments, about his signing « conditional sales contract, and about 
his desire to give the eape to plaintiff as a birthday present. 

He made @ deposit of $50 on the cape. A contract was drafted by 







VV and afterwords signed by him, designated os the "seller,* 
and by Peter ind designated as the “buyer.” It bere the date 
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of suguet 23, 1918, wit wae not signed by plaintiff. It provided 
in substance that Mr. Kay shoulé pay defendant the oum of $50 on 
the execution of the contract (this he had already done), and 

$200 on the date of the delivery of the cape to him and $100 in 

90 days thereafter, and that the right of preperty in the cape 
should remain in defendant until the entire purchase price ($350) 
head been paid. Other payments were made from time to time there- 
after by Mr. May, and plaintiff severe] times eslied on defendant 
and he had it altered to make it properly fit her. On September 
28, 1918, when the total paywents made te defendant amounted to 
the sum of (2%, defendant delivered the cape to Er. May, and he 
gave it to plaintiff, and she wore it, and it rematacd continuously 
in her possession until taken away from her as hereinafter steted. 
When the remaining $100 become due under the terme of the contract, 
defendant made unauccessful efforts to precure further payments 
from Wr. Way. After negotiations, defendant accepted Mr. May's 
note, payeble at a future date, to the amount of the balance due 
on the controct. Mr. Way did not pay the note when it matured, 
and in January, 1919, defendant breucht suit thereon in the 
Wunicipal Crmrt, obtained judgment againet Mr. Hay alone, caused 
@h execution to isaue and garnisheed Mr. Kay's employer. No money 
Was coliected on this judgment. in Hey, 1919, defendant commence 4 
en action in detinue in the Municipal Court against Br. May slone, 
Obtained judgment for the cape, and for domeges for detention in 
the oum of $136, againet him, and coused an execution te isoue. 
Under thet execution the bailiff of said court, attended personally 
by defendant, took the cape from plaintiff, while in her personal 
ipoes ssion and against her protests, on June 12, 1919, and turned 
ne Cape over to defendant. Plaintiff made demand on defendent 







‘the return of the cape to her but the demand was refused. In 


t, 1919, defendent, prior to the commencement of the present 
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action, s014 the cape, though to whem end fer what ammunt does 
not appear. 

The net result of the transactions and happenings as 
above outlined are substentially as fellows: Defendant has the 
$250 in cash which he received from Mr. May before the expe was 
first delivered to the latter; he also has the proceeds received 
from the sale of the cape in August 1919; he elao hes a judgment 
ageinet Hr. Mey for more than $100 on the latter's note given 
for the balanee of the purchese price of the cape, which judg- 
mont is not entisfied of recerd; he slsao has wa judgment, un- 
gatiefied of record, in the detinue action againet Mr. May for 
demeges in the sum of $156; and plaintiff is no longer in the 
possession of the cape, which was given to her by Mr. Nay, with 
defendant's knewledge and apparent consent, after the former had 
paid more than two-thirds ef the purchase price. 

On September 25, 1918, ar shortly thereafter, pleintirr 
became the owner of the enpe and it remained in her exclusive 
ponsession until taken away from her as shown. Ghe did not sign 
the conditional sales contract. “he did not agree that the right 
of property should remain in defendant until the entire $350 
had been paid. She was not made a party to the detime action 
and the judgment rendered thereon is not res adjudicate as te 
her. Zven assuming that her possession of the cape ens subject 
te the provisions of the contract which Mri May signed, defendant 
sbandened hia right of property in the cape, under said contract, 
ween he accepted Mr. May'e nate for the balance due on the pure 










price. The note amounted to payment of such balance, and 

endant’s sceeptance of the note amounted to an election on his 
% te treat the sale of the cape aw absolute. Guch election 

# further avideneed by his bringing suit on the note and ob- 

at ang m judgment againet Mr. May alone. “Where, on the sale 

4 delivery of personal property on credit, the title is te 
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remain in the vendor until payment, the vendor, upon the none 
compliance with the conditions of sale by the vendee, may either 
reteke the property or may treat the sale as absolute and bring 
am action for the price, but the assertion of either right is 
an abandonment of the other. (6 Am. & Eng. Ency. Lew, 2nd Bé., 
Be 480.) 
| Under the facts disclosed, we are of the opinion 
thet defendent unlawfully converted te his own use the cape, 
ef which plaintiff was the owner and entitled to possession, 
and that the jury were fully warrented in returning the verdict 
they did. Complaint is made of the giving of certain instructions 
offered by plaintiff. Ye have examined them and do not think 
thet any error was committed by the court in this particular. 
The judgment of the County Court is affirmed. 
APPIRMED» 


Barnes and Borrill, J7., concur, 
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A APPLAL PROM MUNICIPAL couRT 
oF chicago, 


c_|QR 
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Plaintiff commenced on action of the fourth elaesa in 
eeutract in the Municipal court of Chicage against defendant to 
weoover the swe of 657.16 which he cladeod was due bim for wagee 
for ten days work as a driver of one of defendant's milk wagens, 
and also te recover the gue of 9100, which he hed deposited with 
defendant ac seourity. On the trial before a jury plaimtiff tes- 
tified in his own behalf ami ¢alled the seeretary of the defend 
ant ae o witness under section 33 ef the Municipal Cowrt Act. 
Three witnesses testified for defeniant. The jury returned « 
verdict ageinet defendant and aeseused plaintiff's damages at the 
gum ef 9157.10, and the court entered judguent against defendant 
for that enount *for wages due plaintiff as a laborer." Defendant 
laine 

it appoure that about fuly 20, 1990, plaintiff applied 
to defendant for work as a driver svi wae given the eppertunity of 
qualifying himeeif to become o driver on a wagon over a certain 
Foute, by going with an experienced driverof defendant. Ue ac6« 
@ompanied thie driver in the wagon over the route for a perted of 
bout a week. He did not inquire in advance what his week's wages 
‘Would be while engaged in this preliminary work, About the seeond 
trip he inquired of the driver what wages he would get and was in- 
‘formes that he would met get more than $5.00 for the first week, 
hereupon he said that if that wae all he would get he would quit, 
ut he did mot quit. About July 29th he was told that he would 
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be hired ae a regular driver over said route and would thereafter 
reeeive the regular wages paid other drivers, and he deposited 
with defendant at its request the owa of $100 as security. There- 
after he drove a wagon alone for one day, when he suddenly ceased 
working for defendant, He demanded the return of his deposit ond 
also wages. Defendant tendered him the gus of $110 « 9100 for 
hie deposit and $10 for his said week's work with the ether driver 
and for the one day's work when he alone drove a mate Me refused 
the tender and commenced the present action, Defendant /the opening 
of the trial renewed the tender and it was again refused. 

We think that the amount awarded plaintiff by the 
jury is excessive. Clearly, under the fasts disclosed, he is not 
entitled te recover more than the sum of $116. ‘the judgment entered 
for $157.10 “for wages duo plaintiff as a laborer” is, ef course, 
erroneous, as $100 of the avount is not for wages. These words in 
the judgment, however, can and should be treated as surplusage. 

if the plaintiff (appellee) within ten daye will file a 

tur in the amount of $47.10, the judgeent will be affirmed for 
the tum of $110; otherwise it will be reversed and the cause remanded, 
APPIRAED ON RENITTITUR. 





Barnes and Merrill, JJ., concur. 
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THE EMPLOYERS LIABILITY 
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MR. JUSTICE BARNES DELIVERED THE OPINION OF THE COURT. 


This is a suit for the unpaid balance of the premium 
upon a policy of Worlmen's Compensation Insurance issued by 
appellee flor appellants for the term of one year, The facts 
were stipulated to and the cause heard without a jury. 

The sole question presented was upon what basis 
should the rate of premium be computed for the period while 
the policy was in force, it having been cancelled at the end 
of six months in accordance with a provision therefor in the 
policy, and both parties having complied with its provisions. 

The policy provides that the rate of premium shall 
be $17.41 upon each $100 ef the employer's payroll, "based 
upon the entire renumeration earned during the period of the 
policy by all employes of the employer," but that in case of 
its cancellation, at the employer's request and he is not 
retiring from business, as are the facts here, “the earned 
premiums shall be computed upon the basis of the remuneration 
te the date of cancellation;" and that it "shall be computed 
and adjusted at short rates in accordance with the table" 
printed on the policy, 

As fixed by that table the earned premium for six 


months is 70 per cent of the earned premium for one year. The 
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payroll or remuneration to employes for said six months was 
$13,074.62. Computed on that basis for one yeer as we think 
should, under the clause of the policy above quoted, be done, 
the estimated payroll for one year would be $26,149.24, At 
$17.41 per $100 the premium thereon for one year would be 
$4,552.55, and for six months would be 70% thereof, $3,186.78, 
accerding to the short rate table. 

This was the method of computation adopted by the 
court, and after deducting $971.94, the amount appellants 
had paid on the policy, the court gave judgment for the 
balance, $2214.84 with interest, 

We concur in this construction of the policy, and 
do not agree with appellants! claim, that the terms of the 
policy sre uncertsin or ambigueus with respect to the method 
of computation to be applied in case of cancellation, 

Appellants contend, however, that whatever construction 
be given to the policy in this respect its terms were modified 
by appellee's letter accompanying its transmission. In this we 
canmot concur. After preliminary negotiations were had about the 
policy, at which no definite agreement was apparently reached, 
appellee transmitted the policy in question to appellants with a 
letter explaining certain previsions of the policy, and saying 
that if appellants desired appellee would make broader specifi- 
cations, and the letter concluded with these words: “If after 
consideration you are not prepered to continue this policy you 
may return it and pay at the policy rate for the time it has 
been in force, 

Appellants construe these words as giving them the 
benefit of the annual rate of $17.41 per $100 of the payroll 
for such time as they might see fit to keep the policy. The 


Clear import of the letter is that the policy was sent to 
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appellants to consider whether they would accept or"continve” 
it in that form, and if they decided not to that then they 
should return it, receiving the benefit of insurance protection 
in the meantime, The letter specified no time for such censide 
eration but manifestly contemplated a reesonable time. This 
interpretation is harmonious with other pertse of the letter 
stating appellee's willingness to change and broaden the 
specifications of the policy if appellants so desired, If 
appellants wanted them changed they were to return the policy, 
otherwise it would be presumed acceptable and in force according 
to its express previsions. Any other interpretation would render 
a great part of the policy meaningless and nugatory, especially 
the provisions pertaining to cancelisation and adjustment of 
premium in thet event, if these provisions were not to have 
force they unquestionably would have been eliminated from the 
policy. The most natural interpretation therefore is thai 
appellee intended to give appeilants the option to accept the 
policy or to return it within a reasonable time, allowing them 
the benefit of insurance at the annual rate while texing the 
metter under consideration in case they chose not to accept it. 
As esppellants did not return the policy tut kept it, made pay- 
ments on it, had sudits and received benefits under it, and 
complied with its terms in every other respect, they cannot 
Consistently urge an interpretation of the ietter that would 
nullify many of the policy's most important provisions, vome 

of which they acted under, 

We think the judgment should be affirmed, and as 
appellants failed to abstract enough of the record from which 
to decide the points argued, necessitating appellee's filing 
en additional abstract, the latter will be texed against them. 

AFFIRMED. 
Gridley, P, J., and Morrill, J., concur, 
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JCHS BAIR, administrator of 
the estate of JOHN b. HUFFMAR, 


deasensed, Fd 
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WA. IUSTICS BASHES DFLIVENED THE OPINION CF THE COURT. 


Defendant in errer waa substituted os plaintiff 
below, John BD. Huffman, original plaintiff, having died during 
the pendency of the euit. The action was based on an alleged 
breach of contract entered into by aaid Huffman with the defende 
ant, the C. M. & Gt. FB. Xy Co., for the shipment of five ears 
of steers from Seuth 3%. Paul, Minn., to Indianspelis, Ind., 
with the privilege ef forwarding to Leneaster, Fa. The reilread 
compony denied that such was the eontract. On «a trial hed 
without « jury the finding and judgment were fer plaintiff in 
the sum of $899.61 as damages. 

Oeteber 4, 1915, Bafiman, through hie agent 
BR. H. Hutcheson, purchased at South St. Foul Unien Steck Yards 
142 steers, and to see to their shipment went to the “joint 
office” of the raiilread companies shipping out of said yards, 
including the defendant company, where he received instructions 
from « clerk in the office toe «mo te the sffice of the St. Paul 
Union Steck Yards Company, some four er five blocks away, to 
order the cars. Going there he told a clerk at the latter 
office thet he wanted the cattle stopped fer feed and water at 
MAlwouxee and Indianapolis with privilege of forvarding from 
th ‘latter point te Lancaster, and te be billed in care of 
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jraves-ave Company, Indianapolis, for account of G. B. Huffman, 
whe would be in Indianapolis to receive them. After the clerk 
made out the bill Hutcheson asked if he was sure that/*got that 
right,” te which the clerk replied: “Yes, sir, very correat 
and they will be stopped st Indianapolis, and GraveneNave Co., 
sam get them." Ysking his word that the order was in due form 
tuteheaon, having never ordered from there before, and relying 
on the clerk's werd and his presumed acquaintanceship with his 
juties and the forms of such orders, he signed the bill and then 
rent toe the railrond office where he signed in blank a live stock 
contract handed to him by « clerk in that office, the latter 
saying thet the blank would be filled cut secarding to the 
thivping inetrustions he had given at the yarde office. 

The order eigned at the yarda office was dercignated as 
m Combined shipping and ear order. It was dated Cotober 4, 1915, 
and direets the yards company to deliver to the ©. MU. & Ut. F. 
ity. Co., at South it. Paul to be forwarded subject to classificae 
tions, etc., live stock in its yards described os “ateck steers* 
to be consigned te G. Bh. Huffman c/o Gravee-Nave Co., Laneaster, 
Pa. it culie for two cars and fer a “stop at Uilwaukes, Wis., 
for feed, amd at Indianapelis, Ind.," and routing via junction 
with Penn. Sy. It is signed J. 0D. Nuffman, shipper, by H. H. H. 

The order for the three cars iu similar in every way 
to the last described order except that it was dated Gctebder 5, 
eelied for three cars and wae signed in Buffman'sa name by an 
employe of utcheson's, acting under hie directions. 

Wone of theee facta is disputed. The cars did net go 
to Indisnapolis but after leaving Filwoukee by another route 
nt direct to Lancaster. 

Hutcheson wired G. 8. Huffman to co from Pittsburgh, 

Pas, te Indianapolis to meet and sell the cattle there. After 
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waiting there for some time and endeavoring ia lecate the ens 
G. Be Huffman learned thet the cars had gone another route and 
thet two of them were in Pittsburgh and thet threes of them had 
reached Lanesst«r. He returned to Pitteburgh, toek deliveries 
under protest, wired « commission firm at Laneacter te sell 
the five carleada to the best advantage, the steers at Pittsburgh. 
not being salable there. The commission firm sold, as appears, 
st the best available prices, | 

The court aliewed 2402.87 as damages for extra feeding 
charges, seliing costs and excess freight, the items of which 
were Not disputed. The rest of the Judgment, $5907.74, wae for 
the difference between the market prices at Indianapoelie when 
the eure should have reached there, and the prices sbtained at 
Laneaster. 

the firet question presented and argued is what was 
the contract? Was it verbal, as Olaimed by defendant in error, 
or were the verbel arrangements merged inte the written live 
steck contracts, as ¢laimed by pisintiff in errer? The court 
refused to receive the latter in evidence on the theory that 
they were signed by the shipper in blenk only upon assurance 
that they would be filled ovt sccording te the instructions that 
head been given sat the yards office with reapect to shipment, 
and that as they were not eo filled owt the writing did not 
@xpress the centract between the parties. In fact, ite holding 
was that the signing of the live stock contracts in blank was 
eontitienal and upen the distinct understanding that they would 
embody the shigper'sa previous instructions given st the pines 
Where he was directed to give them, and that if they did net 
embody there they did not represent » meeting of the minds of 
the parties, and hence were nugatory and the same as if they 
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+d 
had mever been signed, ond that the esntrsct, therefore, 
reste’ in the verbal arrangements. Ye think the undisputed 
Paete and eolreumsatanees werranted thia senstruction and 
that therefere proof of the oral agrecment 21d net} contra 
yene the rule thet parel evidenee is not sdmissible toa 
vary or change the terms of s eritten sentract. 

But defendant asntended that the verds cempeny 
van plaintiff's and net ite agent. Teetimeny on this sub- 
feck ia nat denied. If fully suprerts the theery that the 
yoras campany su held aut ant eeted uo the agent fer the 
railrend companies in taking shipping ordere and instructions 
for ears and reutes frem the Geuth St. Pauli mnien yards. 
Mmtcheson's testimeny with reger4 te the tnestrestions siven 
ran net denied ond fe fully suprerted by other facts and cir- 
tumetemees. One ef the order tills eceneigns ta the Gravese 
fave fo,, at Leneaster, and the other te @. 2B. Muffmen at 
Lemenster. Beither party heé an office or place sf mioiness 
nt Leneastar. ‘he former had an office at Indianapolie 
ang 9. R, Huffman was te and 444 se there to sell the sisers. 
Thess sircumotencea earreborste the tectimeny ¢f Hutcheson 
ae te the inetrvetians given as te the point af delivery, 
and 4% apveare that 4t was a euctemary praetics st that time 
fer shippers te sbiain the privileges te faerwerd te the Len- 
@aater morket if they eerld not e¢11 ta edrantage in 
Indismapeliz. Wo copy ef either ef the ertere or af the 
Live stock contracts was given to the shipper. 

Se think therefere that there was adequate 
preet thet the yords company acteé as the railresd's 
agent in receiving the inctraetions which were «s testified te 
oy Hutcheson snd not ae they appenred upon the written erders 
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or live steck contracts, and that therefore there was a breach 
of the contract for which plaintiff in errer became Linble. 

The question here is not for demages for failure te 
step and feed at the specified places. The cxses cited by 
pisintiff in error related te that question and invelred ne 
dispute se to the place of delivery. The destination in these 
cases wee ae directed. Here it wae not, Delivery was te be 
at Lemesster only in case the shipper chese to forward from 
Indianapolis. 

But plaintiff in errer contends that there was not 
competent proof ef the difference between the market price in 
Lamenster and Indianapolis. fhe market price at Indianapolis 
wes shown by competent evidence te be £7.5C te $8.00 per ewt., 
and it wes sufficiently shown, we think, the exttle brought 
the best available price when sold st Lanearter. Their weight 
at the letter point wac established by proving the hook entries 
made by the bookkeeper of the cemmiesion firm when 4¢ sold the 
cattle. These book entries were made from the origine] senate 
tickets mate out by the weighmanter et the Lancester union 
yarde where the cattle wore delivered and sold. Thess tickets 
Or certificates of weight were issued by him te the ¢aleeman 
Wro placed on each the selling price of the eattle weighed. 
These tickets were destroyed sfter about one year and the name 
of the weighmaeter was unknown. The copies thin made of the 
tickets from said original recerd of weights appeared te be the 
best evidence obtainable, and hence was competent. The selling 
Prices were alse duly shown by other evidence. The Judgment 
included in addition to the undisputed items before referred to, 
the difference between the selling prices at Lancaster, ae thus 
shown, ond the market Prices at Indianapolis, as above stated. 


Sey 


£0 ee i Be ho he lo Met Ne hae et a et Oday 
se, ave ed sare Soap in RS a oe 
Pi ) Ri ee “he Aiea 

4 vse ies SH OO Rare eet 

: “ ner: * es 

‘i a 5t% 4 

ay hgh 4 
=. Jae 








ts: | donetd = sow eres? oto'toredd tans Kan , ft : tbeae ‘whi E 
.eidall omeoed texte nh Viddalaty fete set boontneo ‘aay 

at ornitat <0 sogemd “0% gon ‘af oreet noddnoup » eat ror nie 

Ue begie eseno ott estate boxtionge ‘bts ‘gal hook t ai 

on hevdevmt bas matdeoup andi of bodaten vows al t . 2 

vend mt apbtontiaod vf syrownt ob Xe wong ond ve as | ‘oh a0 

of of cow yuevifed don ear a ore -bospen tb on, ew ae 2 

aur? Stowe? of enesto requhds aa ans mt no 0 sete 








elke 


« pte: f 


toss cow eredt tadd abmetaos torte at *kimtate a 
ai eotxq toxxem ods nowwted oanate? ti odd “to % von be daed 
wilogenatent Ja anise sodtan ont . ehtoqana tbat nen Tetanom 
rat0o wot 00.88 ef O8.TR od of sonebive dmedeques «e oda wi 
t detyuoiwd ektien odd to belt ow \ qwcite lteter tise one ‘in : 

tigtew thed? .tedesonal tn blow nedw soln ‘eldatktava taed 
oottine fond oft aatvent ed baatieagen vie sates coat wl 










ohane Laginize ef? mort cham oto ‘stains stood 












rein totaconnt alt fo odewmntyd ow odd yt ial al 

px admit? cast? blow base herovkled etew oldeno ald 97m 
rites alt Of etd ed Domind orow dsinkew to eodaotthaxee | 
es shedotow oke¥n ad? Yo cottg pation ond dose mo bees 
s ommn oe baa vee ome Suede a98% boyordeeb om i fob 

‘ asd 20 ebow asl? aetqoo off .hwanlag waw J snes : 

: sta ed Ot betsegge atitytow Yo brevet funky xo ‘bas | m0 

Me gabtion ode .tuvivipall vit tle’ tila “etaidbaida’ one 

a tnombut, st .comehtee tedéo yd moda al bake ox9e 
00 hewmen axeted amet? soemuethne edt of nokethhe 







wast en <Tedee onind dn evoke aaiki£on ont i , dod 
. sbobate wveda ax ,atloqeanthat ba euokeg oat 


We think, too, that At wee properly inferable from 
the evidence thet the arrangements made by Hutehewen as sfere- 
Sand, Tex the shipment of the cnitie was with reference to the 
143 heed that were shipped in the five carr, 

we think therefore the judgment should be efi irmed. 

AVP GREED» 


Gridiey, FP. J., ané Worrghi, J., sender. 
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SUPIAICR COURT, 









FINGINIA B. BENRON, cock courry. 
intervening i babeheeer 
e 
VG. \ 9A4.1 A; 63'¢ 
.. He CLARK HAKDWAR y, 
Appe Lap ; ) 


MR. JUGTICH BARNZS DELIVERED THR OFINION OF THE COURT. 


This is an appeal by J. H. Clark Hardware Co., from 
m order respecting the dispesition of rents in the hands of a 
feceiver appointed in the above entitled foreclosure suit with 
power to collect the sume. The rents in question were collected 
from the real estate under foreclosure herein, during the period 
if redemption and after the death of Martha M. Benson, the 
principal defendant te the bill of complaint end ewer of the 
rquity of redemption, whoee only heir, Virginia ¥. Benson, was 
teclared by the order in question to have a superior right 
ihereto. The deeree declared appellant te have « lien on the 
premises only, subordinate to complainant's lien under the trust 
eed which wus declared to be on both the premises ond said rents, 
ond which was satiefied in full without recourse to said rents. -———_ 
| This appeal wns consolidated for hearing with other Wi 
ele from the order, and what we have said in the opinion / é 
ted on the appeal of Guetave T. Teller, in case No. 26309, in f 










| - 
; the order appealed from is applicable te the present 

and disposes of appellant's contentions, Accordingly the 

re will be affirmed. 

AFVIRMED, 


ale; r P. Tes and Morrill, Too Concur. 
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SAMULL BROWN, Jr, 
Complainant, 


ve. 


MARTHA M. BENSON et al., 
Defendants. 
Dh 


APPEAL FROM 


1 SUPERIOR COURT, 


VIRGINIA M. BENSON 
Intervening Petitioner, 
Ap R lee, 





COCK COUNTY. 


. 2 24 T.A.837 


UR. JUSTIC® BANNZE DELIVERED THR OPINION OF THE COURT. 


This is an appeal by Hub Blectric Company from an 
order respecting the disposition ef rents in the hands of o 
receiver appointed in the above entitled foreclosure euit with 
power to collect the same. The rents in question were collected 
from the real estate under foreclosure herein, during the period 
of redemption and after the death of Martha M. Benson, the 
principal defendant to the bill of complaint and owner of the 
equity of redemption, whose only hetr, Virginia B. Benson, was 
decinred by the order in question to have a superior right thereto. 
The deeree declared appeliant to have a lien on the premises only, 
subordinate to complainant's lien under the trust deed which wee 
Geclared to be on both the premises and seid rents, and which was 











This appeal wae consolidated for hearing with other 
4e from the order, and what we have said in the opinion filed 
h the appeal of Gustave T. Teller, in cnse No. 26399, in offirming 
Order appealed from is applicable to the present case and dise 
of appelient's contentions. Accordingly the decree will be 


Beis AVPIAMED. 
1 "idle; » ®. J., and Norrili, J., concur, 
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4 
SAMURE BROWN, Jr., ) 
complainant, 
vs. | } y 
MARTHA MW. BENSON et al., PPOAL FROM 
Defendants. f 
| SUPERIOR COURT, 


* 
VIRGINIA BH. BEHOON,: 


intervening Petitioner, COOK COUNTY. 


Z2ATA. 63% 


WR, JUSTICE BARES DULIVIRED THK OPINION OF THE COURT. 


This is en appenl by Murphy Door Bed Company from an 
order respecting the disposition of rents in the hands of a ree 
ceiver eppeinted in the abeve entitled foreclesure suit with 
pawer to collect the acme. The rents in question were sollected 
from the real estate under fereclesure herein, during the period 
of redemption and after the 4enth of Martha Ww. Benson, the 
principal defendant ta the bill of complaint and owner of the 
equity ef redemption, shose only heir, Virginia UM. Benson, was 
declared by the order in question to hsve a superior right there- 
to. The decree declared appel ant te have a lien on the premises 
only, subordinate to complainant's lien under the trust deed 
which was declared to be on beth the premises and said renta, 
and which was satisfied in full without recourse te said rents. 







This appeal wea consolidated for hearing with other 
ippesis from the order, and whet we have aaid in the epinien filed 
the appeal of Gustave fT. Tellier, in cave Mo. 26399, in affirming 
phe order aprealed from is applicable te the present cave and dis- 
p 9@6 Of appellant's contentions, Accordingly the deeree will be 


AFFIRMED. 
wey, 2. J., and Morrill, J., concur, 
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246 = 26419 
BRLING ASKER, 
APPRAL FROM 3 
vs. COUNTY covRT, 
ISAAC GORDON, eee 


2241.4. 637 


MX. JUSTICE BARNES DELIVERED THE OPINION OF THE COURT. 


Appellee asker (plaintiff below) made a written con- 
tract Auguet 14, 1915, to purchese from appellant Gerdon 
(defendant below) a house and lot et Chicago Heights, covenant- 
ing to pay $5200 therefor, $200 cash and $30 each month the 
first year and $25 each month thereafter until paid for, with 
interest, alee all taxes and asseewments after 1914. Under the 
sentract appellant had an option te forfeit all payments as 
limidated demages on appellee's failure te perform all cove- 
nantes. Appellee took poswvession of the premises ond lived there 
until December 15, 1917. About three days before thet time he 
made known to Gordon hie desire to move te Chicsgn and give up 
the premises, snd » verbal arrangement therefor was made on the 
18th, when appellee surrendered possession of the premises and 
his contract of purchase. He hai paid the $200 cash and $30 ao 
month for 26 months, in all $1040. 

The perties differed as to the terms of the arrange- 
ment. Piaintiff claimed thet defendont was a mere agent to 
dispose of plaintiff's interest in the premises and paid him 
back $100, and agreed to pay him #240 more, the remaining 8700 
of the $1046 to be trented ae rent fer his use ef the promises, 
and to pay him any excess aver $3200 the property might bring 
On = sale; that defendant seld the premises for about 8650 
more then that sum, and withholds it and the $240, and interest 
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There were no other witnesees to the arrangement 
except the parties thereto, the testimony of each conforming te 
his respective claim. Beth agreed that the written contract 
and possession of the premises were to be surrendered; that 
Pleintiff received $100 in cash from defendant and was te ree 
ceive $240 more; that the remaining $700 paid by plaintiff on — 
the property was treated as rent therefer during the period 
of plaintiff's oecupancy. They differed as to the errangement 
for the $246 send as to the conditions ef resale, plaintiff claim- 
ing he vas te have the exeess over $3200 on/re gale, and defendant, 
thet they were te divide equally the net profits over $5200 after 
deducting expenses incident to the resale. efendant seld the 
property together with 15 or 15 fect of an adjoining let belonging 
te defendant fer 340060. The verdict «os for $626.52. From the 
judgment entered thereon this appeal wae taken. 

It is unneceasary te dismiss the prebability or 
imprebability of either party's contention as to whet were the 
terms of the verbal centract, for it was unqestioneably error 
for the court to refuse the admission of certain teetimeny 
offered by defendant in support of his plea oupported by an 
a’fidavit setting up the perticulers of hie defense. The plea 
was the general issue and the proof offered was in conformity 
with such affidavit, 

The court refused te receive his testimony on the 
Value at which the 15 or 15 feet of the adjoining let wae figured 
On the resale, whist expense he was put to in the resale, and 
what statement thereof he had given te plaintiff. Defendant 
testified thet the verbal arrangement was that plaintiff wae to 
receive credit for the $240 in cave he bought another lot of 
defendant. The court struck out thie testimony on the theory 
that there being no written contract for the purchase of another 
let, aM agreement to credit $240 thereon was within the statute 
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of freude. This was 2 mienpyprehension of the isoue. Beth parties 
Claimed thet the arrengement wee an orel one with respect to dis- 
posing of pleintiff's interest in hie contract, ond whatever war 
nid by edther ax to the terms thereof, whether it related to the 
actual er posrible purchase of another lat, was admissible evidence. 
Defendant wae not trying to enforce an oral contract to purchase 
anether iot. His position wee that plaintiff was to receive credit 
fer $240 only in case he purchsaved another let, and he had the right 
to show that the credit wee canditioneal, and that the condition hed 
not been complied with. 

hefendant's ottorney aaked defendent what were the net 
prefite, The court suetained obfection to the question, saying: 
"There in nothing in the record thus far te warrent eny seoumption 
that thie men (referring to defendant) was euthorized to ineur eny 
expense. The tectimony thee far ie thet thin man was te be the 
agent of thet man.” Ye think this remark ef the court was pre-e 
judicial. If the srrangement wan for net prefite, ec claimed by 
defendant, he hed a right to show whet they were, and we think 
the right to deduct expenses incidentel to the sale might be 
implied without eny affirmative proof te that effect. Ner was the 
court's remark av to evidence of agency warranted. ‘hether defend- 
ent was plaintiff's agent wae one ef the issues of the case. The 
teatimony of defendant tended to shew that he wie net; thet he pure 
Chased plaintiff's interest in the contract thereby vesting the 
equitable ox well oe the legal title in himself, and that they 
were to share the net prefite enly in case of o ressle over a cere 
tein cum, but thet defendant wis under no obligetion ‘toe s¢1l his 
Own property. Defendent's version of the verbal crrangement wan 
inconsistent with plaintiff's contention of agency. ¥rom the 
@ourt's remark the jury might well have inferred plaintiff had 
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Because of the errers stated the judgment will be 
reversed and the cause remended. 
REVERSED AND REMAHDED. 


ridley, F. J., and Horrill, J., concur. 
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LOUIS LEwIgON, \ 


Appellee. 

APPEAL PROK 

Ye. \ MUNICIPAL COURT 
\ OF CHICAGO. 


IGRAKL WEXLER and MARRY 
doing business as TH 
BAG GUPPLY COMPANY, | 

Appellant 


2241.4. 83% 


MA, JUSTICE BARMRS DALIVERED THE OPINION OF THE COURT. 


Appellee sued appeliants fer « balance alleged to be 
due him for burlap bags aold and delivered to defendant. ‘The 
iatter claimed a belanee in their favor for moneys advanced te 
him in excess of the purchase prices for the bags. The case 
was tried without a jury. 

The deliveries were made at defendants’ premises 
where an employe of defenédunts counted the begs, and wut their 
number and prices on a bill which he handed to plaintiff and 
of which carbon copies were kept in defendants’ beoks. ‘The 
transsctions ren over « period of nearly 16 menths when defend- 
ante claimed plaintiff owed them about $96, Flaintiff's son 
then asked, and was given, permiscion te examine defendants' 
books. Yhis was dene with the aid of defendants! bookkeeper. 
He claimed they showed a balance in plaintiff's favor. These 
booke, and the original bille with which they cerrespond, were 
introduced in evidence and covered 11 the transectione excepte 
ing one with respect to which the bill was misving. 

| Defendente claimed that they had entered into an 
agreement with pleintiff to allow plaintiff 985 on the missing 
bill, estimating it according to the largest delivery. Plain- 
tiff denied that there was any such agreement and claimed the 
amount of the bill was about $300. The books showed larger 
bills than for $85, and the court allowed for ouch missing 
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bill the cum of $100, which wae lese then the smount of seme of 
the deliveries, and found the balance due on the other bills 
wae 9346.98, 

Plaintiff was an illiterate man and had no recerd of 
the transactions except such original bille. He claimed the 
amount of merchandise delivered, exclusive ef that covered by 
the missing pili, was $3,876.98, and the amount of cash received 
by him $5,550, lesving « balance in hia faver of $346.98 in 
aiditien to what was due on the miesing bili. 

¥rom an examination of the abotract it is apperent that 
the court's findings as to the balance of $346.98 war reached 
from a computation of debite and credits ae they appeer from the 
documents aforeseid., They have not been abetracted. The exhibite 
are 65 in mmber, the books 4, and contain several hundred items, 
Whether the court's commitation in correct can only be ssoertained 
by our going through the severel items and determining from the 
heager evidenee what sre dehite and whet are credits. To de this 
we would have to ao to the record, ae they are not abstracted. 
Ye have frequently held that we will net examine into the record 
in order to reverse » judgment. The abstract should have con- 
teined the several items, and if the court's computation was ine 
correct counsel should have pointed out in what respect. “e are 
not required, witheut an abstract of the bills or books from which 
the computation wae made, or the eid of argument directing us te 
evidence thet would disclose mistakes of the court, to go te 
the recerd for the purpose of casting up » stated account between 
the parties, Accordingly the judgment will be affirmed. 

APFIRMED. 

Gridley, ?, J., and Worrill, J., concur. 
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323 « 26497 


INTERNATIONAL GRAND LODGE 
BROTHERHOOD OF RATLAGAD 
PATROLMEH ® ' 
_ Appellee, APPLAL FROM 
SUPERIOR COURT, 
COOK COUNTY. 





boar k. 638 


MA. JUSTICK BARNS DELIVERED THE CPINION OF THE CoURT, 


Thie is ean appesi from an order for commitment for 
contempt. The only question reised is whether the action ef 
jefendeants wos contumacious. 

Charles B. Copeland end Delle Copeland, their «genta, 
sOliciters and employes were by injunctional order entered May 
20, 1920, restrained from withholding possession of the seal, 
books, papers end personal property of the Grand Ledge of the 
Brotherhood of Railroad Patrolmen from ites Grand ledge secretary, 
". lL. Kahl, end from in any manner interfering with the dis- 
charge of duties by officers of the Grand Lodge executive beard. 
mm a hearing had on « petition setting forth violations of said 
order, and anewer of reepondents, and the evidence heard, the 
sourt found thet Charles B. Copeland and Joseph Norton, one of 
his employes, had wilfully failed and refused to sbey the order 
ef the court so entered. After the hearing the court gave them 
twe deyas within which to purge themselves of contempt by complye- 
with the order, which they fniled te de. 

We have read the pleadings and testimony and think the 
ecord fully juetifies the court's findings and erder. 
The main facts on which the order reste de net seem 
} be disputed. After the entry of the injunctional order it is 
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sndisputed that Copeland sent out letters to certain agents of 
the Brotherhocd which in effect chaiienged the har ietierton of 
the court, and dieplayed a defiant attitude toward it. Regarde 
less of whether the tranemission of them constituted contempt 
of the court's order they at least served to negative Copeland's 
contention that in his subsequent failure te comply with the 
jemand of ¥. L. Kahl, grand sceretery as oferessid, fer the 
possession of the property of the Grend Lodge, there wee no in-~ 
tention to vielate the injunctional order. As an excuse for 
hie failure to comply with the dewand, Copeland stated in his 
affidavit that he understood that he was acting within hie rights 
in so eetting up certain matters of fact which took place prior 
te the entry of the jurisdictional order relative to a contro- 
versy over offices in the Lodge end expulsion of said Kahl as o 
member of a local union thereof, and claiming thet in ail his 
actions pertaining thereto he wee complying with the constitution 
and by-laws of the order, from which he was not restrained by 
the order of court. None of these matters wes material te the 
charge of withholding from the grand secretary possession of the 
property of the Grand Ledge after a demand therefor wes made on 
him. 

A point is made with reupect to the character of the 
motice of the order served upon Copeland at the time of the 
demand, Wo service thereof was neceseary to compel his obedience 


therete as he was in court when it was entered. (Q'Sallaghan v. 
O'Callaghan, 69 111. 552.) ‘he material matter before the court 


was whether Copeland wilfully failed er refused to deliver 
Peeseenion of such property on » demand therefor. 

Said Kahl, accompanied by one KeHamara, went to the 
headquarters of the Brotherhood three days after the injunctional 
o ; F was entered and both testified that Kahl then presented 
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Copeland with the order of the court and asked poscersion of the 
offier and keys and other property. It is admitted by Copeland 
that at that time and place they presented him with a copy of the 
injunction erder, He denied any express refusal te deliver up 
the seme tut claimed thet while he had gene te the telephone te 
sonsult his attorney with regard te the meaning of the injunctionel 
order Eshl and his companions left, and thie claim was supported 
by ether offidavits. On the other hand, it appears from the 
petition, and the orel testimony of both Kahl and Nellemara, that 
Copeland read the order end anid thet he wouldn't do anything 
until he saw his attorney. As there wae nothing ambigueus or 
thet required explanetion in the order which in the pleainest 
terms restrained him from withholding such preperty from eaid 
Kahl, the pretext for delay te consult his atterney wae under all 
the circumstances equivalent to a refusal to deliver the property. 
MoNemara testified that he slso snid that he did not 
Scare for a court rule.” ‘hile he denied se saying it was alse 
elleged in the petition, sworn to by Eebl, that in addressing a 
Meeting of the local after the application for the injunction had 
been filed, Copeland said “that no court on earth ceuld stop me. 
* ** So court om earth hae eny Jurisdiction ever me er the 
Bre serheed of Neilreed Patreimen that I heve built up.* Se cannot 
be impressed from his own affidavit that he still maintained 
” ettitude. while he disclaims any intention therein to violate 
she court orders and denies any exprese refusal te deliver up 
Suension of the praperty yet he admite being served with « copy 









aming. it is manifest that he understood the neture and purpose 
Whe Geman and that he intended to defest it, for he acserts 
Petition that he felt that said Kahl was ‘using the court's 
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order oa » clowk to screen his unlowful, dilegel and improper 
conduct with reference to the affaires of the Brotherhood,” ond 
further sllegee that said Kahl wan not entitled to come on the 
premises of the order, notwithstanding the injunctionel order 
expressly prohibited him from withholding from exid Kahl 
posvecsion of the property of the Grend Ledge which was at said 
headquarters, His affidavit further indicates o defiant attitude 
in his characterization of the injunction procecdings, which 

hed been decided against him, “ae a step in breeking up ef the 
order," and "not filed for any geod purpose," ond by stall sssert- 
ing, eontrery te the injunctienal erder, that Exh] hed no rights 
in the Brotherheed Order end that he himself was complying in 
every reepeot with its ecometitution end by-laws, thas in effect 
‘teking the povition thet if in his judgment the injunction con-~ 
flicted with such constitution and by-lews, he would obey the 
latter rather than the injunction. 

Appéliant Joseph Serton, vhe was present with Copeland 
and ene of his «gents ot the headquarters at the time of the 
demand, admits that he refused soid Kohl admission to seid head~ 
querters when he eame there the following day for the express 
purpose of taking pescersion of said property, and that he wee 
one of the trustees of the building at the headquarters, Kehi 
teetified that Horten asked him «hat he wented, and he said; 

"I want te get inte the deck,” and Horton replied: "You get 

out ef here and stay out and don’t come back.* Thio interference 
with Kahl o# such officer of the Grand Ledge wes clearly a 
violation of the \injunetion. We also disclaimed an intention 

to violate it. Motwithstanding testimony oufficient to sustain 
the order of sonmitment, respondents were given an oppertunity 
to purge themeclves of contempt. The fact that they did net see 
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fit to avail themselves of it strengly negativee their clisim of ne 
intention to violate the sourt's order. 

We think the court wee fully justified in ite finding 
and order, and that the penalties impeseé were none toe severe for 
what wae unquestionably » contumacious centempt ef the court's 
order. 

AYPIRMED. 


iridley, P. Je, and Merriil, Je, coneur. 
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APPEAL FROM 


Whe 
SUPERIOR COURT, 
RAILROADS, operatin é COCK COUNTY. 


Chicago, Burlingtas 
duiney Railroad Compar 
@ corporation, Y 


LZ  42241.4.638 


WH. JUSTICR BANHRS PZLIVERUD THE OPINION OF THE coURT. 


Thies is on action to recover $1,500 claimed to be 
due appellee as beneficiary of her devessed son, Filliem B., 
alias John %, Stack, from the relief department of the 
Chicage, Burlington & Quiney Railroad Company, a department 
organized to provide certein benefits for such ef ite employes 

ae became members thereof. At the time ef Stack’s death the 
law required the action to be brought sgeinst the Director 
General of Railroads. 

The spplication for membership in said department 
provided thet eny untrue or fraudulent statement to the medical 
exeminer, or ony concealment of facts in the application, or 
‘any attempt to defraud or impoue on the relief fund,* would 
work a forfeiture of membership. Appeliant pleaded that the 
membership wae obtained by fraud, and 14 in conceded that this 
was the only iesue ta be determined in the action, and that 
the facta being undispated the eee ne Sarees ry 
verdict one way or the other, mut/that the verdict should have 
been directed for defendant instead of for plaintiff. 

Stack was in the employ of said railrosd company 
for a short time in the years 1910 end 1913 under the name of 
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Wilidam #. fitack, and from Jamery, 1917, to his death in 
November, 1918, exeepting for « brief period eof his service 
in the army, under the nome of John ¥. Stack, a neme he had 
assumed and gone under from Jamary, 1916, after his applic«tion 
then made wae for some undisclosed reason rejected, 

He obtained employment with the company in Jemury, 
1917, and again applied for membership in said relief depart- 
ment and was accepted. Being discharged from the army in ebout 
@ month he again, on June 21, 1910, resumed employment with the 
company, and on thet eame date again applied fer end secured 
membership in eaid department. While the company held his 
position open for him yet as he was not actually in its employ 
regeiving wages and contributing to the fund in the interim 
ef service in the army, his membership therein ceased and it 
became necseesnry that he again make «a formal application te 
become a member. Plaintiff's rights rest upon the latter 
membership. 

The fraud relied en is thet in prier applications 
Stack made false stutemente with regard te his previous em- 
Pleyment with the company and with respect to applying fer 
membership in said department, and that he in no way referred 
therete in his subsequent applications, and that he esoumed 
the neme of John %. Stack, #6 that the company might net re- 
eognize hie identity and reject his application. 

These cherges would be impertant if plaintiff's 
Frights rested on the membership secured in Jonuary, 1917, 
but they rest upen a aif ferent membership, that eppreved June 
21, 1935, and it is only the statements then made that ere 
relevant to the issues. It is with reference to the foliewing 
questions snd answers thereto thet the cherges must be tested, 
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"1, that ie your name? John ©. Stack, 

2. When wore you born? August 7, 1887. 

3. Have you ever been a member, or examined 
for wembership, in any relief fund or any reilresd 
in the Burlington system? Yes. 


4. ‘Shere and when? CUhnieago, Illinois, 1915, 
Mre Fe de Reilly, G@. ¥. Me 


8. How long have you been in the service of 
the compony cautinueusly? Katering service 6/21/13." 


As to hie name, he had a legol right to change it. 
(Gmith v.U. 3. Gamuslty Co., 197 N. Y. 420; Loser v. Savings 
Bank, 126 8. W%. Rep. 1101.) The sseumption of that right 
aid net operate os a fraud, especially ea he had exercised it 
openly for more than two years ond a half prier to his iaest 
application and had been known by that name te the company fer 
the previous period of employment of about seventeen months. 

Aw to the date of his birth, sven his mother was 
unable to tell whether it was in the year 1884, an given in the 
previous application, or 1867. The unewers to the other 
questions were all correct, The only contention thet con 
possibly be mate is that the applicant might have made fuller 
answers to some of them. But we do net deem hie failure so to 
do constituted a fraud or concealment of euch fects an would 
forfeit his membership, One sitting down to write snewers to 
euch queutions might reasonably and honestly interpret them 
ae galling for no fuller replies then were made, and as net 
neceasarily calling for reference to applications or facts 
previous to his last employment, with which the company was 
feumilier, If the company with ite knowledge of the facts 
since Jameary, 1917, deemed such anewers incerrect or fraudulent 
then it should have rejected instead of saacepted the application, 
Put es we underetand it the charge is not predicated upon the 
answers made to the last applicstion except possibly ss to the 
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alleged misstatement of name and age, but upon previous mise 
statements which, in our opinion, heve no relevency to the 
issues, : 

The court in diresting the verdict preawmably dis- 
regarded the evidence of prior aprplicetione es irrelevant te 
the imsues, and also the testimony of the superintendent of 
the relief fund to the effect thot he would not have approved 
of Stack’s application hed he known of his previous appli cetions, 
which wae incompetent. (Hutunl Aid. Ase'n. v. Hall, 116 311. 
169, 172.) Before direeting the verdict the court should have 
etricken o¥% such evidence, 211 of which 1% had received ever 
ohjection. But we deo net think we ehould reveree when upon 
the elimination of such evidence the verdict would etend, The 
material facts being undispated another trial weuld necesserily 
bring about the same remit. 

In thie view of the cave it becomes unneceseury to 
eoneider whether the statements constituted warranties, they 
in effect not being untruthful or fraudulent. 

Accordingly the judgment will be affirmed. 

| APPINMED 


Gridley, ?. Jo, and Morrill, J., coneur,. 
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{ APPEAL PROM 
ve. \ MUNICIPAL COURT 
” 
C. G. LONDQUIST \ kin J ren 
oe We ie @t% 3 
hopeaiaate/ 2241.A.638 


MA, JUSTICN BARES DALEVERED THE OPINION OF TM coURT, 


Plaintiff sued defendants setting up aw his ceuse of 
action thet they agreed te buy, and he to sell, his stock in 
the Yood-Gekes Company, a corporation, for a price to be 
thereafter fixed. ‘the contract was signed December 27, and 
the price fixed at $5,420.70, Gecember 31, L910, The etatee 
ment of claim alleges that he demended payment and tendered 
performance, and thet payment wes refueed. 

Defendants admitted such an agreement wee made tat 
Claimed thet it was afterward reseinded, that a new contract 
wae afterwards entered into with different terma and conditions, 
end that while plaintiff made a demand it was net made in 
accordance with the terms of the agreement of December 27, or 
the subsequent agreement, and thet defendant had offered te 
perform the new agreement. 

| The verdict for plaintiff was fer the price as 
aforesaid, 

With reapect to the qestions of tender and the 
asseoament of damages the cose is controlled by what one eadd 
in Erickson v. Sherwood, 171 Til. App. 426. In that case 
plaintiff sought, ac here, by an action of aseumpait te re- 
cover denages fer a breech of a contract whereby a defendant 
agreed te repurchase stock from plaintiff ot the seme price 
he hed paid plaintiff therefor. Plaintiff claimed to heave 
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made a tender thereef and offered ne evidence of ite value. In 
the opinion the court referred te facts anslegeus to these at 
bar, namely, thet the tender was not kept good, that the title 
of the stock still remained in plaintiff, and that plaintif? 
had both the stock and a judgment for the smount paié therefor; 
end the court held thet plaintiff could recover only on the 
theory of a breach of contract, and that the measure of damages 
would be the difference between the contract price and the 
merket price of the stock at the time and place for the re- 
delivery of the some. 

fhe trial of the case below proceeded much ac if the 
action were one for specific performenee instead of one at law 
requiring proof ef dammges secerding te the rule stated in the 
cited case. Filaintiff was net entitled te a Judgment for the 
agroed price of the stock, regardless of its value, either under 
the pleadings or proof, And under one of the instructions come 
pisimed of the jury were misdirected as te the measure of damages, 
it authorizing « recovery of the purchase price without any preaef 
of the value of the steck. ‘The giving of the inctruction cen<« 
stituted reversible error, 

in thie view of the case we deem it unnecessary te 
consider other points urged fer reversal. A grave question is 
Paised as to the sufficiency of the tender. It is unimportant, 
however, if it was waived, ss evidence tended to show. 

REVERSED AND REMANDED. 


bridley, P. J., and Morrill, J., soncur, 
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H#IDLZR HARDWOOR LUMBER 
COMPANY, a cor tion, 
APPEAL FRO 


MUNICIPAL COURT 
VS. 
OF CHICAGO, 
B. A. SITHEY COMP > / gies | 
@ corporation, é } a4 ae : ra. 
’ eliant. 2b. Ae 8 


WR. JUSTICE BARNES OSLIVERED THE OPINION OF THE count, 


Appeliee sued to recover the purchase price of lumber 
8014 and delivered toe appeliant. Appellant set up in ite 
affidavit of merits that the lumber was not in accerdance with 
the order therefor, it not being thoroughly kiln dried, aa 
ordered, and that it sustained a less in consequence thereof 
ef $931.65, for which it filed «a counter statement of claim. 

The order was given over a telephone to Ur. Heidler, 
Plaintiff's president, by Mr. Yithey, defendant's president. 
The latter testified that he told Heidler the nature of his 
business, that he had to have thoroughly dried lumber, and 
thet Heidler replied he had "some fairly goed dried kiln 
lumber; thoroughly dried kiln lumber,* and that wee practically 
the whole conversetion. ‘The lumber wae delivered within one or 
two days ond defendant immediately sawed it up in shape and put 
it through various machines for joining, gluing, drilling, ete. 
Chen he had sewed up about half the lumber he discovered that 
sone /it had shrunk. 

The only fact in controversy is whether the lumber 
was kiln dried. Ageinet the testimony of defendant's president 
and bookkeeper that some of the lumber shrunk, plaintiff's 
testimony, including that of two witnesses who hed inupe ected 
the lumber and claimed expert knowledge on the subject, was 
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that the Lumber wae kiln dried, ss that term is knewn in 
commercial dealings. The process was deseribed which required 
that the lumber be “put through » certain emount of humidity, 
temperature, etc., to get it down te a certain percentage"® which 
ean be definitely aacertained by instruments, and te “between 
five and six per cent® by eye inspection. From an examine tion 
of such testimany we are not prepared to say that the verdict 
was againat the preponderance ef evidence, or that it did not 
shew that the lumber was what is known to the trade es dried 
kiln lumber. 

Heidler testified thet when he teok the orter he told 
Withey that if the lumber wee not satisfactory he might return 
it. And it appears that defendant continued to eut up and use 
the lwaber after it discovered thet some Of it had shrunk. Bee 
fendsent had an opportunity to inspect the lumber when it was 
Gelivered, and it wouid seem that by inepectior er the use of 
instruments it could have discovered whether it was dried kiln, 
er sufficiently dried kiln to anawer ite purpose. It was said 
in America Theatre Co. ¥. Siegel Co., 221 I11. 145: 


"The law does not permit « person to receive 
goods under a contract, appropriate them to his own 
use, and then defeat an action for the purchase price 
on the ground thet the goods were not of the exact 
quality or description called fer by the contract. 
His remedy, in the absence of « warranty, is to 
refuse to accept the goods when delivered, or to 
return them within ressonable time after the de- 
perture from the terma of the contract is discevered.* 


But defendant claims there was on implied warranty of 
the fitness of the lumber for the specific purpose for which 
defendant bought it. The testimony is altegether toa menger 
to support the inference thet plaintiff knew the specific uses 
for which the lumber was bought. On the contrary, liridler 
geome to have left it to defendant to determine whether it was 
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aatisfactory. The authorities are to the effect that in such 
@ @ase the bayer must be held to have purchased upon his own 
inepe ction, or if he failed to do so, at hie own risk. 
(Telluride Power Transmission Co. v. Crane, 208 Ill. 218; 
Peoria Grape Sugar Co. v. Turney, 175 111. 631; Chicage Mouse 


Wrecking Co. v. Durand, 105 Ill. App. 175.) We find no 
modificntion eof this principle in the uniform sales act that 


is applicable to the state of facts here presented. 
Accordingly the judgment will be affirmed. 
APYISHED, 


Gridiey, ¥. J., and Morrill, J., coneur, 
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MA, JUSTICE MORALLL paLIve<un THE OPINION OF THE coURT. 


Thies is o suit for the recovery of $175, being the 
emount of on nlleged over-payment made by plaintiff to defend- 
ant. The cose was heard without a jury. There was a judgment 
and finding in favor of plaintiff for $175 and ceste, a revere 
sel ef which is now sought. 

Defendant was employed by Thomas Rh. Brownlee, the 
deceased husband of plaintiff, to do painting and decorating 
work upon the building at 1419 Fratt aveme in Chierge. The 
contract price was $605. The work was dene in March, 1917. 
Mr. Browhlee owned the building ond resided there with his 
family. He died intestate in March, 191%, leaving him sur- 
viving his widow, the plaintiff, end five children. Pisin- 
tiff took no part in the transaction between her husband and 
defendant and head no knowledge as to the state of the account 
between them. 

Some months after Mr. Hrownlee'’s death defendant 
presented to plaintiff an itemized statement of his account 
against her husband smounting to $605 with « credit for s part 
payment of $156, leaving a balanee due of $455, There was 
same conversation between them. Defendant asked for payment. 
Plaintiff deelined te pay and mentioned that some of the work 
was done in an uncatisfactory manner and thet seme of the 
charges were unwerranted, “cfendant asked, “Could you pay 
me $4007" Plaintiff replied No." Defendant then said, 
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“Yell, I will leave it to you. %o the best you can." Theree 
after on August 1, 1018, plaintiff sent to defendant her cheek 
for $300, which was intended to be in full payment of the 
account, and so stated on ita face. This chock was paid in 
due course of business and defendant received the proceeds. 
Thereafter plaintiff found among her husband's effects two 
cheeks drawn by her husband in favor of defendant, one for $100 
and the ‘other for $75 evidencing further part payments on the 
contract in question. These checks bere the endorsement of 
defendant ond had been paid and cancelled in due course of 
business, Defendant admitted thet he had received the pro- 
ceeds thereof, tut explained that hin bookkeeper through some 
error or inadvertence had failed to credit Mr. Brownlee with 
the amount thereof. At the time of presenting the account te 
wre. brownlee he was honestly mistaken in believing that there 
wae @ balance of $455 due him, although ac a matter of fact 
the balance wes $280 only. Consequently, upen receipt of Mra. 
Brownlee's check for $300 his entire account was overpaid te 
the extent of $20, which amount he immedistely tendered te 
plaintifr, whe declined to accept the same. This suit ia 
brought by plaintiff to recever $178 which she claims to have 
paid defendant under a mistake of foct. That there wae such 
a micteke io not denied by defendant. 

Plaintiff wae under no legal obligation te meke ony 
payment whatever to defendant, although it was doubtless to her 
interest that defendant's account should be settled, dhe made 
the payment in ignorance of the exact vtate of the sccount and 
under « misapprehension in respect thereto. It hes been held 
in many cxece that o payment made under such circumatances may 


be recevered. jitempe, v. Thomag, 89 I21., 146; Hulee Hardware 
ke. Ve american xpress Soe, 66 Zll. Appe, 596. - The general 
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rule that payments made in mistake of fact may be recovered is 
applicable when it is sought to recover an over-payment, since 
ouch ignorsanes is regerded as a mistake of facet. A recovery 
is not precluded merely because the persen weking euch over. 
payment had means of ancertaining the estate ef the account. 
Simms v. Vick, 191 MW. Car., 78; 24 L. Re As, 517. An action 
af this kind ie an appropriste remedy to enforce the obligation 
thet srises in a case where one person has received money under 
such circumstances that in equity and geed conscience he ought 
not to retain. ere ¥. Bloomington, 263 T11., 
i774, and cases cited. We think thet substantial justice was 
dene by the judgment of the Municipal Court. 

The judgment of the Municipal Court ie affirmed, 

AFPIRMED, 





Gridley, PF. Tee and Barnes, Tee COMGALY » 
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MH, JUSTICE MORHILL DELIVERED THY OPINION OF THE COURT. 









Suit was brought by appellee as plaintiff in the 
Municipal Court of Chicnge Jamary 14, 1926, te recover the 
value of certain goods and chattels alleged to have been owned 
by plaintiff and wrongfully converted by defendant sometime in 
the year 1916, the day and month not being specified. The value 
of the goods and chattels, which consist of tools and machinery, 
ia stated to be 91,000. The affidavit of merits denied the 
alleged conversion and aet up the statute of Limitations as a 
defense. The cane wee tried before the court without a jury 
and resulted in a finding and judgment for $1,000, from which 
defendant prayed ond wos sllewed an appeal. 

It is urged on behalf of appeliee that the judgment 
should be affirmed becwuse counsel for plaintiff neglected te 
ergue a motion for a new trial. % find no merit in thie cone | 
tention. it in not necessary to make a motion for a new trial 
where o jury is waived by sgreement and trial is had before the 
court. Baxter v. City, 194 Ill. App., 62; Cramdali v. Birk, 
185 id., 460; Wildman v. Greet Western &. & KH. Co., 166 id., 
534, 

The evidence shows thet the merchandise in question 
was purehased by defendant in Novesber, 1912, st an auction sale. 
Both plaintiff ond defendunt were present at the sale and inter- 
ested in the purchase. Flaintiff claims thet he bought the 
property and paid fer it by two checks dated Hovember 9, 1912, 
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for the sum of 9300 and $916.50 respectively, which were payable 
to and cashed by the auctioneer. efendant testified that he was 
the purchaser of the property at the auction sale and that he had 
used Plaintiff's checks in payment therefor at plaintiff's suge 
gestion in order that the checks might constitute a voucher show 
ing the money paid te the auctioneer. Defendant testified that 
at the time in question he gave plaintiff in cash the amount of 
the two ohecke. The auctioneer gave to defendant an invoice of 
the property indicating on ite face that the goods had been pur« 
chased by defendant, Thereafter the goods and chattele were 
delivered by defendant te the United States Barber Furniture 
Manufacturing Company, a corporntion. Plaintiff wae the secretary 
end treasurer and defendant was the president of the corporation. 
They constituted two of the three members of the board of dire 
ectors. The property wae sold by defendant to this corporation 
on January 25, 1915, on which date the eerporation executed a 
chattel mortgage, which wes signed and acknewledged by defendant 
as president and plaintiff oe secretery. Hething wae ever paid 
on the chattel mortgage. Sefendant took possession of the property 
in the latter port of 1914 under the chattel mortgage and plaintiff 
hed full knowledge thereof and made no objection or claim to owner= 
ghip. There woe a mortgagee's sale on December 12, 1914, the pro« 
coods of which amounted to $590. A short time prior thereto the 
United States Barber Furniture Manufeceturing Company became involved 
in bankruptey proceedings and a receiver was appointed by the 
United States District Court. A portion of the property covered by 
the mortgage hed passed to the possession of the receiver, whe 
restered it to defendant pursuent to an order of the Yederal 
Court. This evidence ia practicslly undisputed, although pleine 
tiff denied that he executed the chattel mortgage in question 
and that defendant paid him the amount of the checks. 

| The chattel mortgage was acknowledged by plaintiff 
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an an officer of the United Utates Barber Furniture Vanufocturing 
Company in conformity with the statute. This ecknowle ignent 
¢annet be impeached by the uncorroborated testimony of plaintiff. 
Rosturska v. Bartkiewles, 241 Ik1., 604; Spencer v. Razer, 251 
Zhl., 278; Bowes v. Steinisuf, 174 I11. App., 581, The mortgage 
in question was given fer a part of the purchese price of the 
goods and chattels, of which defendant was the vender, Tt was a 
recognition of the defendant as ewner, We think the judgment was 
ageinst the manifest weight of the evidence and should be reversed 
on thetaccount. There was no conversion of the goods ar charged 
in plaintiff's statement of claim; therefore the defense of the 
statute of limitations requires no consideration. 

The judgment of the Municipal Court ins reversed with 
a finding of fact. 

REVZRGRD WITH PINDING OF FACT. 


Gridley, ?. Jee and Rernes, Jee Goncur.s 
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PISDING OF Pact. 


We find os an ultimate fact in this cnse that 
there was no conversion by defendant of the preperty described 
in the atatement of claim. 
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MA. JUSTICE MORRILL DELIVERED THE OPINION OF LHS COURT. 


This is an appeal from 2 judgment of the Superior 
Court ef Gook County in an action to recover damages for 
persenal injuries. Plaintiff, whe is appellee here, at the 
time of the accident in question was a minor about eighteen 
years of age. It was a jury trial resulting in « verdict 
and judgzent in favor of plaintiff for $7560 and costs. 

The declaration contains « single count, alleging 
that on April 25, 1918, defendant wae the owner ef a moter 
truck which it wae operating at or near the intersection of 
South Loomis and West Taylor streets in the City of Chicago; 
that plaintiff on that day was riding on his motorcycle at or 
near seid street interscction and was in the exercive of due 
eare and diligence for his own safety; that defendent's motor 
truck was so carelessly, negligently and impreperiy driven and 
managed by defendant's servente thet it ran inte and etruck 
Plaintiff, thereby causing the injuries of which complaint 
is meade. Pleas of the general iseve and of non-ownership 
and thet defendant wes not using or operating the truck were 
filed. 

The evidence in the cnse was very conflicting, 
rendering it difficult to determine the exact feote and the 


conditions existing at the time ef the accident. A large 
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portion of the briefs of both parties is devoted to a discussion 
of the testimony of the various witnesses, their credibility, 
end questions relating te the preponderance of evidence. In 
the view we take an to the proceedings at the trial, it will 
not be necessary for us to coneider these contentions in detail. 
fhe recerd shews that when the attorney for plaintiff 
wee exemining the prospective jurore as te their qualifications, 
upon finding thet one of them was a chauffeur employed by Armour 
& Compeny in driving a motor truck, he remarked to him by way of 
interregation, in the presence and hearing of the other prospective 
jurors, "I suppese that your cars are insured, ag most care are?* 
Objection was made to this question by counsel for defendant. 
Their subsequent motion, meade in apt time te discharge the entire 
panel, was denied by the court. Appellant urges that it was 
prejudiced by this question, which had the effect of sugresting 
to the jurers the probability thet defendent was inmred sgeinet 
accidents in the operetion of ita trucks ané that ony verdict 
which might be rendered would be at the expense of the inourance 
company. Wo reason appears for asking thie question, and in view 
ef the generous amount of the verdict, it seems ohdbabie that the 
jury wee influenced by the sugcestion thus conveyed to them. It 
hea been held repeatedly thet it is reversible errer for plain- 
tiff's attorney in » case of this character to intimate or 
suggest, directly or indirectly, to the jury at any time during 
the trial thet the defendant is protected by liability ineursnee. 
Uithen v. Jeffery, 259 I1l., 372; B. & &. Milling Go. vy. 
Sehsefer, 161 111. App. 500. In o recent case this rule was 
applied where there had been a mere allusion te defendant's counsel 
es the attorney for « casualty inourance company. MoCerthy ve 
Spring Valley Coal Co., 232 X11., 473. It is obvious that the 
purpese of plaintiff's attorney in making the inquiry mentioned 
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wee to suggest to the jury that defendant was preteeted by 
liability tnourance. ‘%e do not think that the question was 
asked inadvertently. 

It is aleo urged on behalf of appeliant that in his 
final argument to the jury plsintiff's attorney indulged in 
remarks, statements and suggestions which were intended te and 
did influence the passions and prejudices of the jury and directed 
their attention to considerations having ne legal beuring on the 
questions submitted to them for decision, Freper abjections te 
this conduct were made and overruled by the court and exceptions 
taken. This eccurred frementiy. In the course of his argument 
counsel fer plaintiff repestedly contrasted the poverty of plain- 
tiff with the vealth of defendant, and without warrant in the 
record charged defendent's agents and attorneys with conduct 
amounting te subornetion of perjury, and otherwise directed the 
attention of the jury to matters which could not properly be 
considered by them. It in the settled rule in this stete that 
misconduct on the part ef counsel of the character mentioned is 
sufficient esse for reversing a judgment unlese it is «pparent 
that it 414 not result in injury to the defeated party. Appel 
v. Ghicare City Sy. Co., 259 Til., 361; Bale v. Chicago Junstion 
Ry. Co., 259 T11., 476; 2. S. %. Re So. v. Seitz, 112 TL. app., 
242; Paulson v. ledAvoy Brewing Oo., 220 Ill. App., 275. Many 
eeses heve been cited by both parties in which the courte have 
reversed or decline to reverse an account ef the miscenduct of 
counsel in argument. It is unnecessary for us te review these 
eagen in detail. It is a matter resting in the sound diseretion 
of the trial court to determine whether or net a new trial should 
be granted in such cases (Weat Shiesge Gtreet #. 8. So. ve Annis, 
165 I11., 47%), but as wes said in the Appel case, supra, in a 
clear case thie sourt will reverse « judgment because of improper 


eonduct of counsel "even thouch the trial court hes au ctained 
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objections to such statements, rebuked counvel and directed the 
jury to dioregerd the statements," which wae not done in the 
ease at bar, 

Ve are of the cpinion that the impreper arguments 
were of much a character as were likely te prejudice the court 
against defendant and thet a new trial eheulé be crented on 
that sceount, a5 well es for the errercs previeusly mentioned. 

The judgment of the firmit Ceurt is reversed and 
the case remanded. 

BYVENSED AND AiesRDID, 


Gridley, feo Jeoq Od Barnes, J., coneur. 
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ER, JUSTICE MOMRILLIMELIVERED THR OPINION OF THE COUNT, 


Action was brought in the Municipel Court of Chieage 
by appelient againat appellee apen « promissory note for $1500, 
executed by appellee, sayable te his own order ond by him ene 
dorsed in blank. ‘The note is dated st Chisago, March 11, 1915, 
end beoeme due and paynblie, with interest at gix per cent per 
annum, ninety days efter ite date ot 117 North Dearborn street, 
Chieace, whieh wee then the place of bueinese of the ‘eerican 
Banking Asencintien. The case wen heard vitheut a jury. There 
wao o finding and judgment im faver of defendant, whe is 
appellee here. A reverasl is souskt upon the ground thet the 
judgment ie manifestiy agoinet the wight ef the evidence. 

The amended affidavit of merits denied the exietence 
of any indebtedness whatever on the part of plaintiff te defende 
ant upon the note in question ant denied that plaintiff ever 
demanded payment of said nete from defendant. It ie further 
averred thet said note wae given by defendant to the American 
Banking Associetion for money borrowed from suid sense ciation; 
that it was peid efter ite seturity and during the yeor 1913 
by means of « new note which defendant execated and delivered 
to the American Banking Asseciution fer the smount of the 
principal end secrued interest then due upon the note involved 
herein; that «t the time the new note was given the note men- 
tioned in the atetement of claim was in the possession of said 


bank and thet the renewal note hae since been paid by defend- 
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ant. 

Ye have carefully censidwred the evidence in the 
case, anid do not consider 1% neceseury te review the some in 
detsil, We think that this evidenee tended to sustein the 
silegsations set forth in the amended affidavit, of merite 
above indicated. At any rate, we cannot cuy that the judge 
ment of the Municipal Court wee wanifestly egeinet the weight 
of the evidence, 

The judgment of the Hunicipal Court in therefore 
affirmed. 

AFFIRMED. 


Griciey, *. 7., omé Bernea, J., soneur, 
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BR. JUSTICE MOMATILi OMLIVENED THE OPINION OF TH GOUET. 


Action was brought by sopellee in the Municipal Court 
of Chicsage te recover royalties sileged to be due him for the 
use @f « patent cleat neil by appellant in connection with roof- 
ing moteriele menufectured and aeld by it. The oase was heard 
without « jury, reeulting in « finding and judgment in favor of 
plaintiff for S8960.55 and coats, frem which this appeal is 
prosecuted. 

The anended atatement of claim alleges in substance 
thet on June 9, 1914, plaintiff had exclugive control of a 
gertain patent on clent naile and on thet date agreed te allow 
defendant to uve ceid olent neila fer « period of ome year from 
June ¥V, 1914, im senaideration of the nayment by defendant of 
$900 fer that privilege. [It i# »lee averred that on June 9, 
1914, it wes underateed ani agreed by the parties that if 
defendant dentred to continue the use of said cleat nails after 
the expir; tion of vaifd one yeer poried, a new agreement would be 
made previding fer the peyment of a reyelty thereon, which should 
not be Aess then five centa fer each 286 naile used. It is next 
gharge that csfantent sontinued te use said nails frem June 9, 
1915, to December 31, 1916, during which period it used 25,545,159 
meiis; that the royalty thereon, computed st the rete of five 
cents for each 266 naile so used, smounte ‘to $4261.50, and that 


after allowing credits amounting to $500, there ie » balance due 



















rss S28I2 Lave 
OSA 97ND FOO 


OEa.. AT Ses aan) 
Tondo NY GO WOKMEGO wT cE LeteON 


ie shoves, 4 
dud Gama teil oat me oatteas “é. teaver wate 





bared vaw oaro oft .98 shail is * ve 


. 


Us tacit ‘ici dea ta aida dias and 

teste allen tuelka btaw %o sum oft vim banwe on 
s@ bizow snaemo ign won 3 betewe 89% wer bio te. 
bnate mane smertets gihayen uw ty troseag td, 


* 






© sat ave? aden Shae so of Dewadinon | 
CRLBNE,LE Seaw $2 borzag dadity gaicwh are 
wit ster ae: 20 Noten snorenas | 


Be 


Plaintiff ef $5761.50. The mmended affidevit of merite denies 
the making of any agreement on June 9, 1914, previding for the 
payment of a reynlty fer the use of eeid nails after June 9, 
1915, st the rate of five cents for each 286 naile used and 
denies the existenee of any indebtedness whatever for royalties. 
It is algo alleged oo a further defense to the claim that plaine 
tiff was o stockholder, director end vice-president of the defend- 
ant company end that on Wey 14, 1917, he gold all of his stock 
therein and «t that time a complete accounting, adjustment and 
settlement wan made betweun the perties; thet the terme of the 
settlement were embodied in the written agreement ef the parties 
éated Way 14, 1917, to which reference is made, a certain item 
thereof being specified as showing the settlement of plaintiff's 
Glaim fer royalties. 

it appears from the foregoing statement of the pleade 
ings that plaintiff relied upon an alleged express agreement | 
vDetween the parties providing for the payment by defendant to 
plaintiff of a reyalty for the use of the naila after June 9, 
1915, at the rate of five cents for each 288 nalle used and that 
the existence of such an agreement ic denied by defendant. In 
deciding the caae the trial judge found thet there wan no such 
express agreement but held that defendant wan liable under on 
implied agreement toe pay the royalty at the rate demanded by 
pliaintiff. We sannot agree with the learned trial judge in 
holding the defendant liable under thie theory. Hotwithstanding 
the genersl abolition of ali formelities in pleading, i+ mast 
be held te be the law in the Municipal Court, as eleewhere, that 
there can be no recovery except upon the cause of action alleged 
in plaintiff's pleading. Yhe proof must correspond to and agree 
with the allegations of the statement of claim. An averment of 
anh @xpress agreement to pay royalties at a epecified rate is 
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not sustained by evidence of matters from which the low will 
imply a promise te pay. Jrunkey v. Hedstrom, 131 Ill. 204; 
Frazer v. So Be. & G. Re Hy Co., 185 L111. App. 455. Undoubtedly 
plaintiff offered to allow defendant the continued use of the 
patented article upon payment of a reyalty of five cents fer 
eneh 286 naile used, mt he did not advise defendant thet he 
would assume acceptance of his offer, in case defendant did not 
reply thereto. Assent cannot be assumed merely penne no 
express refusal of the offer is shown on the part of defendant. 
Defendant's silence was not sufficient to charge it with a con- 
tract. 1 Williston on Contracts, 91a. ‘Yhen an offer is made to 
one whe remaine silent, the silence may be due to « variety 

of causes, 

The @vidence shows that et the time these transactions 
took place plaintiff was a large stockholder and director and en 
executive officer of the defendant compeny. Pricer therete he had 
urged his aseociates in the corporste business to aequire control 
of the patent on clest nails, which they hed declined te de. 
Thereupon plaintiff secured contrel of the patent in his own 
mame under an sgreement to pay the patentee a royalty of one cent 
for cach 268 naile ueed. He them induced his seseciates in the 
management of the company to give the neil a trial, and an agree- 
ment wae reached on June 9, 1914, whereby defendant was allowed te 
use the article for one year on payment to plaintiff of the sum 
of $900. This agreement was embodied in a letter from plaintiff 
to defendant dated June 9, 1924, and o letter from defendant to 
Plaintiff accepting the terms offered. Plaintiff's letter of June 
9, 1914, among other details expressly states that the agreement 
covered «» period of one year only, in the following language: 
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“Yow it is fully understood under the ahove 
arrangement I om only letting the company uece the 
nail for ome year from thie dete. After thet 
time if the ware wiches te continue the uee 
of thie petent nsil other arrengements will have 
to be made that wili be gutisfactory to us bath.* 


There was no further mention of the matter until sometime in 
duly, 1915, when it was ao subject of conversation between the 
parties at Vondselia. There was another conversation at Chicage 
in Geteber, 1915. On these occasions nothing definite was 
agreed upon as to the continued use of the nail by de¢fendent. 
Plaintiff was then demanding « royalty of ten cents for each 
288 naile, to which defendant objected. Thereupon plaintiff 
teid defendant te discontinue the use of the nails. The sub- 
sequent negotiatians between the parties seem te have been 
conducted entirely by letter. On Naren 14, 1916, plaintiff 
wrote to defendant stating hie position in detail with reference 
to the subject-matter, In this ietter he expressed himself in 
part ov follews:; 


"It seems to me that I showld, in order ta carry 
on other work that I om doing, get something for the 
use of this nail. i invested my own money in this nail 
after it was turned down by the other members of the 
company. Whereae under ordinery conditions I would feel 
-thet 18 was not worth while bothering with, at the seme 
time new I need money for other things and I om going 
to take up and see if we can come to an arrangement where 
the ae ee uging this nail by paying me oe 
royalty. think a royalty of between ® and 10 cente a 
aquare would be close to right and I think at that rate 
it would be producing me an income that would be more 
than enough to take care of the necessary expenses I om 
veing put to in carrying to a successful conclusion 
other inventions that I may heave. * * * In additien te 
this it would net be necessory that the compeny show 
that i owed them money, or that they were inaning me 
money. ££ would feel a great deal better about it, be- 
cause I would not then have te return te the company 
what I borrowed from them, for the reason that the money 
would be my own from the reyealities of this patent. * * # 
I feel that I have done more than my share and I feel 
thet there is a great many ways that I oan increase my 
income and this is one, end in doing this i would not 
feel that I had to be particulerly careful in case I 
made applications and searches in working out other 
patents. * * * On my previous talk with you I thought 
it would be agreeable that the company would lean me what 
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Littie additional money I needed, as it vould only be 

temperariiy and they absolutely could not lese and 

dual they wecld gat sencthing oF sume gece fren it,* 

On March 24, 1916, plaintiff again wrote to defendant 

stating thet efter the first of the month (meaning April 1, 1916), 
the company runt make new errengements with him «a to whatever 
mails they used and thet he intended to charge « roynity of five 
eente per roll ef reofing and that atherwiee the company must dise 
continue ueing the madile. The letter was imperstive in demanding 
an immediate reply. These letters show conclusively that fer a 
long time efter June 9, 1915, and as late «ae March 24, 1914, no 
arrangement had been made for the use of the neile after duns 9, 
1915, agd the last letter shows that plaintiff demanded thet a new 
arrangement be made commencing April 1, 1916. Flaintiff's letters 
also indicstse that he «a2 urging defendant to continue the uce of 
the nail beeeuse of the benefit which would thereby acerue te him 
perconelly. He argued from the standpeint of his own financiel 
conditien and wee eceking te obtcin « substuntiel pecuniary return 
for himvelf regardless ef whether er not the continued use of the 
mail weer for the benefit of the company. Ke employe no arguments 
predicated upon the welfere of the company. The correspondence 
on the pert ef plaintiff diseloses no belief on his pert that the 
new agreement would henefit the company, but he ie explicit in 
showing that it would be of great advantage ta Himself. Ke seems 
to overlook the possibliity thet in urging thie transaction he 
was committing a breach af his duty ea o director and of far of 
the company. Diresters are not permitted to place themselves in 
® position where their own individual interest will prevent them 
from acting for the bevt interests of those they represent. The 
rule includes every relation in which there may possibly arise a 
conflict between the duty of the director or officer to his 
company and hia own individual interest. It hos been said, "The 
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general rule stands upon our great moral obligation to refrain 
from plecing ourselves in relations which ordinarily exeite a 
conflict between self interest and integrity. * * It acte not 
on the possibility that in some cases the sense of that duty 
may prevail over the motives of self interest, but it provides 
ageinst the probability in many cases, and the danger in all 
cases, that the dictates of self interest will exercise a pre-e 
dominant influence and supersede that of duty.” G. . & GS. Re 
R. So. v. Kelly, 77 Tli. 426; Farwell v. Pyle-National Heads 
Right So., 289 I11., 157. 

Om March 27, 1916, defendant wrote to plaintiff 
acknowledging the receipt of plaintiff's letter of the 24th 
and notifying plaintiff that the company had discontinued the 
use of the nail, finding the coct of the nail and plaintiff's 
royalty requirement to be prohibitive. This letter suggests 
the propriety of allowing defendant the privilege of using up 
the naiis on hand and reminds plaintiff thet if he expected the 
company te discontime the use of the naile on the first of the 
following month he should relieve the company of ite steck of 
mails then on hand. The receipt of this letter was acknowledged 
by plaintiff on Merch 30, 1916, and in the course of that letter 
he reiterates his desire that the compeny should discontinue the 
use of the nails from and after April 1, 1916, and anya, in sub- 
stance, that he will probably be able in a short time to arrange 
te take the naile previously purchased by the company off the 
hands of the company, giving it at least the cost price of the 
mails. There was some further correspondence in which plaintiff 
makes additional attempts to induce defendant te continue the use 
of the nail, and defendant states quite at length its objections 
te so deing, and among other reasons mentions the receipt of a 
greet many complainte on account of the nails causing leaks, 
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which had imposed upon the company considerable expense. This 
correspondence continued during the months of April sand Bey, 

1926, and was deveted principally to ea diseussion of the basis 

ef a settlement of the reyalty account, as well as other watters 
in controversy between the parties. On Kerch 1, 1917, defendant 
wrote te plaintiff enclosing a statement showing the amount of 
mails purchesed by the company, including the nails which it 

then hed on hand. fhis letter called attention to the fact 

that under the original agreement with plaintiff the royalty 

on the totel nails purchased would be $993.81:;: that payments 

hed been made on this account amounting to $500, Leaving a belance 
due of $4935.81, and stated that plaintiff's account would be 
credited with thet amount. [t appears from a letter dated March 
26, 1917, from defendant te plaintiff, which wae offered in 
evidence az plaintiff's exhibit 27, that defendant therein claimed 
that it hed given to plaintiff credit fer the full ameunt of all 
nails, both used and umused, which the company hed ever purchased, 
end disclaimed eny indebtedness whatever on the part of defendant 
to plaintiff. The letter further states as follows; 

“On February 23, 1917, you drew checks against this 
for veyelties en aiest mails, These checks grantiy ex- 
ceedet any sun that wae owing you frem this company and 
we eo notified you ot the time, and in secordance with 
that natiee ve have dharged your «ceount with the sxount 
of the duplicate vouchers then drawn by you - $4165.85 « 
and eredited you with the amount of rayalties due you, 
which da $493.61." 

Plaintiff testified that he had drawn sundry checks for 
$56 ench, agezregating the emount of $4165.85, and thet the checks 
haé@ been drawn for the amount of $50 exch, beanuse at that time 
he had authority to sign checks countersigned by the bookkeeper 
for amounts up te $50 only, but when checks were in exeess of $60 
they were signed by officers of the company. In other words, 


plaintiff admitted that he had taken edventage of this suthority 
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te pey himself the royalties which he claimed, regardless of 
the facet that the company had never agreed to pay auch royalties 
and thet no asreement had been reeched regarding the company's 
use of the nail after June 9, 1915. 

The record shows that in the early part of 1917 the 
relations between plaintiff and defendant were no lenger hare 
monfioue and amiesble. Om May 14, 1917, plaintiff entered inte 
an agreement with defendent providing for the sale of a11 the 
capital steck of the company owned by plaintiff, being 4066.4 
shares, for the price of $103 per share. This agreement provided 
fer the payment by defendant to plaintiff of the purchase price, 
emounting to £418,839.20, partly in eash and the balance by the 
trensfer of property, the adjustment of eccounts between the pare 
ties and certain netes evidencing deferred payments. mong other 
items vith which plaintiff ins charged and for which defendant ree 
ceived eredit upon the tranenetion is the fellewing: "3S. M. Ford 
dividend account paid in sdvanee by checks issued by 5. M. Ford, 
$962.87." It is claimed by defendant thet this item represents 
the final adjustment of the royalty seccount, as well as the 
dividend account between the parties. fe had oecarsion to consider 
the same identiool contract, and this particular item thereef in 
a former enve between the same parties (Zord v. Venufa cturing 
Company, Ne. 26279), and then found that this item, taken in 
connection with other evidence in the case, conetituted an 
admigeion om the pert of plaintiff that he was not entitled te 
dividencts wpen the steck seld by him after April 1, 1917. We 
are unable to determine whether or not this particular item 
should be regarded es a settlement of the reyalty account as 
well ae the dividend account between the parties without « 
grester ettention to the minutias of bookkeeping and «a more 
deteiled snalysis of the accounts between the parties than we 
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feel justified in undertaking. Upon a careful consideration 
of the entire record, we cannot concur in the finding of the 
trial court that there was an implied obligation on the part 
of the company to pay the royalty «t the rate specified in 
plaintiff's statement of claim. 

The judgment of the Municipal Court is therefore 
reversed and the couse remanded. 

REVERSED AND REMANDED. 
Gridley, F. d., and Barnes, J., soncur. 
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f APPHAL PROM MUNICIPAL coun? 
OF GHICAGO, 


2241.A.640 


UR, TUSTICS MORRILL DELIVERED THA OPEMIOW OF THe COURT. 


the statenent of claim in this case alleged that 
there was a balanee due to plaintiff from defendant on a running 
aceount for sundry Lliquers sold wy plaintiff to defendant. ‘The 
acecunt began with a debit balance on January 25, 1915, which had 
arisen frm prior tranuagtions, It covered transactions between 
the parties during a peried of about eight months, ending Septame 
ber 13, 1918, and included mmerous debits and eredits. The 
saended affidavit of merits admitted that there wae dus te plaine 
tiff a net balanee of $545.17 and averred that plaintiff wae on 
titled te a eredit of $999.01 arising from a guaranty as to goods 
aold, which plaintiff gave te defendant on or sbout May 8, 1014, 
By thie guaranty it is alleged that plaintiff induced defendant ts 
purchase from him ten barrels ef wniekey for the sum of 9659 at an 
agreed price of $1.78 a gallen,. This whiskey was then stored in 
& bonded Warehouse and wae represented by plaintiff's inyvciee and 
warehouse roeceipts therefor, I¢ is alleged that plaintiff cuarane 
teed the whiskey as being sound, of agreeable smell and taste and 
fit for sale te consumers at reteil, and further agreed te reeeind 
the sale and take back the whiskey in case it failed te cemply 
with sue guaranty and to promptly furnish other whiskey which 
would comply with the guaranty at the eame price per gallon. 
Plaintits alse agreed to repay or credit defendant for the ree 
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Jected whiskey at the contragt price. Relying upon this guaranty, 
and prior te the receipt of any of the whiskey, defendant paid 
plaintiff the entire purchase price fer the ten barrels im quen- 
tien, Thereafter, on or about Jume &, 1924, defendant received 
three barrels of the *hiakey end found, upon opening one of then, 
that the contents did not conform te the guaranty. Defendant at 
enea notified plaintiff ef this fact. Some twe days afterwards 
the parties agreed to reseind the sale exeept as to the barrel 
whieh had been opened. Plaintiff then repeated hie prowise te 
take back the balance and to furnish whiskey of the guerantesd 
variety, Plaintiff did take back the two reanining unopened 
barrels and afterwards furnished two barrels of satisfactory 
whiskey at the contract price. ‘this was a partial fulfillment 

of his guaranty. ‘The affidavit of merits further alleged that as 
to the remaining seven barrels plaintiff failed to substitute 
other whiskey or to repay or credit defendant fer the value there. 
of at the contract price per gallon, amounting to $50.01. 

Before the case Was reached for trial on its merits 
the court, upon plaintiff's motion, struck the anended affidavit 
of merite from the files and denied defendant's motion for leave 
to file another amended affidavit, Thereupen judgaent waa entered 
in favor of plaintiff and againet defendant for 9937.15 for want 
of a sufficient affidavit of merits. <A motion in arreat of Judze 
ment was denied, <A subsequent metion of defendant to vacate the 
Judgaent wae aleo denied. 

The only qucstion before this court is, whether or not 
the affidavit ef merits gufficiently stated @ defense to the wait, 
under the provisions of the Zunicipal Court act vith reference to 
Pleadings in fourth class actions. fhe character of the pleadings 
required by the respeetive parties in fourth class actions has ree 
eeived the consideration of the Supreme Court in a mucber of cases. 
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In Sher ¥. Robinson, WS Ti. 141, it was held that it is not neces- 
sory that plaintiff's statement of ¢laim should allege all the facts 
negessary to be proved on the trial. It ia sufficlant if such state. 
went reagonably informa the defendant of the nature of the gase he 
ie celled upon to defend. I+ hes alee been held repeatedly that the 
defendant is required only te disclose by hia affidavit of merits 
the mature of hie defense, specifying the mature thereof by way of 
denial er by way of confesslen and avoidance in such a manner as te 
Yeagenably inform the plaintiff of the defenes whieh will be inter» 
powed at the trial. American Zand Aubber Ge. v. Howe, 280 Ili. 452; 
rk uigame, Regk Island & facific By. fo., M40 id. 311. 
We are of the hteien that, the affidavit of merite in toile ease cone 
foxrus to the requirements indicated by the foregoing muthorities and 
that the Muniolpal ceurt sheuld have heart the case uoon Lie merite. 
The judgment of the Munieipal court is reversed and the 








Gridley, P..3,, and Barnga, J., concur. 
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IGABKLLA KANDItL, FRUDERICH L. Maitre " 


BR ) 
RORSAT 1. as trustees w 
the will of LON "VANDEL, deoed 
IGABSLLA MABDEL, BLANCHY STRAUSS, 
GERHARD POREMAB, YLORENGR WANDEL, APPEAL PACH 
WADELINE FORTRAN, LOUISE ¥. VINEMAR, 
IDA &. BAND WM, as individual, CIRCUIT COURT, 
4 Jf ASdpellants, 


Appellee, 2 34 T.A a GB 4 0 


WH. JUSTICE WORRILL DELIVE2ZD THS OPINION OF TAR COURT. 


Appellants brought an action of covenant against 
appellee in the Cireuit Court of Cook County to recover the 
sum stipulated to be paid ac liquidated dsmages in case the 
tenants held possession of certoin demised premises after the 
expiration of tne term of the lease. Appellee had gusranteed 
the faithful performance ef the lessees! covenants in the 
lease. The declaration alleged the making of the lense in 
question end thet the lessees had held over for a period of 
thirty-one days after the expiration of the lence. It aise 
ee% forth the terma of the curranty end the covenant centained 
in the lease te pay to the lessors $26 per day as liqidated 
damages in case of holding over. The plese averred that 
lessees had paid the rent for the entire time during which they 
occupied the premises und had surrendered pesseseion of the 
premises in a good state of repair. 

The term of the indenture was from Fay 1, 1917, to 
April 3, 1918. ‘The rent reserved wos $376 per month. The 
lessees surreniered possession of the demised grenines on May 
51, 1918. The seventh paragraph of the lease in question 
provided that at the expiration ef the term the lessces should 
yield up immediate possession of the premises to the lessors, 













Se in ih eee bang i sii ot sry | 
Od TOP te wSnlaEtG Dowtemt aki Yo mekemewagg by 
bessnatatg had salleqys sansel orld mies en 


oele $I ‘.tonef oft Yo hoktaxiqne ere wens ad 
bemladnos Sautives st bak yoni. belt To 
badebhup ht an woh tq. 880 avagaed ‘aitd o8 ee ot 
Sahd bettova siveanere. eat ro Lome to oie 


=2e 


end Tailing so te de, snid iesseecs agreed to pay to the iessore, 
a8 liquidated demagee for the whole time such possession should 

ve withheld, the sur of $25 per day. There was attached to the 
lease a written agreement whereby defencent guaranteed the faithe 
ful performance by the lesseces of all the agreements ard covenants 
in the lense which were to be kept and performed by them. Flaine 
tiffa claim an indebtedness of $781, which included the amount of 
the liqsidated deomages above specified and an expense of % 
ineurred by plaintiff ta remeving a sign which defendant had left 
upon the demised premises, 

The svidense shows that om Muy 4, 1919, plaintifie' 
agent wrate to dofendent atvieing him of his ilability ve pay at 
the rate of $25 per day far each day tuat the tenants withheld 
possession of the preunisea. Gn Nay 8, 1918, pliwintifis erete to 
the Lewseces seknovledging receipt of their ecaeeck fer 8375. Yhe 
letter reminded the tenunta thet they had fudied te netify pisine 
tiffe se to whether or net the tenants desived +o reerent the 
premisea after the expireticn of the present Llenwe anc that theree 
fore plaintiffs hot netified Wr. tests, the qgiarenter, that they 
would not accept the lersees as future tenants, unless Hr. Hotz 
would guarantee the rent and that wnlewaa aatisfactory errancements 
were mads, plaintiff's weuld eioat te treat their former tensate oe 
trespassers ai the Henslty rate previded in the lease of $28 per 
dsy. The letter further advised the lewsece that plaintiffe would 
hold their cheek for $395 as ugeimat this pemalty sf 926 por day 
subject te the order of Hr. Hota, “tet under no circumatances 
do we retain the omme as rent.” ‘This letter indiestes that 
plaintiffs regarded the seventh paregruph ¢f the lense ac a 
provision far u penalty rether then for liquidated damages. 

While appellants discleimed in explicit language the theory of 
the acceptance of the cheek in payment of rent, their letter 
seems to indicate that 4t was aceepted in satisfaction of the 
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penalty imposec by the lense. ‘tf eny rete, the cheak wes 
aecoepted and wae never returne? by appellents te appel ice. 
There war some further correspondence regarding the matter in 
the sourse ef which defendant netified pleintiffe that he would 
not be guarenter under ancther lease an? werd? rot held hieserlif 
liable for any further penaltion. We reply to this letter iz 
shown by the recerd. 

A revereal of the judgment is scught upon the ground 
thet the jury were actunted by malice im returning their verdia 
and that the verdict was eantrary tn the weight of the «ridenee. 
The recerd does not show any asaiqnment of errer based unen the 
miseenduct of comnnel far sppallse or that the vordiat was the 
result of passion or prejudice. Mo errers are aliogsat’ 4n the 
court's sniings tnen questions ef eyidente ot naen inc teractions 
given or refused. Ender these cirwmstenens wi ore haunt to 
ceonciuds thas apochlants seek a revere saloly upon the erennd 
that the Judgnont fe manifastiy canterary te the weicht of s«eidenee. 

' Ye sannet sustain this eantentieon. The evidence shows 
that the tenants said and plaintiffa oceantet the mum sf $275 on 
or about Hay 8, 1918. Ooubtless thie sayeent wee made by the 
tenants with the intention of therehy dischareing their chliges tion 
fer rent for the month of May, 1914, and all other shligstioens 
imposed upen them by the terms of the lease. Pinintiffs stated 
im their Letter that they would not accept the gaynent az rent bat 
aia net. refuse te aacept the same in disch=rqn af all sbligsttions 
imposed upon the tenante by the terms of the lense. They 444 net 
return the cheek or ites preceaie and ve think thet by ita secepte 
ence they are precluded frem maintaining thie ection. 

The judgment of the Cireuit Court ie «affirmed. 

AFFIABED. 
Gridley, P. J., and Barnes, J,, coneur, 
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APPRAL PROM GIinOUIT cCcARY 
OF COOK COUNTY. 


2 24 he 6 4 A 


UR, JUSTICE MORRILL DELIVERED THE OFINIGH OF THE Count. 


This ia an action of trespase on the case brought 

in the Givrewit court of Cook County by appellant against appellees 
te recover dawager alleged te have been suffered by slaintitf by 
reason of the acte ef defendants In fraudulently inducing plaintiff 
te lean them $3,000, for which defendants gave their ewllatersal 
note sedured by bende of the Caxton Investment Company of the par 
yalue of $5,000, Theee bende were described in the note aa *a 
first mortgage lien* om eertain real estste in St. Louis, “asouri. 
It io charged that defundents represented te plaintiff that the ot. 
Loule property was worth ove than $160,060 ani that the bonds were 
@ firet lien thereon, while the undisouted facts were that the 
property Was worth eppcoxioutely $27,000 und was subject to a 

: 000 and accrued interest. Pless of 
the general iseue and of the statute of Limitations were filed. 
There was o jury trial resulting im a werdict and Judgment tn — 
faver of defendants. 

. Appellant urges musercus errors as grounds for reversal, 
wut relies particularly upen certain instructions given at the ra 
queet of defendsnis, which are alleged te be erronccua and therefore 
prejudicial to plaintiff. 

We have carefully exauined these instrections and find 
that in one of them the court instructed the jury, in substanee, 
that the burden was upon plaintiff to prove thet the benis dclivered 
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to hd by defendante were worthless ea duly 1%, 1915, the date of 
theie delivery, «wi that there wae no preguuption that sdrtgage 
bonds are worthless, but that plaintiff maict shew by « clear pre« 
ponderance of evidence that they wore worthless, and further, that 
plaintiff, in order to recover, mist show and prove that defend= 
ante lnew thet ould bonds were worthless, The declaration docs 
not allege that the bends were worthless, and the evidense shows 
that they bed oom value, If the fury followed thie ‘uetrection 
literally, it wwuld have been impossible fer the: to fimi ver 
plaintiff under any clireuetances, The yerdiot indicates that 

the jury were influenced by thie instruction. The trae meaaure 

of dawagee in a cause of thiw kind is the difference batween the 
actual value of the bonis at the tine ami plese in question and 
theiy value en represented by defendants, Ye are of the splnion 
that the court erred in giving this inetruction, 

im the next inetruction the jury are advised that 
Plaintiff mast prove that bis proceedings in muking the loan were 
sonducted with due caution on Ris part and that the Jury rust 
Weigh a1) the eirourwtances and facts im the ense fer the purpose 
ef deteomaining whether or not plaintiff did preeecd with ame cane 
tion in making the lean te defendants, In the absense of ony ine 
utruction agcurately defining what te meant by the expression “tue 
omation,* we are of the opinion that thia inetrustion was caleulated 
te mislead the jury, as it left to thes the determination ef a Legal 
question, whieh ts beyond their previnee, 

The court also inetrueted the jury ag te the time vhen 
the statute of limitations commenced te run in the ease and inverned 
the jury in substance that If they found that the statenests wade by 
defendants as to the value of bende were false ani that ail euch 
atatesents were made nore than five years prior to tha begioning of 
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the suit, then the jury mact find defendants not guilty, unless 
they farther found that defendants wilfully eonsealed from plain- 
tiff the faluity ef sueh statements, We regard thin inetreetion 
AS an SProncous statement of the law ueon the subject. The statute 
Gommenced ta wim fra the time when the money wae paid by plaisatiff 
te defendants, unless ite operation was prevented by a concealment 
ef the canes of aetion by defendants, in which event the action 
may be @ommanced at any time rithin five yearn after the persen 
entitied t¢ bring the soas discovers the existense ef the cause of 
attion. BR. %,, chan. 55, sac, 22. The questien as te wheather or 
net there was acy woah doncenlment was uot raised by the pleadings 
in the dasa. The evidence deen ast whow that therg wee any auch 
canceainent, bat on the other hand shows thst plaintiff?’ cxecined 
the mortgaged property within a very short time after the eonswne 
mation ef the loan, It fe apperent that this instrnettan did net 
a@qurately state the law agpliesbln ta the lasne raias4 Sy the 
plea cf the ¢tatute, 

de feature ef the case was stilt further camplicated 
by another instruction, in which the court advised the fury that 
the cause of action in this ease arese when the falas staionents, 
if any, were mode by defendants te slaintiff aed when pleintife, 
relying om the same, paid out the songys on the nota. The effact 
of thie instructien was to inform the jury that there might be twe 
@ifferent daten when the couse of action arses, It is scantradictery 
$e the prier instruction, whieh indleated that the ¢tatute commenced 
to rum when the alleged false statexerts were made, We think it 
apparent that the fury suat have been confused and misled by thease 
conflicting inatrueticna, In still anether instruction upen the sase 
subject the court stated te the jury that the bar ef the statute of 
Limitations can enly be resoved if the defendants who are liable in 
sueh action fraudulently concealed the «cause of said action fren 
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the knowledge of the person entitled therete. 

The jury were also instructed, in substance, that in 
this ease the statute of Limitations becan to run ‘when the cone 
spiracy between the defendants, if any there were, vas complete. 
That is, when defendants obtaincd the money from plaintiff, as 
alleged, by making false statements te him." The question of the 
existence of « congpiracy te defraud plaintiff was not involved 
in the cage, The instruction last mentioned indicated a third 
date when the etatute of limitations comienced te run in this case. 
fhe effect of all these inatructionsa was to leave the minds of the 
jury in « hopeless state of confusion as te when the statute com 
meneced te run, thereby rendering it imposeibla for them te pass 
intelligently upen the issue raised by the plea of the statute. 

in view of these errors in the instructions given by 
the court at the request of defendante, the fudguent eust be re- 
versed. It will therefore be unnecessary for ue te eonsider the 
ether grounds for reversal urged by appellant which are predicated 
upon the evidence in the case,. 

The judgment of the Circuit eourt is reversed and the 
@ase revanded, 

REVERSED AND HEMANDED, 


Gridley, F. J., and Barnes, J., concur, 
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CIRCUIT Cova, 


ER. JUOTICR MORRILL DELIVERED THE OPINION OF THE coURT. 


HERMAN ¥. BOAR and f 
BAHAH Be BURA, % é 
Appex4 


Thies is an appeal from a judgement for POC entered 
in the Circuit Court of Covk County agsinest appeliants ond 
in favor of appelies, whe was plaintiff in the court below. 
The action was based wpon « ¢ertain promissory note exemited 
by defendants dated May 1, 1917, and payable te the order of 
Plaintiff one year after dute. A plea of the general issue 
was filed and notice given of special matters of defense, 
which were stated to be that the note wae given without cane 
sideration se far as the defendant Serah B. Burr is sencerned 
ané that ae to the defendant Herman fF. Burr, there hed heen e 
failure of consideration. There wos a jury trisl. 

fhe evidence shows that the note in question was 
given in part payment for « stock of goods sald te defendants. 
The entire purchase price agreed to be paid wae $1,006, of 
which 35600 wee paid in ensh and the balance wis cvideneed by 
the note in question. There was some evidence tending te show 
thet the valusetion ef $1,000 placed upon the goode in question 
was exeessive, but it is apparent thet the purchasers had a 
full eppertunity to examine the goods before completing their 
purchase and thet the price ef 1,000 wee acreed to by them. 
It ie claimed by appeliants thet the trial eourt erred in 
rulings upon the evidence, but we find no reversible error 


in that respect. ‘The judgment of the Circuit Court was net 
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manifestiy against the weight of the «videnee. 

it ie also urged by appellants thet the court erred 
in instructing the jury, in substance, thet the burden of 
preef was upon defendants te sustain their plea of a failure 
of coneiderntion; that euch defense must be established by « 
preponderance of the evidence ond that if the jury were unable 
te say on whieh side is the greater weight of the evidence 
upon thatiseue, the verdict showld be for the plaintiff. There 
cen be no question Wut that the burden of proof upon this sube 
ject was placed upon the respective defendants, whe alleged the 
want and failure of consideration. Under the provisions of the 
Negotiabie Instruments Act every negotiable instrument is 
deemod prima facie to have been issued for « valuable conside 
eratian. R&R. G., chap. 95, ec. 42. The burden of proving the 
want of eoneiderstion was on defendants. Bechtel v. Marshall, 
207 Ill. App., 329; Ghicage Tithe & Trust Go. v. Yard, 113 4¢., 
$27. It follews thet if the perty upon whom the burden is 
Pleeed faile to sustain hie allegations by a preponderance of 
evidence the judgment must be in favor of the opposing partys 
Barretta v. Ghieage Rya. Oo., 244 ll. App., 485, and onses 
oited. 

The judgment of the Circuit Court ie affirmed, 

AYFIAMED. 

Gridley, #?. J., und Barnes, J., concur. 
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APPEAL FaCy 
CIRCUIT COURT, 
Chom counry. 


9241.4. 840 
BA. FUSTICE WORNILG VELIVEAN THE OPENAGN OF THE COTRT. 


Thin action wee brought by the appellee es plaintiff 
te recever demages which whe claime te have sustained as a 
regult of injuries received in a eoilicion between one ef the 
defendant's cara im ehick she was a pexsenger and « e641 
wegon. The emende? declaration contains three counts. In 
the first count if is charged thet while gleintiff wer a 
Posrenger in the exereiue ef ordinary care for her own cefety 
uper om eleettic ear operated by defendant, «1 or near the 
imterecction af Hoble street snd Herth uvemie in Cricace the 
servanty af cefendont in chisge of the ear a6 recklesaly, 
merelessly ond negligently operated the car thet 44 estlided 
with a vehiele or wagon javiven near Che car in Soxvth avenue, 
whereby divers porte of the car ware brought inte vielent 
eentest with the wagen and “thercby plaintiff's bedy came inte 
Vislert contee$ with the eaid sloctrie street cer cond sadd 
vohiche, and she woe thrown ageinet dirers parts ef seid olectrie 
Ger end anid vehicle an@ against divera ether ahjeete there and 
ta and upen the ground,* remmltiing in the infguriee canpiained of. 
The secend and third counts ventaeined similar allegations but 
tharged defendant Herman J. froch with the cenership and eperation 
of the wagon in question and with negligence in its management, 
thereby causing the injury in question. The eace was dismiased 
as to the defendant Trech so that it is wanteeneary to #tate the 
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ellegations ageinet him with any greater degree of porticularity. 
There was eleo on averment that beewase of the injuries metained 
by plaintiff as the result of the accident she was prevented from 
deing her household duties «s a housewife and incurred certain 
expenses in being cured of her injuries. The defendant, Chicage 
Rediwaye Company, filed o general and special demurrer to the 
é@ecleration, of which ne disposition seems te have been made. 
There wae a jury trial, remilting in « verdict of 32,000. A 
remittitur of $506 was filed and thereafter judgment was entered 
fer 91500 and coats. A reveresl of this Judgeent is sought upen 
the ground that the judgment is manifestly contrary te the weight 
of the evidence and is excessive and based upon a verdict which 
wes the result ef passion and prejudice upon the pert of the 
jurors. 

The evidence shows that at the time of the accident 
plaintiff wae a married woman; thet she was forty-three yeare of 
age and resided with her husband and fomily and thet whe weighed 
from twe hundred te two hundred and forty pounds. Fisaintiff 
testified that she wae riding on a weet bound car on Borth svenue 
on the afternoon of Janusry 17, 1917; that the accident occurred 
st about three o'clock P. M.; that she was sitting on the left 
or south side of the ear some distance back from the front of the 
eer, Her testimony as to the facts and circumstances surrounding 
the accident is of but Little value. it was, in substance, to 
the effect thot when the window glass wees broken she received a 
jerk ond thereupon leet cenecieusness, from which she did not ree 
cover until about ten etolock in the evening of the day in 
qiestion. The only other witness whe testified on behalf of 
Plaintiff wae the driver of the coal wagon mentioned in the 
declaration, « servent ef the defendant Treeh, sho had previously 
been Aiamissed out of the ense. This witness stated that he was 
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going weet on North avenue with a lead of cowl. then in the 
vicinity of the intersection of Holt street and North avenue 

he was on the north track, being the track used by weet bound 
¢are, and wes pulling his wegen ond team out of the track, 

When the front part of the wagon wor practicslly cut of the 
north treck, the rear end of the wagon slipped » little and the 
cor bumped inte the wagon. He further testified that when the 
motorman first sounded the bell werning him te get out of the 
north track, the car was one hundred and fifty feet away and that 
at the time when he turned his wagon out of the weet bound track 
the car wee one hundred fect away ond thet im order te get 
entirely out of the track it was necenonry for the wagon to 
trevel a distance of about six feet. The statements of this wite 
nese ere conflicting and contradictory in many perticulare, which 
it is unnecessary for ue te enumerate. It is undispmted that the 
car moved only two feet efter the cellision, imdicating thet it 
was traveling st « very slew rate when the cecident eccurred, se 
the impact was not sufficiently vielent te delay the movement of 
the car. 

On behalf of defendant eight witnesses teatified, 
ineluding the motorman and conductor, the other six being 
paseengors upon the car, According to the testimony ef these 
witnesses the eaul wagon just prior te the accident was traveling 
entirely in the south track, being the track used by east bound 
cars, #6 that the cellision between the car and the rear part 
of the wagon must have been due to the fact that the rear wheels 
of the wagen in some unexplained manner slipped out of the track 
end the rear port of the wagon «lid or moved in a northerly 
direction for a sufficient distance to bring it in contact with 
the esr. There is undisputed testimony to the effect that the 
only demage to the car was the breaking of the glass in an oute 
side or storm window, The glass of the inner windew was cracked 
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enly, but was not shattered. Plaintiff's testimany os already 
shown does not indicate that any pert of her body came into 
vielent contact with any portion ef the car. Three of the 
passengers testified to the effeot that plaintiff wes not struck 
by anything in the ear; that she did not fall off her seat; that 
there was not such of a “ump” or any kind of « shake and that 
plaintiff did not lese consciousness at the time. 

It was held in » case involving facts and conditions 
similar to those stated by these witnesses, where there was a 
eollision between a street car and a coal wagon, voth traveling 
in the seme direction, due to the font that the rear end of the 
wagon had slued around, coming into contact with the car, that 
the evidence showed no negligence on the part of defendant. Ke 
defect in the machinery, cars or tracks wae alleged or proven. 
The oar in which the passenger wee riding di4 not leave the 
track. The passing of the car along one track and the passage 
ef the wagon along the other parallel track was net negligence 
end is not dangerous, This condition arises many timen during 
each day in the Gity of Chicege without accident or injury to 
anyone. Ho presumption of negligenee in the operation of the 
eer arises in such ¢eses. Lochner v. Nox 
Be., 116 Tl. App., 365. There is no evidence tending to support 
the theory thet the motorman was not warranted, in the exercise 
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ef due care, in believing that it was safe for him to proseed on 
his way slewly and carefully, ac he seems te have done according 
to the undisputed evidenee in the ease. Griswold v. Chicago City 
Rye. Co., 150 Tli. App.,. 614; Chicago City Rys. Co. v. Hood, 
1635 I11., 477. ‘The testimony of defendant's witnesses upen every 
material fact or circumstance connected with the accident is 
uncontradicted except in so far as the testimony of the 

aviver of the wagon can be regarded as a partial contrae 

@ietion thereof in some minor particulars. Under such cir- 
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cumstances we cannot aveid the conclusion that the verdict and 
judgment of the trial court were contrary to the manifest 
weight of the evidence and that the judgment should therefore 
be reversed. Segal v. Chicago City hys. Co., 216 Ill. Appa, 
11. 

Purthermore, it is shown by the undisputed evidence 
of at least five disinterested witnesses that plaintiff was 
not physically injured and did not come into violent contact 
with any part of the car or the vehicle as alleged in her 
declaration. The most that can be enid te have happened te 
her was thet she become hysterical and exhibited fright or 
terrer. This was unaccompanied by any contemporeneous physical 
injury end eannet be the basis of any recovery. Braun v. Craven, 
175 Ill., 401. 

The judgment of the Cirmit Court is reversed with 
e finding of factay 

REVERSED WITH FINDING OF FACTS. 
Gridley, PF. J.,. and Barnes, J., Concur. 
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FINDING OF PACTS. 


We find as ultimate facts in this care that the 
defendant railway company was not guilty of the negligence 
Charged in the declaration and that plaintiff was not injured 
in the manner set forth in the declaration. 
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COMPANY, a corperation, et ai., 
Appeliees, ; 


APPEAL ¥ROM 
SUPERIOR COURT, 
COOK COUNTY._ 


941.4.641 


HORTH AMYRICAN BREWING 
& corporation, % 


MAR. JUSTICH MORRILL DELIVERED THS OPINION OF THE COURT. 


This is an appeal from an order ef the Superior Court 
ef Cook County entered on May 13, 1920, finding defendant and 
Rudolph Lederer, its president, guilty of vielating an injunction 
issued by said court on June 15, 1917, and imposing a fine of 
$500 upon each of them, 

The original bili, filed May 29, 1917, shows that the 
complainants, nine in number, were on that date, and for many 
years prior thereto, engaged in the business of brewing and bete 
tiing beer and Kindred products, in sonnection with which they 
owned and controlled large quantities of bexes, bottles and other 
equipment. Their business me extensive and iucrative. The bill 
alleged that complainants have expended large amounts of money in 
advertising the goods manufactured by them under their respective 
brands or trade-marks or under the corporate names used by them 
in connection with their business, so thet the same have be come 
well and faversbly known to the consuming public; that the geoda 
manufactured by them, for convenience in delivery, are put up in 
bottles and then placed in certain wooden boxes and that the beer 
contuined in asid bottles is sold at wholesale ond retail to 
consumers; that in all cases the contents only of said bottles 
are sold and that camplainante do not well the enid bottles and 
boxes; that the bottles used by complainants heave their respective 
names blown on them, and in addition, words indicating that the 
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bottle in not sold and must be returned to and is the property of 
the complainant using it; that some of the botties have trade-marks 
of the complainants as a further mark of identifieetion and that 
the boxes or crates in which the beer-filled bettles are delivered 
to the customers have similar inscriptions branded upon them. The 
bill charges that defendant has obtained possession of « large 
number of theese bottles and has been filling and using them and 
supplying its customers with beer manufactured by it in the bottles 
and boxes belonging to complainants, thereby deceiving and mislead- 
ing the public and perpetrating a deception end fraud to the irrep- 
arable injury of complainants. The bili prays for an injunction 
restraining defendant from directly er indirectly buying, selling, 
traffieking in, filling, using or dulivering or handling er having 
in ite possession or under ite control any ef the boxes or bottles 
telonging to complainants which are branded or blown with the trade- 
marks or with the nemes of complainants or amy of them and for 
general relief. ‘the decree, entered June 15, 1917, recites that 
defendant has entered ite appearance by its selicitors and consents 
in open court to the entry of the decree. It contains findings in 
conformity with the allegations of the bill and that the domage 
imposed upon complainants ia of an irreparable cherecter, requiring 
a large emount of time, expenditure of much money ant # multiplicity 
of guite for cach of them to bring individual complaints against 
defendant. The decree then orders as follows: 
"%t de therefore ordered, adjudged and decreed that 

the defendant, North Ameriean Brewing Co., a corporation, 

its officers, agents, servants and employes and esch of 

them, have no right te refill, handle or use any of the 

bottles or boxes belonging to the somplainants or any or 

either of them, which are marked, engraved, or which have 

blown in om them the names or tradeemarke of the 

complainants or any or either of them. 

“It is further ordered, adjudged ond decreed that the 
defendant, the North American Brewing Company, ite officers, 
agents and employes, be and they are herewith restrained from 
approprinting or in any way using, fer the purpese of ree 
filling, the beer bottles or beer bottle bexes, which have 
or bear any mark, sign, brand or stamp showing or tending 


te show such bottles er boxes to be the property of any 
of the complainante herain # 
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Sundry petitions, with amendments, charging defendant 
and Rudolph Lederer, itu president, with the violation of this 
injunction were filed, which defendant answered, specifically 
denying the charges. The ense was referred to a master in 
chancery, upon the lusues raieed by these pleadings, who found 
by his original and supplemental reports thet defendant and said 
fudolph Lederer had been guilty of vieoicting the injunction order 
end recommended that an order be entered finding them in contempt 
of court for violating the deeree of June 13, 1917, and thet they 
be punished sccordingly. Gbjectionsa were filed and overruled by 
the master. These reports were approved by the court. The evidence 
ehows that the findings of the master as to the violation ef the 
injunction are fully sustained, We are satisfied that the chancellor 
who heard the matier was justified in entering his order ef Kay 15, 
1920, finding defendant and said Lederer guilty of contempt ef court 
and imposing the fines therein mentioned. 

it ia urged by epveliante that as « result of federal 
prohitition legislation the basis of the injunction and its eube 
jectematter were destroyed and that when the right to manmfa«cture 
ang sell beer no lenger existed, the injunction awerded in this 
Gnee necessarily terminated, 6 de not regerd this contention 
a8 meritorious. The language of the injunction oréer is sufficient- 
ly bresé to prevent the uze by defendant of the bottles in question 
fer refilling purposes. It is net denied thet defendant used the 
bottles in question as receptacles for beer and the mere fact that the 
beer ucld by defendunt in these bottles wus net of the same grade or 
quelity ae the original contents of the bottles does not justify 
the uve of the bottles by defendant. the word “beer” is a compree 
hensive term. it iu not necescarily an intoxicating liquer. It 
may be made from various substances. A great variety ef liquid 
Substances may be designated ae beer, although they are net intex- 


ieating. United States v. itandard Irewery, 251 0. 5., 210. The 
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game view ae to the meaning of the word "veer" has been adopted 
by our Supreme Court in the cose of Hansberg v. The People, 120 
Til., 21. The order of June 13, 1927, was explicit in ite terms 
end restrained defendant and itw officers ond agents, including 
ite president, from using the bottles in any way for the purpose 
of refilling. This order should have been obeyed, unless modified 
er veeated. The order wan entered by the Superior Court in the 
exercise of ite jurisdiction and that court has the power to 
enforce ites order ae a neceseary ineldent to the administration 
of juetice. Court Hose F. sf 4. v. Serna, 279 I11., 609, The 
mere fact that es a result of prohibition legislation some change 
im the cheracter and guality of beer manufactured and sold hak 
been rendered necessary, io no defense to this proceeding. 

The order of the Superior Court ie affirmed. 

APPIPMED. 


Gridley, F. J., and Barnes, J., concur. 







oopenme ofa wot yaw ume at aokisod ale hale 

Bettthom gaelas ,doxede seed ovat bivode rate | 

ait mi greed wodeequé: ex? yd barotny gam codon 
Of soweg edt cad dened tarda bie sia ey 


giv eb er ot en Ji a. - 
ohnerttYs af true rob vague wt: - 
Teoh 96% esata sunt byta 
we i ; 
FR eh, te 7 r 









$60 ~ 26534 
ADAM GRANBERRY, 
APPEAL PROM SUPERIOR COURT 
¥s 
: GF COGK GOURTY, 
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MR. JUSTICE MORRILL DSLIVERED TRY OPINION OF THR ccusT, 


Appellants seek the reversal of a judgsent against 
them for $2500 entered by the Superior court of Cock County 
April 23, 1920, in an action te recover damages for injuries 
sustained by plaintiff aa the result of a collizion between one 
of appellants’ cars and a wagon in which plaintiff was driving 
on Frenkiin street between rie and Ontario streets in the city 
of Chicago on Jamusry 4, 1919. Reversal ia seught upon the 
ground that the verdict of the Jury wae not justified by the 
evidence, being contrary te the manifest weight thereef. He 
complaint is made aw to the rulings of the trial court upon 
questions of evidence or in giving or refusing inatructions or 
that the damages are excessive. 

The declaration containe two counts, in the first of 
whieh it is charged that defendants carelessly and negligently 
operated one of its cars at the time and plage above stated seo 
that 14 collided with plaintiff's wagon, causing plaintirr te 
be thrown therefrom, whereby he sustained serious injuries, for 
whieh he demands damages. The second count was withdrawn before 
the ease ~as submitted to the jury. 


The car in queetion was being propelled in a northerly 
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direstion ever the cast track on Fremklin etreet. There are two 
tracks on thie strect, the west being used by southbound cars and 
the east by northbound cars, The saecldent cceurred near the 
intersection of Franklin ond Grie streets. There 1s ales a 
double track atreet railway on Urie atreet, the north track of 
which ie used by weetbound cara ond the south track by eastbound 
coors, Bantbound care on Urle street are run to Franklin street 
ami then turn southerly on Pranklin street, procecding south on 
the west track on that street. Before taking the curve they etop 
on the weet side of Franklin street to recelve and discharge 
passengers, At the time of the accident plaintiff was driving 

@ one horse express wagen with a movable seat, on whieh he was 
sitting. dust before the ¢ellision he had driven in an easterly 
direction along an alley “hich crosses Franklin street at a right 
angle between Erie and Ontarie streate. 

Plaintiff testified that when he emerged frem the 
alley and before passing the west curb of Franklin street, on 
which he intended to drive in a northerly direction, he brought 
his teas to a standstill amd locked up and ¢own Franklin street 
in beth directions; that while he was making these observations 
& gar turned from Erie street and proceeded past bim im a south. 
erly direction on Pranklin street; end that this car was followed 
by another car preceeding southward, which caze te a stop on 
Vrankiin street after turning from Brie street. The plaintirf 
stated that the motorman en this car motioned te plaintiff to 
proceed acrose the west track on Franklin street. fhe car was 
then approximately one hundred feet north of the intersection 
ef ¥ranklin etreat ond the alley, At that time plaintiff saye 
that he saw a northbound ear on Franklin street, whieh had 
stopped at the south eroes-walk of Ontarie street, whieh is one 
hundred seventy-five or wore feet from where the agen was 
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atanding, secording te moasurements shown in the record. Flaine 
tiff then tummed out of the alley, excesing Franklin «treet in « 
northeasterly cLrestion for twenty or thirty feet until he sane te 
the enst track. He says that he proeeaded in a northerly direc. 
tion om the east track some sixty feet until the rear end of hie 
wagon was struck by the northbound car. The impact waa suffie 
eiently viclent te force the wagen forward and te cause plaintif¢ 
to fall from Rie seat backward inte the bedy of the wagon. ‘There- 
after the nerthbound cay again etwruck the wagon and pushed it 
against the southbound car etanding on Franklin street. Plaine 
tiff wee thrown te the ground and sustained the injuries of which 
he complains, Hic tentimeany as to thase detalles wae correborated 
more or leas by five other witnesses whe were eliner wyetandera or 
passengers on the northbound ear, Flaintiff dees nat claim te 
have seen the northbound car from the time 1t left the south side 
of Gnterie street until just after it etruek hie wagon and dees 
not testify ae te the speed at whieh the ear was traveling, 

The testimony of defendanits witnesses tends te shew 
that plaintiff drove hia team eut of the alley at a vanid pace. 
it ig gaid that the horee was troiting and that plaintiff nerresly 
eveaped & collisien with the southbound cax abeve montionsd; that 
he 0 eacaped was due solely te the efficiency of the motorman, 
whe suceeded in stopping his car within fitteon Feet and thereby 
avoided cuch an accident. Apoellants contend that plaintiff drove 
his horse at a tret agrous the weet track in Pranklin siveet and 
dixeotly in front of the northbeund car, 20 that 4¢ was impossible 
for the motorman to aveld the collision, ‘The metorman on the 
northbound car testified that when he wae on the seuth oross-ralk 
e? Ontario street he sav the herse and wagen eening out of the 
eliey and that as his ear preeeeded north an Pranklin street he 
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sounded the gong. ‘The herse war tretting. The team turned north- 
gest, The motorman rang the bell to signal plaintiff ta gat 

out of the way of the car, Plaintiff continued hie course and 
the cay struck the center of the wagon. 

Prom this conflicting teatiaony, whieh hes been ree 
viewed briefly, we think thet the jury were setuated in reaching 
their verdict by the belie? that the metorman saw the herse and 
wagen going northeasterly on Franklin street when he was more 
than half a block distant therefrom and could have svoided the 
acgident by the exercise of créinary care, ft io probable that 
the jury believed that the weterusmn om the nerthbound sar could 
have stopped his car within fifteen or twenty feet and thus 
avoided the celiision in the sune way thet defentanta’ witnesses 
aay the southbound car was stepped by ite motorman. 

We think that such a view of the evidence was not 
wholly wiwarranted ond that the recerd contains aaple evidenes 
te sustain the verdict of the jury. The sellieion dotbtiess 
gould have been avelded if the moteoruan on the northbound car 
had used the same degres of care and caution that war sald te 
heve been dieplayed by the motorman on the southbound car. The 
judguent wae not manifestly agsinet the weight ef the evidence, 
Ghawbers v. ©. Gs Ry. Go., 180 T1l. App. 68; Chicege City Ix. So. 
Vv. Gommiti, 269 Til, 633, 

The judgnent of the Guperior court is affiraed. 
ASTT REED, 





Gridley, >. J., snd Barnes, J., concur, 
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APPRAL FROM 
MUNICIPAL couRr 
OF CKICAGO. 





\2 247.4. 641 


MR, JUOTICS MORRILL DELIVERED THE OPINION OF THE couRT. 


Action was brought to recover the value of an overcoat 
belonging to sieinatte Ei, ne ioat or stelen in defendants' 
resteurant, The amended statement of claim set forth that plain- 
tiff on or about March 15, 1920, while eating at defendents's 
resteurant lost an evereceat for which he had peid $75; that he 
mede demand on defendant, whe failed to produce the oat or pay 
him the value thereof, The case was tried befere the court 
without a jury. There was o finding and judgment in favor of 
Plaintiff for the sum of $75 and coats. Ho brief has been filed 
on behalf of the appellee. 

The record shows that plaintiff on Fareh 15, 1920, 
went to defendants’ resteurent ot 176 “est Adame street, Chicage, 
where plaintiff had been accustomed to eat. He hung his hat and 
evercont upon a clethes tree ond sat down et one of the tables. 
When he was about to leave he found that hie overceat had dies 
appeared, Plaintiff was sitting « few feet from the place where 
he had hung his coat and hat, which were at all times within the 
range of hie vision and easily accessible by him. The fol lowing 
words were printed upon the menu card in use on that date; "Hot 
responsible for wearing apparel." Fleintiff at ne time gave his 
hat er coat inte the aotedy ef defendants or any of their 


employes. The court refused to hold as law a written prope sition 
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sulmitted by defendant prior to the arguments in the case, which 
was te the effect that a patron of « restaurant she hands his hat 
end evercost upen a clothes tree in a restaurant provided fer that 
purpose does not thereby create between himself and the owner the 
relationship of bailor and bailee. ‘Ye think thet the court erred 
in refusing to hold this propesition and misapprehended the law 
applicable to the case. 

A restaurant keeper is mot liable fer the lees of an 
eovercest beloncing to a customer where the evidence shews that 
the customer hung the overcoat on a clethes tree furnished for 
that purpose without availing himself of the services of the 
restsurant keeper or his employes in taking care of the garment, 
even though the custemer testifies thet he had net reed the notice 
on the menu card disclaiming responsibility for wearing apparel. 
Bailey v. Childs Company, 211 Ill. App., 496. 

The judgment of the Municipal Court is reversed. 

REVERSED. 


Gridley, FP. J., and Barnes, J., concur, 
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BARNEY icine 


\Appellee, 
APPBAL FROM 
VB. WUNICIPAL COURT 
° OF CHICAGO. 
® SSPERT, 


9941.A. 641 
BP. Warren wewati., Xauiver THe OPINION OF THE COURT. 


Plaintiff wrought an action of replevin in the 
Municipal Court of Chiesgo Mareh 11, 1926, to recover certain 
goods and chattels consisting of timber, scrap iron and saloon 
furniture of which he clinimed to be the owner and which he 
alleged hed been wrongfully taken and detained by defendant. 

The ease wer tried without a jury. There was a finding and 
judgment in favor of pisintiff awarding him possession of the 
property end nominal demages. A reversal is stught upon the 
ground thet plaintiff failed ta prove his swnership of the 
goodt en4 upon the further ground that there was ne demand upon 
defendant far the property or refusal by him to deliver the 
seme, eas in necegeary in e cane where the defendant is in lerful 
possession of the goods. No brief wae filed by appellee. 

The goods in question were lecated in a building which 
in deneribec an the Yeast Side Brewing plant. This plant was 
purehased by defendent, who received « conveyance of the property 
end ite centents March 2, 1920. The conveyance wae accompanied 
by a List of articles excepted from the purchase, which did not 
include any of the items mentioned in the replevin writ. By 
virtue of thie transaction defendant was lawfully in peasession 
of the property in question. Therefore plaintiff chovld have 
demended possersion of the goods end chattels from defendant 
befere commencing thie action. The lew is well settled that 
where a party obtains possession of property lawfully, an action 
of Teplevin cannot be maintained to recover it until « demand 
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has been made and possension refuesd. OO, & i. ity. Co. ve Hoe, 
77 X11. 513; Rosenbaum v. Gest, 114 11. App. 648. Wo such 
demand or refusal is shown in the present cane. Conrequentiy 
Plaintiff cannet recover. 

Plaintiff ecleimed that he purchased « part of the goods 
and chattels from the National Brewing Company and the remainder 
from the Seipp Brewing Company. This contention is not sustained 
by the evidence, It wae material for plaintiff to show that he 
woe the owner of the property in question. Me must recover upen 
the strength of his own title. The burden of proof war upon him 
to show a general or special property im the goods themselves. 
Perkins v. Kniseley, 204 111. 275; Hacker v. Munree, #6 IL. App. 
832. The failure to prove this muterial fuct prevents a ree 
covery on the part of plaintiff. 

The judgment of the Wunicipeal Court is reversed ond 
the case remanded with directions to erder a return of the 
property toe defendant. 

REVERSED ABD AURANDLD. 


Gridley, 7. 7., en¢ Enrnes, J,, concur. 
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APFEAL FROM 
COUNTY COURT, 
COOK COUNTY. 


\2 241.4. 642 


WR. JUSTICE MORRELL DXLIVERED THE OPIMIOW oF THR covRT. 


NATIONAL COUNCEL oF x 
KNIGHTS AND LADIES OF, 
SECURITY, 

Appells 


This is an appeal from a judgment in faver of appellecs 
as beneficiaries under a certain benefit certifieste issued by 
appellant te Yilliam Houlihen, since deceased, who was « brother 
ef the appellees. The amount of the certificate wae $1,000. It 
was iseued Jamaery 2, 1912. William Houlihan died September 21, 
1914. The declaration sets forth the iseuance and terme of the 
certifieste and alleges complianee with the terms of the contract 
by the member and his beneficiaries. The pleas which are relied 
upon alleged that the application ef the insured for membership 
in the seciety contained twe false statements which were warranties 
and were to the effect thet the applicant had only one dead brother 
and ne dead sister. I is admitted that the application contained 
these two statements and that they were false, They are contra- 
dicted by statements contained in the proofs of death furnished 
by the beneficiaries, The facts were thet at the time of making 
his application the applicant head two dead brothers and one dead 
sister. 

The case was formerly before this court end the former 
judgment, which was also in favor ef appellees, wee reversed end 
the case remanded on account of errors of the triai judge in 
rulings upon questions of evidence. Nevern v. National Council, 
209 T1l. App. 182. 

The evidence shows that the deceased member made his 
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application upon the sugcestion of Mrs. Mary Thornton, whe was 
eiso a member of the defendant society and presumably interested 
in ite welfare, if not its active agent and propagandist. ‘hile 
William Houlihan, the applicant, was engaged in repairing a stove 
at Mre. Thernten's residence, Dr. Boland, who was the medical 
exeminer of the defendant seciety, called to visit in a professional 
Gapacity one of Mra. Thornton's children whe was then ill. Urs. 
Thornton testified that when he came to visit her little girl she 
said to him, “Bocter, we have anether member for the Enights and 
Ledies ef Security." The dacstor then proceeded to make out the 
application for membership and inquired ss te the applicant's 
family history. In response te his request for informetion upon 
that subject Houlihan said, “Mre, Tharnten knows more sbout the 
family then I do." Mrs. Thornton testified that she then proceeded 
to give the docter the history of the Houlihan fomily and stated 
to him explicitly that the applicant had twe desd brethers, James 
and Daniel, and one dead sister, whose name was Catherine Hennessy, 
and that while she was giving thie information Houlihan hed left 
the room. This testimony is not disputed by Dr. Heland, whe says 
that the etatements which he embodied in the application aa te the 
family history were furnished him by either Ere. Thornton or William 
Houlihan and that he wrote them down "just ss given te me by them." 
It follews that the testimeny ef these two witnesses can be recone 
eiled only unter the theory that Era. Thornton's testimeny was ine 
correct or that the medical examiner did net transeribe correctly 
the information that wae given him in response to his inquiries. 
The jury heard the tectinony of these witnesses and apparently 
adopted the evidenee given by Mrs. Thornten as a true statement 

of what transpired et the time of making the application. This 
view of the case is not contrary to the manifest weight of the 
evidence. 
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The medical examiner was the agent of defendant society 
end if he transcribed incorrectly the snswers te the suestions 
which he propounded, as the jury hes found, defendant thereby 
waived its right to object to the verdiet upon the ground that 
the anawers of the decensed were warranties. Weisguth v. ouprene 
Exibe of Ben Mur, 272 111., 341; Johngen v. Reyal Weighbors, 253 
id. 576, Notice to the agent at the time of the application 
of facts material to the risk was notice te the society and pree 
vents it from ineisting upon a forfeiture for causes within such 
agent's knowledge, ‘The insurer cannot insist that statements in 
the application are warranties, the falsity of which ferfeita the 
policy, when these statements ore conclusions ef the agent which 
he hav inserted in the applicstion in lieu of facts disclosed to 
him on behalf of the applicant. Provident Life Society v. Cannon, 


MOL Ill. 260; Royal Neighbors v. Rowan, 177 111. 27. 
It is alee urged om behalf of appellant that the trial 


court should heve granted a new trial on the ground of newly dise 
covered evidence. We think thet the ruling of the trial court 
upon this subject was correct. It does not appear that the 
alleged newly discovered evidence wes of such e character aa would 
have juetified the granting of a new trial. Graham v. Rogmann, 
270 111. 262. We find no reversible errer in the rulings of the 
court upon quesationm of evidence or in allowing plaintiff to mend 
te replications prior to the judgment correcting a mere clerical 

ror therein. 
The judgment of the County Court is affirmed. 

AFFIPHED. 








| idley, P. Jue and. Barnes, a Concur. 
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MURICIPAL COURT 





) 
| APPEAL FRO 
} 
) 


Va. \ sf 
Guonas w. connormme, | g24 TeX 642 


BR. JUSTICK MORKILL DSLIVERSD THE GPIMION OF THE COURT. 


©” CHICAGO. 


Appeliees brought an action of forcible entry and 
deteiner in the Municipal Court of Chieage againet the appellant 
to obtein porsession of an apartment on the firet floor of the 
budding known a9 Mo. 3412 Weat Adams street, Chienge. The 
case wae heard by the court without a jury and judgment entered 
in favor of the appellees. 

éppeliant was in possession of the apartment under 
a lease for two years, which was executed by an agent ef the 
former owner of the property. The lease was in the form usally 
employed in such cases. By its terme it expired April 30, 1920, 
provided wixty days written natice was given by either perty of 
his intention to terminate on that date; otherwise the lease 
continued from year to yeur until terminated by such notice. 

Om the back of the lease there was an additional memorandum in 
the following wards: “The party of the second part has the 
option of two additional yeers ot seme rental, aleo with one 
month's goncession, for the seme period." It was stipulated 
by the parties that this endorsement was on the lense at the 
time it was executed and before delivery. On or about Yebruary 
6, 1920, the lessee gave to the les»or notios of hie intention 
te exercise the option specified in the memorandum. 

Finintiffo in the Municipal Court contended that 
they were entitled to the possession of the premises upon the 
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theory that appellant wes holding over after the expiration of 
his lease and that the memorandum on the reverse side of the 

lease was void under the atatute of frauds, The defendant claims 
that the lease did not by ite terme expire April 3, 1920, for 
the reason that it contained the option giving him the right te 
remain in possession for two sdditional years, which wae exercised 
by him, and thet he therefore was entitled to remain in possession 
until April 36, 1922. 

The great weight of suthority sustains the view that 
the memorsndum endorsed upon the leese was a part of the lease 
and binding upon the parties therets. Any memorandum either upon 
the margin or reverse side of « contract, which was made by agree- 
ment of the parties contemporsaneously with the execution of the 
instrument, sust be treated as forming a part of the contract, 
the seme as if it wee in the vedy of the instrument. Croft v. 
Beecher, 185 111. App. 622; Ven Zant v. Hopkins, 151 Ili. 248. 
This rule applies to any form ef contract. Heldman v. Gunnell, 
201 Ill. App. 172. We think the trial court was right in holding 
that the endorsement upon the iease formed a part ef the instrument 
im question and wae binding upon the parties to the lease. 

While not admitting that thé court was ‘correct in ite 
construction of the memorandum above indicated, appellees now 
contend thet the entire lease was void under the atatute of freuds 
for the reason that it wee executed by an agent without written 
suthority. For the purpose of proving that plaintiffs were 
entitled to the possession of the demised premises, they of fered 
the lease in evidence and insisted thet defendant was helding 
over after the expirntien of ite terme. Yhey are therefore in 
the position of basing their claim for relief upon the terms of 
the instrument itself and ot the some time denying the validity 
of the instrument under the ubatute of frande. Appellees rely 
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nh University v. Hughes, 183 111. App. 
236. In that cose the defendant was in poesession of certain 


demised premises and claimed the pretection of « lense which hed 

been exeaited by an agent of the lessor, who had ao written mthority 
for that purpose. The court then held that the lense was voidable 
under the exprese terma of the statute of frouds and that the 





defendant having entered inte Possession and paid rent monthly 
under a lease whieh was voidsble under the statute, became a tenant 
from month to month and was entitled to ae thirty day notice te 
determine the relationship. Such a notice was given and the plain- 
tiff thereupon beceme entitled to posseseion, the court holding 
thet the aceeptance of rent from the tenant ameunted toe nothing 
more than a partial performance of an invalid sontract. Fleaintiff 
in the case at bear did not purge this course, but preforred ta 
rely upon the terma of the lease for the purpose of showing thet 
the tenant wav holding over after the expiration of the term. We 
cannot be permitted te rely upon the lease and in the came cuge to 
repudiate its terme. If it had been the intention of plaintiffs 
to rely upon the invalidity of the lease under the otatute of 
frauds, they should have treated appellant as a tenant from month te 
month and served « thirty day metice to terminate the tenancy ov 
was done in the cave of Northwestern University v. Hughes, supra. 
Inetend of doing so they brought « suit based upon the lense. 
Plaintiffs were estopped from vetting up the atatute of frauds 

by their acts in recognition of their contrest ond by their 
election to base their claims for relief upon the contract itself. 
Surtis v. Hulburd, 46 11]. App. 429. Im the last cited case, 

the court asid, “The Statute of Freuds is net a sword but & 
shield.” Uanifestliy, it cannot be both sword ond shield in the 
euee cave. Pisintiffe adopted the unautherized lesse fer ene 
purpose and must be held to have adopted it in ite entirety. 

A ratafiention of an agreement concluded by an agent cannot 
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be limited to a part of the agreement. The acceptance of a 
pert is constructively on acceptence of the whole. Morris vy. 
Tilson, 81 111. 607; Union uutual Life Ine. Go. v. Kirohoff, 
133 Ill. 568. The endorsement upon the lease formed a part 
of the document itself and, the lessee having exercised the 
privilege given him thereby, the term of the lease was extended 
to April 50, 1022. | 

The judgment of the Hunicipal Court is reversed. 

REVERSEZD» 


Gridley, ¥. Jes and Barnes, Jee SOnCUre 
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BRRGR TG SUPERIGAR GOUcT 
UF COOK COuRTY,. 


Exe GUBLAL. 


‘Tie writ of error is oresecuted fron a fuiguent of 
the Superior court ef Cook Geunty, whieh was rendered solely upon 
the pleadings. Thie cause was before this court upon twe prior ove 
casions and before the Supreace court upon one eccasion. The decise 
ions upon these pricr ocansions, and the order in whdeh they were 
yenéered, will Be found in 216 T11, App., 115; 293 112. 140 ana 
290 Ili, Apps 167, ani they give eo sufficient histery of the cane, 

After the couce wae resented to the Guperior omart, 
ané was redeczeted in that court, plaintiff in errer fled four ade 
 «@itdonal counts. The firet and second of thase counts are copies 
ef the original counts exuept that they contain the additional alle« 
gation that plaintiff's werk was extra hazardous, thua showing thet 
plaintiff and bie e.oleyer were bound by the Yorkmen's Coupensation 
Aet. Defendants filed a dowrrer to these two additions) counts. 
The third and fourth additional eocunts are Ukewise copice of the 
eriginel counts exeept they contain the siditionsl allegations 
thet plaintiff's work =ae extra hazardous, and that hie injuries / 
were not proximately emised by the negligence of his wployer or y 
its eupleyes, |Defeniante filed the general issue and a ples ef | 
the statute of limitations te these latter counts, and plaintart | | 
decurved to this latter plea, Uponnthe bearing of the ease the |/ 
sourt shetained defendants’ desurrer to the first and seoond & 
‘tional counts, and overruled plaintiff's demurrer to defenian 
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phon of the statute of limitations te the third ami fourth additional 
eounte; and plaintiff eleeted to etand by his first and second addin 
tional counts and te stand by hie decurrer to the plea of liwitetions 
to the third and fourth additional counts, He afterwards dismissed 
his original counts and thereupen the court entered judgaent against 
plaintiff and in favor of defendants fer costs of mult. Te reverse 
this judguent thie writ of error is prosecuted, 

The question presentad as to the euffiaiency of the firet 
end second additional counts is whether an allegation that plaintiff's 
injuries were not proximately caused by the negligence of his employer 
or ite employes in necesuary to the statement of the cause of action 
attempted to be stated in these counts, 

When this cwise was before this court upen the first ee- 
eagion, both parties and this court asewaed that it appeared that 
plaintiff and bis ampleyer were bound by the Act; and we held that in 
much capes section 6 tock away the employe's commen lew or statutory 
*ight of action against a third party ompleyer, whe had elected net to 
be bound by the Aet exeept as such right of action was saved by sene 
tion 29, and that 4t was saved by section 2 upon the condition, eneng 
others, that the injery was not proximately caused by the negligence 
of the employer or ite employee; ond we held that as the original 
counts contained no such allegation they did met state a cause of 
astion. 

tt will te noted thai the only change between the firat 
and second additional counts and the original ecumts is that the 
former expressly show what was aswued on the former hearing, nawely, 
that plaintiff and his empleyer were bound by the Act; and if we were 
wight in our fomer bolding it necessarily follews that the trial 
court did not err in sustaining the demurrer to the first and second 
additétional counts. 
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Since these oricr decisions were rendered the Supreme 
Court in Gelde<ith vy. Payne, SOG Ill. ps 119, said that the proe 
visions ef sestion 6 
STs Secrets Sh eh ontere ties re 
ing injury te the employee,” 
But the Gupreme Court subsequently in the case of 
Zeylorville v. 11. Pub. Serv. Go., 301 111. 157, said; 
Geotion 6 prchibits an action by any emplo within 
the provisions of the Act or as Speenens ere My wai 
eg har eect to sg: lh py Mod alan fpagtie 
Toe navy SicSaiee {poset Mamlashe, 6 Soa 
ety, and this question wan congidared ond the decision ade 
hered te in Brighel v. Uhiease City Ballway Ge., 280 111,76." 
Defendants! main contention is that it is wheliy im 
material te inquire which particular section of the ect takes avay 
the cowseon law rights and resuedies ef an injured employe entitied 
to compensation, because it may properly be said that it is the set 
at a whole which abrogates the old system and substitutes an entire- 
hy now one in ite stead, They cite the cases ‘olding the Yorknen's 
Gompensation Act is « reasonable exercise of the police power by 
which one system of redress is subetituted for ani made to supere 
pede the eld system of redress by common law action. (2a Yo. Ss Be 
Be Ge. v. White, 243 U. %, 188; Middleton v. Te Ps & Ie Gos, 240 
U. S 152, 163; EB. AH. Zine Go. v. Lud. Bg., 264 111. 578, 363; 
Johnson v. Choate, 204 111, 214, 219; Grand Trunk J. Ry. Go. v. Ind, 
Som., i Ill, 167, 174, 177; Betiaught v. Hines, BOG 111. 167, 172; 
Ti. Bub. So, v- Sud. Com, M9 TLi., 189; Puwgeli v. G. Rugs Gee, 
221 Tl. App. 343, 345; Shanahan v. Honargh Bug. Go., 219 We Ys 10, 
114 U, B. 5). They contend that as one syeten is a mibstitute 
for the other, it was never intended thet on injured exploye should 
be permitted to enjey beth ewmlatively. (Kaeren vy. Bs Bs 2 Ss Tee 
Go., 277 111. ,415, 423; Priebel v. G. G. By, Go., 280 Y11., 76, 86; 
Sones v. Zishex, 296 111, 606, Gil, 613; Binhoo, Adm, v. GZ 
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#15 Til. App. 183, certiorari denied; 26 %, GO, L, 334. 121; notes, 
Ten By Ae 2916 A, po, 1006161, I. BR, Ay 1927 F 1044). 

Plaintiff argues that the Goldsmith case is diractiy 
contrary to the line of reasoning of our former opinions in this 
onee, sud that if seotion 6 does not take away the right of action 
nothing can be found in section 9 which does so. Defendants contend 
that ewon if the Goldeoith case is based on a different line of reason- 
ing, the court seant te hold that the only auite which can be saintain- 
ed wy injured employes entitled to comenaation againat thira persons 
are those provided for by seetion %, beeause the act eutablishes « 
complete system covering the whele ficld, and because any other con- 
struction of the Goldamith opinion would cause it to be in confllet 
with the attiled view that the act is apt imtended to give double ree 
dvess, tut Was only a substitute of one moans of redress fer anther. 

An examination of all the cases construing section 20) 
gonvinees us that the only possible question is as to the identifica. 
tion of thet which takes away the eoumon law rights of an injured on» 
ployee entitles te compensation, That such comson law rights are 
taken avay by the act except as they are saved or re-conferred by 
mection ©, ve regard as settied, “e therefore hold that the trial 
eourt did not org im oustalning the deemrrer te the firet and second 
additional counts, which concededly 414 not allege one of the condi- 
tions essential to a right of action under section ©. 

in our second opinion in this came, 220 [1]. App. 107, wo held 
that if plaintiff filed an amenied declaration stating « cause of age 
tien under the Workuen's Compensation Act, dafendants sould properly 
plesd the statute of lindtations, which would be a bar unless the 
ease came within some exception to the statute. Ye are still of this 
opinion, snd therefore held that the trial court 4id not err in over 
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wuling plaintiff's demxver to defendants’ plea of limitations 
to the third and fourth sdditional counts. 
the fudqnent is affireed, 
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APPSAL WROM CIRCURT OORT 
OF GOGK COUNTY, 


 2241.4.¢49 


WE, PRESIDING JUSTIOR DEVER 
pase wits THE OPINTON OF TIT coURT. 


The plaintire, a boy ten yeara of uge, om April 6, 
1912, was injured by being struck by defendant's automobile while 
plaintiff was attespting te cross Ashiand avenue, « north and south 
street, et a point about ten feet south of Grand avenwe, sn east and 
west stxeet in the city ef Chioage. A judgment was entered in favor 
of plaintiff upon the verdict of a jury for $5,500, which defendant 
eecks to reverse by his appeul te thie court. 

Bvidence introduced on the trial tends to preve that 
plaintif?, a newsboy, and cthey boys, just before the accident oe~ 
gurred were at the southeast corner of the streets named waiting 
for the arrival of a newsouper wagon. hile so waiting the boys 
engaged in play about the corncy of the sirectsa. Plaintiff being 
chased by one of the boys ran in « southwesterhy direction across 
Ashland avenue, starting frost a point ebeut 10 feet from the south 
east corner of the streets. iwo sireet caxy tracks are laid dow in 
Ashland avenue and ilkewise twe tracks extend sleng Grand avenue. 
The aceldent eceurred about three etclock in the afternoon. As the 
plaintiff ran into the street ami at a point near the center of the 
east or north bound track on Ashland avenue, he collided with de~ 
fendant's automobile, which wae being driven by defendant's chauffeur. 

au Por the defendant it ts urged that his ear had come to 
standstill just before the accident. 
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Milea Garr, a witness for plaintiff’, testified that 
ahe was standing on the east side of Ashland avenue and south of 
Grand avenue; thatehe sew the plaintiff start te run acrosa the 
street; that plaintiff was running as hard as he could; that she 
taw the autemebile running north when it was from 60 to 100 feet 
away; that it wae going very fast; that the autowobile was about 
ten feet away from the crosswalk when it struck plaintiff and 
that it stopped immediately thereafter and then backed up. 

Janes Corcoran, the boy who was chasing plaintiff 
just before the accident, testified that he saw the automobile 
strike plaintiff about 10 er 15 feet south of the crosawalk on 
the eouth side of Grand avenue; that plaintiff was struck in the 
northbound street car track on Ashland averue and wae thrown a 
foot or two, This witness, whe was shout eighteen years of age 
at the time of the trial, which took olace about eight years 
after the accident, stated that the automobile was traveling Just 
before the accident at the rate of about 25 miles an hour. 

Mary Brown, @ witness for plaintiff, testified that 
“the machine was 50 to 75 feet away at the time the beyn started 
aorose the street," and “the machine was coming fast. * 

Defendant's driver testified that he sav the plain- 
tiff running om the east sidewalk of Ashland averwe; that piaine 
tiff had run a distance of about 65 feet on the cast walk and 
that he then ran in a southwesterly direction aeress Ashland 
avenue, when he ran inte the automobile; that fust before the 
aeeident the automobile had been going 12 miles an hour and that 
plaintiff was running at the rate of 24 miles en hour; that at 
the time plaintiff left thessidewalk he, the witnens, was 60 feet 
south of him; that he vealized that if the boys "414 not stop 
rumning* or the/aia not stop there was Liable to be a collision, 
and he said that he could have stopped hia car within a distance 
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of 6 to 6 feet. In this connection the driver was asked the 
following question: “New, you didn't step when you saw the 
beys leave the sidewalk and run in ao diagonal direction toward 
the car, did you?” Ke anewered, "Yo, I didn't.” He was further 
asked, “Now far then did you preseed before you did stop?" Ke 
anewered, “I went on and blew ay horn, * the witness further 
stated that he ron hie oar a distance of about 40 feet while the 
bey was yunning in a diagonal direction toward hin, and when 
asked why he did not stop his car when he saw the boy leave the 
sidewalk and start in his direction, he anawered, "I didn't see 
why I should stop it." 

It may be conceded that the testimony ef the boy, 
James Corcoran, with reference te the speed of the machine, in 
view of hie age at the time of the aecident, was of little value. 
The testisony of other witnesses whe appear te be disinterested, 
that “the car was going very fast* and that “the wachine was 
coming fast," together with the testimony of the driver »imeelf 
‘and other testimony to the effect that the machine was 46 te 78 
feet south of the plaintiff at the time he left the sidewalk, is 
evidence which we think the court properly submitted te the jury 
in support of plaintiff's contention that the driver of the car 
was guilty of negligence. Taking the testisony of the driver ef 
the car as true, it appears that he ran hia car 40 feet after 
he saw the running boys leave the sidewalk gnd at the tine he 
could have stopped his car within o disvtanwe of about 6 te 8 feet. 
: It is a fair inference from the testimony of this witness that he 
was mistaken as to the rate of speed at which his car was moving 
Just before the accident, or that he was guilty of negligence in 
failing te stop the automobile within 6 to @ feet from the time 
he saw the boys leave the eidewalk, His testinony in part at 
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least corroborates that of plaintiff's witnesees that the car 
was going at a high rate of speed just before the accident. 
Plaintiff was picked up efter the accident happened while lying 
about 2 te 4 feet in frent of the automobile, and he had not 
leoked before Leaving the east sidewalk to see whether sears 
were appreaching or moving in his immediate vicinity on Ashland 
avenue, 

There waz evidence admitted on the trial euffici ent 
to authorize the jury to find that defendant was guilty eof negli- 
genee as alleged in the declaration. A count of the declaration 
charges that plaintiff's injuries were caused by the wanton and 
wilful negligence of defendant's driver, The evidence shews that 
plaintiff, a bey 10 years of age, was playing with other boys at a 
street intersection, where double sirest car tracks were laid in 
both streets. The accident, agcerding to a preponderance of the 
evidence, happed within a few feet of the south crosewalk on 
Grand avenme. Under euch cirewestances the driver of the autono- 
bile was charged with knowledge of the fact that children of 
Plaintiff's years will naturally engage in just euch conduct ag 
wae indulged in by plaintiff when he attempted to cross Ashiand 
avenue. Defendant's driver adwitted that he saw the bey attenpt- 
ing to cross the street when he was 66 feet away from hin, but 
notwithstanding this fast he says he made no attempt to step the 
@ar until it wae too inte te prevent the accident which followed, 
Under such circumstances we sre wnable to say that defendant's 
driver was not guilty of wanton negligence, 

In the ease of Cruge v. Halden Express Go., 21 I11. 
472, the driver of an automobile struck a boy whe was heedlesaly 
Playing ball in « public street about in the middle ef the block, 
There was a conflict in the evidence in that case, as here, -ith 
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reference to the speed of the auiieswebile. In referring to the 
question of alleged contributory negligenco on the part of the 
boy the Supreme Court said: 


Ye shall not consider the question, Peeanse in our sudgaent, 
whether the ordinance prohibited the game or not and whether 
the defendant in error wos gullty of contributery nogligence 

or not, the evidence required the submission to the jury of 
the nen yo negligense of the defendant, One count ef 
decluration charged that the defendant failed to step bts 
automobile when danger was im~inent and carelessly, recklessly 
and wantonly ran it upon and against the plaintiff. If the 
facts shown by the evidence established the truth ef this 
averment, the contributery negligence of the plaintiff would 
pl relieve the Bernt peg la idability fer ite wanton nage 
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duty it was i exercise tare with the consequonces of a wile 
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it ie sald that the court erred in its instructions 
te the jury. Ye have exanined the instructions, and while instrue- 
tiem No, 2 eould have been improved on, we do not think that it is 
So erroneous, or that in rulings on other instructions, such error 
wae committed as warrants a reversal of the judgeent. 

The judgment is not in our apinion exesssive. As a 
Yesult of the accident plaintiff sustained a fracture of the leg 
whieh was feliowed by two or more operations thercen. Ne seens 
to have been confined to his bed for several months after the 
a¢cident and had running sores on his leg, from which fragaents 
of bone were discharged for several years following the injury. 
if the testimony touching the extent of plaintiff's injury is 
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true, then the verdict cannot be said to be excessive, 
the judgnent ef the Cireuit court is affirsed, 
APPT RMD. 


Hatchett, J., Gonours. 
MeSurely, Tae Dierente, 
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L S2OM OTAQUTY COURT 
ov Goox cousry, 


9241.A.643 


MR, PRESIDING JUSTICE DEVER 
DELIVERED THE OPINION OF THE GcuURT, 


thse plainaift browgnt guilt in assuapett ia the Circuit 
eourt of Geek Geuaty, preceded by the levy of a distress warrant, 
fox $340 rent due for farm orexiese, ceterred to im tae pried of 
@ouneel as hs *eiliew farsa." 

She defendant filed a plea of aen-asuampait aad notice 
67 @ claim ef setecii fer dasazes, seing in the main for am alleged 
@unting ef defentant fron tae premises in question during a period 
of about seven montis. The jury whieh iried the cane returned 2 
verdict in favor of plaintiff? for $346 and alse in favor of defend« 
ant Zor $73. The trial Judge deducted the amount of the verdict 
in fayor of defendant from tuai for plaintiff and gaye Jjudgaent 
in daver of pisintlii for the waa of $265. The defendant brings 
the gase by appeal to thia court. 

She evidence shove that on March 1, 1912, plaintifs? 
leagad the premises in question to defendant fer a ter= of three 
Years eading Sarah 1, 15, at ai anmasi rentai of 5686, payable 
in instaliuenia of 9540 cach, the first of which was to be paid an 
Novenber 1, Isle, and the either installeents on the first days of 
Pebruary and Gcieber ef each year during the term, ‘fhe Laase cone 
tained a provision which permitted the plaintiff te terminate the 
tenuney on the first day ef March, W913, 1914 or 1915, in the 
@vent that vie should sell the presises, ‘This paragraph of the 
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lease contained a further prevision that *After the lst of Septame 
ber this lcsge is to stand geod tor the follewing year," The 
defendant occupied the farm until the expiration of the three year 
term, He paid no rent, hewever, for at least « part of the third 
or last year thereof. 

There ie sufficient evidence in the record to warrant 
@ belief that defeniant in order to encape Lisbility for rent 
under the lessee for tie last year of the term had requested plain 
tiff to serve upon hiu a sotice of the termination of his tenancy 
ae of the end of the second year, and that following thie request 
and the service of the notice plaintiff preeured one Macberg as a 
naw tenant for ihe promises, the latter's tenaney te begin when 
defendam‘s ended. Lasborg in the early part of Septesber, 1914, 
antigipating hia tenancy, plewed ehout fifteen eeree of this farm 
land end did other work thureon, Thereafter defendant objected te 
his presence on the farm and oriered him off the premtess, Kucberg 
abandoned the farm and he appwars to heave brought, unsuceesefully, 
& ferveible entry ond detainer ection aguinst defendant. Defendant 
Yemuined in full possession of the premises until the expiration 
of the three year tera provided in the lease. As a result of dee 
fendant's determination to rewsin on the farm until the end of the 
toym, the plaintlff wae required to and did pay Kawberg $550 in 
setilenent of claine made by him against her, und hie lease of 
the premises wae cancelled, 

in the game of Aigemuier v. feniif, 164 111. 28, 
it wae held that an agreasent on the part of the tenant te abandon 
ana on the part of the landlord to reswre posseacion ef deaised 
premises amounts to 2 surrender by operation of law. there ts 
nothing in the polmt that the lease to Kauberg was not effeetively 
Gancelled and abrogated, We do not think the evidence shows that 
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the defendant wae in any appreciable way dsmaged by Lenberg's 
Plowing ef the fifteen acres of lend and by his spreading mamuere 
thereon, The jury were justified in useumiag that this werk was 
an advantage and benefit to defendant. 

Pisintiff alone seens to heve sustained dasage by 
Teaszon of the making ef the Kauberg leave, which the Jury hod some 
reason to believe was brought about by the conduct of defendant. 
Kanbern’s presence on and use of part of the fare land was not 
prevented by the defeniant. On tha contrary he permiticd the 
workuan exployed by Kamberg on the farm: tc tosrd with bim ant he 
stabled heress emplayed in tho work in his barn, for which board 
end service the defendant was paid by Seuberg. Ketwithetanding 
that the evidence shows that Kamberg abandoned the farm some time 
in September, 1913, the defendant paid instellmenxts ef rent due 
om Geteober 1, 1915, and February 1, 2914, and he continued in 
possession of the farm until the expization of the lease Mayes 1, 
3915. The evidence ia net cufficient ie show «2 total or even 
& partial eviction of defendant from the preuises. 

Im the ease of Leiferman v. Guten, 167 Ill. °3, the 
Supreme Court said: 

"The possession of the preuises was retained by the tenant 
after the alieged acts of eviction. Fesaseseion retaincd after 
Siasuonsess "an seaefvucve svistien enti sttnoat © ha 
vender of possession.“ 

The evidense dees net shew thai the plaintirf had 
conveyed the prosisss go as to divest herself of the richt te 
ellect the rent due under the lease. fhe verdict in the case is 
fonewhat informel, but we think the intext of the fury clearly ape 
Dears therefrom. ‘The jury found that plaintiff was indebted te 
4eferéant in the eum of $75 and that defendant was indebted to 
Pletntiff in the sum of $346, The judeaent for $265 oxcresses 
what appears to heave been the finding of the jury es to the net 
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amount due plaintiff. 
194 Tl1., 98. 

Other queutions are presented by the brief of counsel 
for defendant ,oe to which it is cur opinion no reversthle error 
was comdtied by the trial oourt. 

the Judgment of the Ciroult eourt in therefore af 





Tiormed. 
APYIRVED, 


Matarealy and Matchett, 77,, concur. 
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f appeal, YROM MUNICIPAL couRr 
OF CHICAgG, 


2241.A.643 


WR, PRESIDING JUSTICN DeVER | 
DRLIVEARD THE OPINION OF THR ccURT. 


Defendant appeale from a judgment entered against 
it in the sum of $9955 in favor of the plaintiff in the Municipal 
court of Chicago, 

Yevruary 24, 1915, defendant wrote plaintiff, then 
engaged in business in Londen, England, in answer to a letter 
of plaintiff's dated February 11, 1915, that defendant would 
e¢11 

40 for 160 Boglish tons Upelter 7. 0. B. Baltimore, 
ay ew York or Baltimore, for 100 English tons for 
» YOu can eable us and éepoeit the money with a 
bank in si feldyeyy to be paid promptly on presentation of eer~ 
titibates of weights and waturses receipt. The Bask of Mone 
treal or the of Nova Seotia will be satisfactory; othere 
Wise there is no use for further correspondence, * 

Yarch 10, 1915, plaintiff in reply te this letter 
gabled defendant as fellows: 

Pica Dy hundred tons Virgin Spelter Yerty Pounds English 
fob Philadelphia April shi os goog Bankers exedit Chicage 
ve Ma confirmation nine percentage purity. 

Following the receipt of this message defendant on 
Kareh 15, 1915, sent the following eablegram to plaintiff: 

"Tour proposition tenth hundred English tons accented 
iter not leas ninety-ei ght percent sine not over one- 
ftk per cent iron April shipment." 
April m4, 1615, plaintiff cabled defendant as follews: 


 ‘hdp four twenty five ton Lote Spelter against eontract by 
a7 Steamer, Mew York Hull freight arranged cabling 
7) 
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Om the same day defendant in anower to the erder con« 
tained im plaintiff's last telegram cabled plaintiff ae follows: 


“Have ne order from for Spelter you aid not accept our 
epesueatinn Wx Mareh tatteenth until today, * 


The evidence shows that the plaintiff hed arranged 
with Brown Bros. & Go., bankers of New York, for eredit sufficient 
to provide for the payment of the ahipment of 100 tons of sselter 
ae ordered by plaintiff on April 4, 1915. Defendant wae notified 
ef this facet, and it notified Brown Bros, 4 Go, that inasmch as a 
proposition of defendant to e11 the apelter te plaintiff had sot 
been accepted by the latter, “you can return this money so far as 
we are concerned.* April 26, 1915, plaintiff wrote defendant cone 
firming ite telegram of April 94th and stating im the letter that 
“You will understand this is the 100 tons bought last wenth, and 
we shall be glad if you will arrange imeediate delivery." April 
26, 1915, plaintiff in reply to defendant's eablegram of April 24, 
eat, bed eab agro stated: | 

wig gf argue cable — definitely accepted in your 


April 27, 1915, defendant wrote plaintiff in substance 
that defendant was net bound by ony contract to deliver the spele 
ter oe insieted upon by plaintiff, Im thie letter, as in other 
correspondence and cablegrama between the parties, 144 le very 
definitely shown that defendent's refusal to deliver the epolter 
was based upon the eround that 11 had not entered ints any cous 
trast with plaintiff for the delivery tharcef, 

It is contended that no eontrect exieted betwoen the 
parties and that even if it can be sold that « contract had in 
fact been exeeuted between then, the plaintiff had not performed 
material things required of him thereunder; that defendant had 
failed te esteablinh « Ghieage eredit, which latter resnen ia net 
the one relied upon by defendant at the time of its alleged breach 
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of the contract, At that time and subsequently defendant in- 
sisted that it was net bound by the contract to deliver the 
spolter beeauuise, sa it contended, pleintiff had not accepted 
defendant's proposition of Wareh 15, 1915, The cablegram of 
Mareh 16th was an unconditional acceptance of a proposition 

made by plaintiff on March 10th, Pleintiff's eablegras of March 
10th contains an uneonditionral offer te accept 40° tons of Vir- 
gin spelter at 40 Pounds per "nglish ton f. 9. b. “hiledelphia, 
for April shipment. This offer when accepted by defendant, aa 
4% was, conferred upon plaintiff the right, hoving first ese 
tebliched 9 banker's credit at Ghicags, to demand a shipment 

at Philadelphia at eny time during the month of April, 1915, of 
108 tons of spslter at the price agreed upom. It is true that 
plaintiff's cablegram requested defendant te “eable confirmation, 
alee percentage purity.* As we interpret this message the cable-~ 
ing ef the confirmation and of the perventage ef purity of the 
Spelter compicted the terms of the contract. That this construce 
tion of the contract fairly expresses the sctual intention ef 
the parties is shown by the language of defendant's cablegram of 
acceptance, which expreasly aceepts the proposition tendered by 
plaintiff, and it further indicated that the spelter was to com 
tain 9o% zine and not mere than one-fifth of one per cent of 
iren. 

The contract an executed by the parties called fer 
the delivery ef “Virgin Spelter,* lvidence was intreduced on 
the triai which tended to prove that Virgin spelter is made from 
ore and is distinguished by its name fram spelter produced from 
re-run spelter or zine or from serep material; that Virgin epel- 
ter has a wellknown character in the zine market; that it is 
alvays produced from ore; that when se produced it contains an 
uncertain quantity of impurities; that it usually contains 99% 
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sine and not more than 6/100 of 1f iron, Witnesses testified, 
however, that the impuritics in Virgin spelter had no fined re- 
lation to the whole quantity of the material, Defendant contends 
that a new element was inserted in the contract, namely, the 
statement in defendant's eablegrem that the spelter was te be 
92% sinc and was to contain not more than 1/6th of 1% of iron. 
This ctatesent was ineluded in the cablegram beeance the plains 
tiff had acked for it. It does net appear from the Language used 
by either party that the finel asceptance of the contract was to 
depend upon this clement, Plaintiff had unconditionally aceepted 
defendant's offer and thia seceptance was not modified or suse 
pended by ite request for information cencerning the pereantage 
of impurities in the material. Ye think it may be held that 
plaintiff intentionally permitted defendant to state in ite ac- 
eeptanse of plaintiff's proposition the “*pereentage of purity" 

in the aaterial which defendant was required to deliver te plain- 
tiff under the terms of the contract, This construction of the 
eontract finds support in the euthorities cited. In Pomerey on 
Contracts, 2nd ed., sde, 64, it ie said: 


"Every provision in the acceptance, however, which is not 
ombra in the offer, does not necessarily gonstitute a« 

i iteelf may expres: grovide for ouch - 
a edd t dankare to come from the ot party, ox even 
from a th S going ana to form e portion ef & completed 
contract. » Tor exanple, the offer should Leave seme term 
te be Toleuaties im ouch & manner, an seceptance which made 

— hm jagpnny would ereate a contract, since the preposer 
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The evidence shows that plaintiff when he made the 
proposition to purchase the material conferred won defendant 
the privilege of fixing the quantities of pure or impure aq 
terial to be sontained in the spelter, subject, however, to the 
agreement that the material wae te be Virgin spelter, as that 
material is known in the market, 
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kt is urged with persistence that the evidence shows 
that the plaintiff had mot established Ghicags credit sas required 
by the contract. Had defendant sduitted exeeution ef the contract 
there might be some foree in thie contention, and alae hed defendant 
baped ite refusal to deliver the spelter on this ground it might 
have been quite possible fer plaintiff to establish Chicage credit 
as required by the contract. 

The evidence shows that the price of the material 
which constituted the subjesi maiter of the contract had materially 
increased between the date of the contract amd April 34, 1915, De. 
fendant expresely notified plainmiiff that because he hed failed 
te formally accept defendant's accepiance of plaintiff's preposle 
tion ne contract had been executed between the parties, 

It de ineisted thet the Judgment should be reversed 
because plaintiff did mut prove that he was ready, able and will- 
ing te receive and pay for the property at the tine it was ordered. 
Where it appeara thet a vendor absolutely deodes that he haa become 
@ party to a contract with a vendee, or thet ho is bound by any 
promise to the latter, thie fact will amount te a repudiation. of 
the contract. Defendant's position is that no contract had been 


entered into between it and plaintiff, Yaying taken this esition, 
it in effect repudiates the contract sought to be enforced by 


plaintiff, It ts our view thet defendant's csblegran of arch 
15, 1915, was an acceptanee of the prepesition contained in pleine 
tiff's cablegram of March 10, 1915, 

The evidence shows that defendunt had repudiated the 
contract and as « consequence of this plaintiff hed « right te 
adopt ome of three ccurses, “He could treat the contract as 
rescinded and recever upon quantwe merit, or he could keep the 
Contract alive for the benefit of both parties, or he sould treat 

¢he vepu \ ‘| as putting an «nd te the contract for all purveses 
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of performance, and gue for the profite he would have realised 1f he 
had mot been prevented from performing, continaing the contract in 
foree for the latter purpose only.” 4&, BBs Sy BYe SO. Ve Bighe 
ards, 152 111. 59. Plaintiff has seen fit to choose the latter 

oO Urges. 





When he ordered the material which constituted the 
subject matter of the contract, plaintiff met with a repudiation 
of the entire contract by defenmiant. It is difficult te understand 
why, in these circumstances, plaintiff was required, as insisted 
upon by defendant, to keep the contract alive for the benefit ef 
beth parties. Kadish v. Young, 108 (11. 176. If the defendant 
had insisted that the establishing of credit in the liew York market 
was not a sufficient compliance with the contract - if that had 
been the objection made te the order fer the material + plaintiff 
might baye been compelled te establish a eredit in Ghicage. Tris 
feet, however, was not relied upon by defendant and before the 
termination of the period fixed for the sonsummation of the oon- 
tract, that is, before the end ef April, 1915, defendant had indi- 
cated to plaintiff its repudiation of the contrast. 

in the gase of Lohr Bottling Company 
tll, 84, the Gupreme court said: 

"Appellee contends and the contention 19 supoarted by 


boy evidenee and the finding of the Appellate Court, that even 
grastes apoet eonetruction of this clause of the contract be 
iis 





» appellant hed weived ite Achte to raise that question 
unconditional denial of liability on ether grounds. There 
tan be no doubt of the rule that a party having a right te insist 
hom & condition precedent to the paywent of money or other pare 
ee on hic will waive the condition precedent by a 
tetal denial of abinity, or by placing his refusal to perform om 
grounds, rule hes often been applied to contracts of 
insaraees bat it ie a eelasbany aed well, establiahed rale of the 
» the applicstion of which to a1) contracts will effect 
Justis snl oe and saa ort subsequently diseovered @xeuses for the viola- 
jon of contrect engagsmente, 
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The time for a performance of his, defendant's, 
promise had arrived when plaintiff on April 24, 1915, made a 
demand for delivery of the material contracted for, on which 
adste defendant made a denial of the existence of the contract. 
Me did net merely indicate an intention met te be bound by the 
contract, + he sald that he had not become a party thereto. 
: 3 92 Til. 





App. S77, @ case cuentially similar to the present case, the 

eourt eeid: 
‘ere wan o breach of contract, if there wae a contract, vhen 
Bogle refused to deliver the portion ordered in Getober, 1995. 
It was a complete repudiation of the entire contract. it amount 
re a putsing ef an _ to the eerenee so far as the appellant was 
pone Re Leccettes ie vateae 0 Gumee eek ue oxtrest 
wat tees Was Sa sebuah breedh of it by the refusal to deliver the 
part ordered sand a repudiation of the entire contract by a ¢ 
of ite existence,” 

The authorities tn the main sustain plaintiff's conten 
tion that the repudiation of a contrast by o party therete operates 
#8 & breath of the sontract if the time for the performance of the 
sontragt bes arrived. Bevis v. Bronsen 
Malkex, 37 Vt. #44. 

Counsel for defendant have favered wa with a brief cone 
aisting of 246 pages, in whieh ether questions are diseussed than 
those referred to. It will be impossible within reasenable Linits 
to review these matters in this opinion. Ye have comsidered ali 
‘that hac been said in support of defendant's position on these ques- 
tions and have come to the opinion that no reversible error was come 
mitted in commection therewith, 

The judgnent of the Municipal court is affirmed. 

AVFIREED, 





Nesurely and Matchett, JJ,., seneur. 
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APPEAL FROM BUWICIPAL COURT 
OF CHICAGG, 


2241.A.643 


BA, PASSIDING JUSTICE DEVER 





The plaintiff on September 2%, 1919, purchased a squirrel 
ekin scout for Z155 frem defendant. fhe thereafter brought suit in 
the Municipal eourt of Chicago, in whiek suit ashe charged that de- 
fendant did not deliver to her the coat which se had purchased, but 
delivered an inferior, eciled, worn and torn seat worth wach less 
than the value of the coat purchased. ‘he court found the iswues 
fer the Plaintiz® and a judgment was entered in her favor, Defondant 
brings the oas¢ by appeal te this court. 

it is asserted that the judguent was against the mantle 
fest weight of the evidence ani that even if it be aemwaed that 
piaintiff and her witness testified truthfully she vould still have 
m® legal ground for recovery. Neither contention of defendant is 
tenable, oe seen testified that the osat she purchased was 
mot delivered/ her; that the garment, which was delivered to her 
om Saturday, was soiled ani torn; that the felleving Monday che 
returned it to defendant and asked for a refund of the money paid 
by her, Mrs. Andersen, who accompanied plaintiff at the time she 
purchased the garment, testified that she and plaintiff exanined 
with eare the garment purchased; that the coat delivered was not the 
geet which defendant sold to plaintiff; that the lining was oveated 
ond showed that the ceat had been worn; that it was soiled and torn. 
Testimony offered on behalf of defendant tends to contradict what 
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plaintiff and her witness said on the witness stand, 

The question of fact sould best be decided by the 
trial Judes, whe hed an opportunity to hear and see the witeerann. 
The evidence im of auch character that we are not authorized to 
disture hie findings thereon, 

The judguent ef the Municipal court ia affirmed, 

AVPINAED, 


Mefurely and atechett, J7., concur. 
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OF CHICAGO. 


2241.A.643 


P RiGee oy Pid ee Stzros DAVER 
VERO THE QPINION OF THE GoURT, 





Fiaintif?’ brought a fourth class action in the Mu. 
nicipal sourt ef Chicago te recover 45506 which he alleged in his 
statement of claim wae due for services rendered by him to de~ 
fondant im negotiating a sale of a printing prees. 

In an affidavit of merita defendant denied that plain- 
tiff had rendered any services te him in negotiating the sale, and 
that he wae indebted to plaintiff in any sum whatsoever. 

The case was tried before a jury, whieh returned a 
verdict in favor of plaintiff for 9600, Judwnent was entered for 
this anount in plaintiff's favor and defendant brings the ease b y 
appeal to this court for review, 

Svidence introduced on the trial tende te prove that 
defendant in the guamer of 1929 listed a printing preea for gale 
with plaintiff’, whe at the time wae angaged in the business of 
selling new ami second-hand printing machinery; that plaintiff ad- 
vertised the property for sale and a Mr. Debus, representing a 
Uuseatine, Iowa, newspaper,called at plaintiff's office and was 
thereafter taken to defendant's place ef business to inspect the 
press; that Mr* Debus’ principal offered plaintiff $2750 for the 
prens, Plaintiff's evidence tends to show that he notified dee 
fendant by telephone that Mr. Debus was in town and ae 
attonpt te buy the prese direwtly from defendant, and that de“ » 
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aveured plaintiff that he, plaintiff, would get hie ecumission on 
the sale; that a few days following thie telephene converention 
the press wae sold by defendant to Ure Debus’ enpleyer. 

A principal contention ie that the statement of claim 
was ineufficient. Defendant filed his affidevit of merits thereto 
without making any ebjeotion te ee Siete, the section being 
one of fourth clase, the statenent/ in the cbsence of any objection 
thereto in the trial court, will be held to be sufficient. Sher 
v. Robinson, 298211. 101; Byberg v. City of Chicago, 271 E11. 404. 

The evidence intreduced by plaintiff tends te shew 
that the press wae suld by defendant to a purchaser procured by 
plaintiff, whe had prier te the sale offered to pey plaintiff 
G2760 for it. The jury were evidently impressed by pleintifr's 
evidences, ond we are unable to assay that it erred in finding the 
ieeues in his favor. 

The judgment ef the Municipal court is affirmed, 


Weturely and Vatehett, J7,, eoneur, 
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jf AVPSAL VROM MUEICIPAL CouRT 
oF GHICago, 


2241.4.643 


WR. PRESLOING JUSTICE SEVER 
DELIVERED THE OFINIGN OF THE COURT, 


Tiie ie an attion ef replevin brought by oleintiff in 
the Municipal court of Chicago to recover possession of sertain 
office furniture to which it is said plaintiff seqired title under 
& bill of sale dated Yebruary 16, 1620, The bill of sale is signed 
by A. %. Gonnanstein as grauter and is witnessed by 2. Kreives, 

R, J, Buhler ant G. Feinstein. 

fhe defendant claims the right te possesnion of the 
property under a chatiel mortgage executed October 11, 919, by 
The Liberty Protective Company as grantor, by 8. J. Buhler, Presi- 

dent, and Herbert 5, Rand, Gecretery. The sbhetrast of recerd does 
uot set out the chattel mortsage or other instrusents in writing ine 
troduced in evidence. 

Buhler, president of the Liberty Protective Company, 
testified that the state had enjoined the company from doing busie 
ue@ea; that a reeciver had beem appointed for it and thet it was 
thereafter, on October 11, 1919, released from the receivership; 
that he, Buhler, consulted with the State Insurance Cocmissioners, 
whe adyieed him te form a new company, He further testified, *they” 
(insurance eownissieners) "gave me the name of Chicago Mutual Casualty 
Company for the new company;" that he obtained a charter for the new 
Company, which began doing business on February 16, 1920, at 431 

South Dearborn street. | 
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The evidence shows that the furciture at the ¢ime of 
the exeoution of the mortgage was located at 431 South Dearborn 
street at the place of business of the grantor, The LAberty Protece 
tive Company; that December 6, 1919, that company conveyed tite, fur 
niture to By. A. M. Sonnensteln, who later bogame vieweprebident of 
plaintiff company, by bill of sale; that February 14, 1920, the day 
that plaintiff company began doing business, the furniture was cons 
yeyed by Sonnensigin to the new company, whieh was organized, ae way 
be inferred from Bubler's testimony, to transact the buciness former] y 
carried on by the Iiberty Protective Company. 

Buhier, the president ef The Liberty Protective Company, 
exeguted the bill of sale to Sonnenstein and was a witness te the bill 
ef wale from Tommenctein to the plaintiff, Buhler also beasme president 
of plaintiff company. The furniture remained througheut the whole 
time from the date of the exeevtion of the shattel mertgage te the 
Gate of ite foreclerure, April 22, 1920, at 451 South Dearborn 
atrect, the office of The Liberty Protective Company, and later that 
of the plaintiff, which claims to be a bona fide purchaser of the 
progerty. 

There ia some vagueness in the evidence as to what cone 
atituted the soncideretion for the execution of the chattel mortgage. 
It was given to eeerre the nayment of a promiseory note for go0c. 
the defendant, Melheurne Verrieon, holder of the mortgage, testified 
that he Lent thie sum to The Liberty Protective Company; that as 
further sequrity in addition to the chattel mortgage he took stock 
in the company, “so I could have my people direetors of the company." 

At the time the mortgage was executed and delivered 
The Liberty Protactive Sempany wae in the hands of reovivers and 
it was released therefrom immediately thereafter. 

Brom the whole evidence in the ease it is apparent 
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that The liberty Protective Company was unable to proceed te do 
business after the execution of the note and mortgage beesuse the 
defendant had refused to furnish further money to it. ‘there ia some 
@iepute in the evidence as to whether the mortgage and note wore 
exequted in blank, There is ample evidence, however, to support a 
finding that these instruments were not executed in blank, as con« 
tended by the plaintiff. The chattel mortyage was not recorded. 
Bo one disputes the fact, however, that the property conveyed there-~ 
by remained at ail times at the office at 451 Gouth Dearborn street. 
On the whole evidence the triai Judge was justified im finding that 
the conveyance of the property by The Liberty Protective Company to 
ds M, Sonnenstain and by him to the plaintiff was merely eolorable. 
Tt ie quite clear from the record that the plaintiff’ comany wea 
organised to take over and trananet the business which wae formerly 
carrie’ on by the grantor named in the mortgage. 

The court had sufficient evidence before it to warrant 
a finding that the plaintiff was not « bong fide holder as against 
defendant of the property in question, Within a short time after 
Morrison advanced money to The Liberty Protective Company it went 
out of business, Suhler, its president, organized a new company, 
which transacted the same business in the same place, using therein 
the furniture which was conveyed under the chattel mortgage. 

the law will not perait tonduct of the sort shown by 
this record to prevail againet one whe hae apparently acted in good 

It was held in the case of KeDowel) v. Stewart, 83 111. 
$38, that an umacknowledged chattel mortgage would have no effect 
upon the rights of third parties ating im good faith, ‘The plaintirf 
through ite president had full knowledge of defendant's rights under 
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the mortgage. Buller v. Paigg, 26 111. 358; Weill v. Zachery, 92 
111, App. M6. 
The judgment of the Muntoipal court is affirmed. 
APP TAMED, 


Keturely and Matchett, JJ,, concur. 
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,JROM SUPARIOR COURT 
#oF COOK counry, 


/ 5 94T.\. 644 


MA. PRESIDING JUSTICE DEVER 
DALIVERSS THE OPTNLON GF THE COURT, 


Plaintiff brought euit in the Superior eourt of Cook 
Ghicage & Northwestern Railway Company for the United Gtates 
Gevernment. 

While the case wae on trial in the lawer court the 
plaintiff executed a covenant not to further prosecute hia suit 
against the Chicage & Nerthwestern Hailway Company in consideration 
ef the payment te him of $7,500, ‘The trial proceeded against Kirk 
& Company, the jury which tried the case returned a verdict in 
faver of plaintiff for $¢,500, and the defendant, Kirk & Company, 
appeals to this court, 

Defentant for reversal relics upen five propositions 
presented in ite brief. Your of these propositions are that the 
evidence shows that plaintiff was guilty of sentributery negligence; 
that plaintiff had ne right of action unter section 2% of the I1li- 
nois Coupensstion act; that the court erred in admitting certain 
evidence; and that the declaration states no cause of action. Ve 
have ¢erefully exavined the questions raised under these propositions 
and it ia our conclusion that mo reversible error was committed by 
the trial court in so far as these questions are concerned, 

A further peint ie made, however, that plaintiff failed 
to establish by a preponderance of the evidence that kare & Gompany 
was guilty of negligence as alleged in the declaration, So far as 





thsi! wth suseoncie rostbuitt 0d sour srscaron ie 5 
weiiateblanod ot yixqued Yul bai mindeswisrel & ogan 
SX Penta AAhowrinee Late ot 0B TE Re abd Ob 
ah Serbrar © beeristor saan ait bokes dod yxgt 
swiquod $ ALLE ,Ieadaw'ted edd bee ,vOB ee ye 


defendant Kirk & Gompany is concerned, the declaration charges 
in substanee that the plaintiff, a ewitehman in the exploy of 
the Chicage 4 Northwestern Railway Company, was injured through 
the negligence and car@lessness of this defendant in that it 
eaused a certain freight car, called in the evidence the "Gorn 
Products car,” to be moved toward and against a certain other 
freight car standing upon « switch track near o plant operated 
by defendant, ae remult of which negligence plaintiff's left hand 
Was 90 seriously injured as te neeesnitete ite awputation. 

In addition to a plea of the general isoue the 
defendant filed # special, plea, which set up that defendant did 
net evn, control, move, seve, or cause to be moved, the car the 
movenent of which emised the injury to plaintiff, 

Briefly stated, the facte in the suse are as fol Lows: 
Defendant owned and operated so manufacturing plant in Chisage Loe 
gated on the south wide of Bact North Yater street, an eas? and 
weet atreet, situated immediately north of the Chicago river, De- 
fenéiant alee owned and used a coal yard situated imaediately north 
of Mast Nerth Water street and opposite to its manufacturing plant. 
Tn comnection with ite coal yard the defendant maintained a coal 
unieader and certain other coal unloading machinery. Goal was 
conveyed from the unleader te the manufacturing plant by weans of 
®% conveyor which extended beneath the street to a boiler room 
Three tracks of the Chicago 4 Northwestern Railway Company, cone 
sisting of a main ewiteh track and two side tracks, were luid down 
in Mast North Water street between the wanufacturing plant and 
the coal yard, the northernmost of these tracks, a stub end 
track, was wied Tor the reception of coal care to be unloaded at 
the ¢oml unleader, A fourth switch track extended slong Austin 
ayeme, an eat ani west strect, loasted immediately north of 
the coal yard. This track and the stub end track joined in « 
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switch about 150 feet east of the unleader. 

Plaintiff had been employed prior te the accident as 
® switehmean for the Chicago & Nertiwestern Railway Company, and 
at times os ite yard waster, for a peried of about eighteen years. 
Tt was a part ef his duty at and before the date of the accident to 
Sistribute ears shipped ever the railway company's lines te manu« 
facturing plants lecated on beth sides of East Herth Water street. 
On the day of the accident, Novexber 19, 1926, he had made two or 
three trips slong the north evitch track on Hast Nerth Vater street 
to points east and west of Kirk & Compeny's plant. Just before 
the sccident he and other men working with him in « evitohing 
crew were moving a ear which hed been plaeed on the Austin sveme 
switch track. At this time a coal car was standing on the treek 
immediately south of the ¢oa) unlosder, The corn products car was 
stenting on the same track east of the coal car and about trenty 
feet weet of the ewitch. Thin ear had been placed om the track 
the evening before the secident, 

Mor the purpose of removing the car frem the Austin 
avome track a box car was pushed ahead of a switeh engine, with 
whieh plaintiff and other members of the switching erew were en 
ployed, weetward past the sviteh which sconnecte4t the eoal track 
agi the Austin aveme track, against the ear on the Auetin svere 
track, These cara appear te have been equipred with oartonatie 
eouplers which failed to eouple when the cara came in contact. 
This fast cause’ the car on the Austin avenue track to be hunted 
. & short Alstance westward, “oth the Austin avenue traek and the 
goal track upen which the aorn products ear wan standing had a 
Gown grade toward tha cant. After tha ser on the Austin avenue 
track had been vaunted tovard the west, plaintiff stepped on the 
trask in front of and to the west of the esr attached to the en- 
gine and attempted to adjust the chain attached to the coupling 
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pin, whieh had begome Jommed, While he wae in thie position the 
car which had been Yunted te the west moved eastward on the doume 
grede ond plaintiff's hand wee caught and oruched between the drawe 
heads of the two para, Plaintiff testified thal he did net go 
between the two care until he hed blecked the Austin aveme car 
whieh had been bunted westward; that juet before his hand was 
@aught he heard « crash and looked around im time ts seo the corn 
products ear eouing toward hin, 

Plaintiff's theery is that ¢efendant's eapleyes whe 
were unloading ceol frem the cos cay which stecd om the track 
gust south ef the unloader, had, without warning to elaintirr, 
woved the corm produrts car im sueh sanner that it struck against 
the car which plaintiff and other mesbers of the evitehing crew 
were removing from the justin avenue treck and that thereby plains 
tiff, whe etood in the track for the purvere of adjusting the 
coupling, wee injured. 

The evidence shows that twe methods were employed by 
defendant at the unloader in wileading coal from ears. ta soma 
enges the con] was dumped from the car and shoveled into a hole 
im the floor of the unloading ahed, where the eonl feli uson a 
gonveyor belt which curried it to defendant's plant on the south 
eide of the street. In other gases, because of a different cone 
struction of cay, the coal could be wiloated only from the top of 
the gar by means of « worm conveyor which would be Lowered into the 
gar, In using thie method it betame necessary to move the car 
slowly fron east te weet by means of a power car puller. 

the oar whieh defendant's wmpleyea were unlosding just 
before the acotdent was of the dup car type. Three won wore aux 
ployed in thin work under the direction of defendant's engineer. 
Certain of these men testifies that cometime befaxve the aceidant 
‘the conveyer beeane clogged with coal; that under the ongineer's 
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a@irection they started to work to clear the coal passageway - & 
work which ususlly took sheut an hour. In the main these wite 
nesses tentified that this work began about sine o'elcek in the 
morning and wes completed about ten o'clock; that therestter they 
continued the work of unloading the coal car, which work was come 
pleted at sleven e'cleck, [It is seserted for the defendant that 
the accident happened while these men were in the parangersy eleare 
ing the coal away from the conveyer belt, 

Plaintiff was injured at about ten e'’clock in the 
morning, We teetifiled that ot he and other werbere of hie orew 
were approaching with the engine which was pushing the box car 
teward the seene of the accident, he eaw three ef defendant's 
employes about the cars on the coni traek; thet ene ef these men 
wees stending et the eart end of the cornprefucts car with « pinch 
bar; that twe wen were working with a cable on the west end of “the 
middle car; that these wen moved care every day vith a cable and 
by pinch bars. He further testified that somctine before the ac~ 
cident, when he vas passing the eoal chute, one of the mon saked 
him te ewitch two cars for then; “their conversation was that they 
wanted a switch te move them two cars out of there so thet they 
eould get the ether ear of coal.” 

The testimeny of all of the witnesses for defendant 
whe were employed at the coe] umloader ie te the effect thet they 
were not present when the accident happened; that they were engaged 
in @learing away the coal from the conveyer belt. 

It wes shown by the evidence that the corn products 
@ar wat placed upen the coal track by euployes of the railroad eom- 
pany for their senvenience in switching. The car was not consigned 
te defendant and it was not upon the coal treck fer a purpese in 
any Way connected with its business, Nene of the witnesses of the 
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defendant's euployes about the corn products car just before the 
accident happened. Wo witness testified thet he saw any of dee 
fendant's exloyes or any other person move or atiempt te nove 

the corn products car, mor is there any direet evidence at a1 
which shows that this car wae blocked as it stood om tie Geal 
track. Excepting the testimony of the plaintiff imere is ae evi- 
dence in the record, eliher direct or circumstantial, which tends 
to shew that the corn products car was moved by any act of dafend- 
ant's eupleyes. Pisintiff did say that one of these employes stood 
at the east end of the box car with a pinch bar, and that another 
Was engaged at the west end ef the coal car which atoed at the un- 
loader just before the accident happened, Pisintiff alene of all 
the witnesses whe testified, says that just before the aceident he 
saw the box car move toward the car on the Austin aveme track. in 
this particular he is not corroborated by any of the other aeubers 
of the erew, except that one Gooper testificd that sometime after 
the accident he sew the corn products car in contact with the Austin 
myvenue car. Nor, aside from plaintiff's testimeny, is there any 
evidence that defendaut's onpleyes wore near the corn preducts car 
and none of them was discovered st the seene of the accident at 
the time of or just before it occurred, Three of these men icsii- 
fied that they knew nothing about the accident until the next day, 
and the engineer under whem they were employed said thai he imew 
nothing about it until after plaintiff had been taken te a hospi- 
tal, Plaintiff's testimony iz to the effect that he did set observe 
whether the corn products car was biecked befors the accident oe~ 
curred; that he did not leok te find out. He testified that the 
care on the ooa@l track sould rum down toward the east by gravity; 
“they certainly would start up by the jar of passing traine if they 
were not blocked, it would be the business of whoever gut the cars 
on there to bleek them if they didn't want them to run away,“ 
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It is cur opinion that the evidenve as te what caused 
the novanent of the sorn products eax, if it did move, as claimed by 
plaintiff, is ineuffielent to eptablish the chavge made in the dece 
leration that the cnx vac moved by and through the negligenes of 
the defendant, ‘he preseuce of the corn products ear on the coal 
track was due te the action ef the Railroad company's employes. 

Tt wae placed there for thoir cunyenlonce. Ita presence there was 
in no way related to defendant or ite business. The greater weight 
ef the evidence shows that defaniant's employes were not about the 
ear at the tine it soved toward ihe Austim avenue track, if it aia 
ao mews, Ne duty rested upou defendant or its expleyes to block 
the oar, ver de there any evidence which would authorize the jury te 
find that the cer in fact was blecked just before the accident. 
Byer plaintiff does not smy that defendant's employes caused the car 
to move. It is cought by inference to charge defendant with Lia+ 
bility for the secident beeause, a9 plaintiff testified, the car 
moved and etxuck the var om the Austin averse track, end that just 
before thie happened he saw one ef defendant's exployes with a pineh 
bar at the east ond of the eurn products sar. ‘his employe and all 
ef the othey employes cf defendant engaged im wnloading the coal 
ear in offeet flatly deny thio testimony, 14 is our view that the 
evidence in the record does not sufficiently show that the defend- 
gut wes guilty of the negligence charged egainet it. 

The judguest of the Superior court ia reversed and the 
emise remanded te that oourt for a new trial. 

REVERSED AND REMANDED, 
Me@urely and Matchett, FFs, econaur, 
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' AVEZAL VROM MUNICIPAL couRT 
oF CHICAGO, 


9) OEE 


MR. PRESIDING JUSTICS DEVER 
DELIVERED THE OPINION GF THS COUNT. 


Pisinti ft brougnt sult in the Mamicigesi soert of Ghi-+ 
@age te recever ¥ ’ ye under the terme of a rritten lease 
executed on the Gti day of Roventer, 1917. A fucement vac entered 
in favor of the plainiiff for $58, whieh defecdant Herry Rubleff 
ageks to reverse by apptal to thir court. 

the iease was wigned for the lessece, “Lowy & Company* 
and"Rudeiph Lewy,” Piaimtiit dasicte tha. defendant iadblieff was a 
partner in the business eyducted under the nase “Lewy & Compecy,* 
and thet he hag neid Aluceiy owl ae auch. 

samigiph Lewy, one ef the Jefandautea, salled an a wit- 
ness for piaintiff under Jestion 35 of the Mumicipal Court Aet, 
Was asked who constitutes the tira of Lewy & Company, and he an- 
“wweced, “larry *, aublef? and myself.* He further testified that 
he, the witness, coeapied the premises in quewtion under the muse 
of Lowy & Gompasy. flulntiff testified that megeiiations which 
fimally led tu the execution of the lease were had between de. 
fendant Rubloff and herself} that the lease wae axceutsd in Er. 
Rubleftf's office in hia presences and that at thie time he, Yr. 
Rublorf, stated that "Mr. Lewy and his brether were going te ran 
the store ger him,* 
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Wa think the evidence tends to show that the defend- 
aid Subiely held hieeelf out te be the partner of Lowy, who exe~ 
uted the lease for Lewy & Company, Novenber 30, 1927, Ruble? 
wrote a isiter io pintutiff eemplaining ef the condition of the 
atove premices. In thin letter he very definitely assumes te 
have had om interest in the store and the business conducted 
there. Ono paragragh of the Letter is ag follows: 

*% beg to infor: you that we are geing | te haye this work 
done and deduct the amount we pay out from tie next rent. 
#¢ intend doing the gaze thing with the ‘paian job unless 
you take care of it.* 
The findings and judgment ef tha trial court are 
Well gupported by the evidence, and the judgment will theyves orn 
de FISOED, 


MeSurely snd Matenett, 27., eoncur. 










/ PPRAL PRO MOHICIPAL COURT 
OF CHICAGO, 


a Corporation, | 
Appel Lar 


9 Q41.A. 644 . 


WR, PRESIDING JUSTICE DaVER 
DRLIVERED THY OPINION OF THE covET. 


Plaintiff brought suit in the Municipal court of 
Chicago ag beneficiary named in 2 certificate of insurance 
issued by defendant, North American tion, in Jameary, 1909, 
The insured, who was pleintiff'e wife, died Yareh 1, 1920, 
Judgment wae entered for $500 in fewor of gluintirf, ehich 
defendant seeke to reverse by appeal te this court, 

Proofs of death filed with defendant recite that 
the immediate cause of insured's death was apoplexy; that the 
duration of her last illness was one day and that a contributing 
cause of her death was arterio sclerosis of three years duration, 

Payment of the claim was deniea on the ground thet 
insured became suspended om Jume 1, 1915, fer nenpayment of 
-@ues for the month of Way, 1915, se prescribed by defendant's 
by-laws, It is asserted that insured's failure te pay the 
May, 1918, dues before June 1, 1915, automatically suspended 
her membership; that insured in fact paid the dues for Hay, 
1918, om June 11, 19126; that she was then reinetated in her 
membership; that she misrepresented the condition of her health 
at the time of ber reinststesent and that ehe had been afflicted 
with arterie sclerosis for « period of about two years prior to 
her reinstatexent und thereafter until the time of her death, 
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Under defendant's wy~lawe « delinquent member of one of ite an~ 
sociate councile might by moking « true stetement that ahe ves 
in good health at the time of on application for relnataiernent 
be reinstated in her membership, 

Lew 9, section 12, ef defendant's by-laws, which 
deals with the subject of supporsions and reing tatexents, pro- 
vides in part, 

“that in any purticular sage such apvlicant may wy the gan~ 
erel mamiger be required to siso undernco « medical exacina»~ 
tion et the expense of ithe order, and if such exunination st 
the time be not approved by the medical direetor, the appli~ 
sation for reivetatement shall te rejected, and all moneys 
paid by the applicant on the filing of the application shall 


be returned to her, 
The payment and receipt of such orrearaces without bee 


ing aecompented by the statement and certificate of gued health 


required this section or the receipt and retention of the 
amount of such payment in cape it shall thereafter appear that 
the said apelicant was not in fact in good health or was ene - 
gaged in a prohibited occupation or if the application for 
reinatatement shall be rejected by the medics] director, 
aheall not in any or either of euch cases, have the effeet of 
reinstatement of such applicant, and in euch cape neither ahe 
or her beneficl @hall be entitled to any righis or bene} 
fits by or under her benefit certificate, * 


Another of defendant's by-laws provider that nene 
of ite subordinate vodies; 
“shall hove any power or euthority for or on behelf of the 
Yerth American Union, to woive, modify or annul any provie 
sion of the constitution or laws of the onmler, or of any re« 
quirenent thereof, * 
The by-law further provide thet in esse a meaber 
defaulted in payment of dues, euch member and her bere fieliary 
thereby forfeited «11 rights aequired by menhership in defendant 


or its subordinate sourmile, 


The evideme stove that the incured suffered ea siroke 
of apoplexy in 1917, which partially paralysed her left side; that 


she wae at thie time treated by « vhywicion and that she had not 
entirely recovered from her illness at the time of her reinstete- 
mont in June, 1918, She wae taken i11 on June 5, 19146, with a 
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second stroke of apoplexy ani was at this tine treeted by a Or, 
Yentzel; that he called upon her almost daily until July 4, 
1918, and continued to treat her until February, 1919. The 
evidenee tendin: to prove that insured vas not in good health 
at the time of her reinstatesent in Juns, 1°18, is very strong 
although there is some evidence of « not very convincing charac- 
ter that hse eas not in poor hesith at this time, The fact ape 
pears, however, that the insured on June 1, 1916, we in arrears 
in payment for the fay 1918 dues, samounting in 211 to *1,11, 
being 86¢ for an aceesement and 25¢ for agreciate couneil dues, 

It de urged that « docuwient deseribed in the briefs 
ae Txhibit 2, being the alleged application for reinetutesent, 
was not admitted in evidence for the reason that the payer 
was not signed by the insured nor by any person duly authorised 
by her to sign it. The evidence tende te show that this decument 
was sicned by insured's dauchter ond that che had no authority 
@n behalf of the insured to sicn the peyer, fThie exhibit dces net 
appear in the abetract of record, and we will therefore not search 
the record for it for the purpose of reversing the judgment, So 
fer ea the evidence, as shown by the abetract of record, indicates, 
no false stctement es to the condition of her health was made by 
the insured, ond while there is a dispute an the evidence «sa to 
just when the delinquent dues were paid, it does appear that they 
were paid to and received by the aseeciate council in the early 
part of June, 1918, and that theresfter the council received dues 
from insured for several months up to the tinue of her death in 
Mareh, 1920, Our attention hae not been directed to any record 
of defendant, or ite associate council, eof which ineured was a 
member, which tends to disclore thet the incurred wan in fact sus- 
penmied, A certain exhibit, being a report of an officer of the 
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associate council to defendant, shows that during the month of 
June, 1915, two members of the agecciate council were suspended 
for failure to puy May, 1915, dues, but thie record does not ine 
dicate vhet mesbere were suspended, nor docs it discigee that 
insured was euepernded, ae alleged, ulthough there waa seme oral 
testimony, which we think wae inadiiesible, tending te preve this 
fect, However, sections & and 9 of Law 4 of defendant's by-laws, 
waich do not appear in the sbetract of record ani which we would 
net examine except for the purpose of affirmine: the judgvent, 
provide as follows: 
"8, Bach subordinate council shell apprepriate out of its 
general fund « sufficient sum for the purpose of constituting 
a fund to be called the ‘Delinquent Members’ Suad', and a1) 
menbera ef such council eho have been members of the Order 
for one year or more, shall be entitled to the benefit of such 
fund in the manner end uson the terus provided by the laws of 
the Order, On the last day for the payment of combined monthly 
uae the collector shail ascertain the emount due thereon 
a1] menbers who have mot paid the same, who are entitled 
to the benefit of euch fund, and he shell then drew from said 
delinguent fund the amount required and apply the sane in puy« 
ment of such delinquent mesaber's combined premiums,” 

_*9, The payment made ty the coliector in saecordence with the 
foregoing section shall be considered as s loan fron the Coun- 
cil to the delinquent meabers and the member receiving the 
benefit ef said loan shell refund the aiount advanced for hin, 
and im addition therete, pay «a fine of 25 cente for seid loan, 
which paid fine shell be credited to seid "Selinguent Members! 
Fund ,** i 

The evidence containg neo proof that the associate 
eouncil of which insured was « member had not set aside a “Hee 
linguent Yembers' fund* as expressly directed by defendant's 
by-laws, cut of vhich the ineured's delinguent dues had been or 
could have been peid, If, a8 « matter of fact, the associate 
eouneil had complied with these laws, then a fund existed te 
which the insured aed other mecbere had contributed out of which 
the insured's delinquent dues for May, 1915, could heave been and 
should have been paid; and in that event, questions an to the 


state of inaured's health from June i, 1914, to Jume 11, 1918, 
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would become immaterial, The evidence does show that the ineured 
contributed te the associate council's general fund for ao period 
ef sbout twelve years; that during this time her dues had been 
delinguent on severe) ccesasions, which delinquencies were taken 
care ef by the aprociate council, 

“Contracts of this chursecter are entirely ef the in- 


surer's own making and are to be construed strictly azeinet 
the company ond liberally in favor of the ineured, As. said 


by this court in ¢ Lez 2 Select Knichts v. Beaty, 224 
Ili, 346; *It is emitic in the iaw of insurence that the 


contract shall be literally construed in favor of the inaured 
and etrietly construed «geinet the inaurer, ond vhere two in- 
terpretations, equally ressonuble, are possible, that construe<- 
tion should be adepted which will eneble the beuoficiary te ree 


cover,'* Zeman v, North American Union, 2635 111,, 310, 
Om the whole evidence we think the judesent of the 
Municipal court is correet and that it should be offirned, 
AFFIRARD, 


Matehett, J., concurs, 
MeBurely, J,, dissents, 
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NORTH AMERICAN UNION, 
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MR, PRESIDING JUSTICE SEVER 
DELIVERED THR OPINIGH OF THA COURT, 





Plaintiff’ breught suit in the Municipsl court of 
Chicago as beneficiary named in « certificate of insurance 
issued by defendant, North American Union, im Jamary, 1999, 
The insured, who was plaintiff's wife, died Yarch 1, 1920, 
Judgment was entered for $500 in favor of plaintiff, which 
defendant seeks to reverse by Sppeal te this court, 

Proofs of death filed with defendant recite that 
the immedixte cause of insured's death was apoplexy; that the 
duration of her last illness wee one day and that a contributing 
cause of her death wae arterio sclerosis of three years duration, 

Payment of the claim was denied on the ground that 
insured became suspended on June 1, 1918, for nonpayment of 
dues for the month of Way, 1918, ae prescribed by defendant's 
by-laws, It is asserted that inoured's failure to pay the 
Way, 1918, dues before June 1, 1915, sutomatieally suspended 
her membership; that insured in fact paid the dues for May, 
1918, on June 11, 1914; that she was then reinstated in her 
membership; that she misrepresented the condition of her health 
ot the time of her reinstatevent and that she had been afflicted 
with arterie sclerosis for «a period of about two yeare prior to 
her reinstatement and thereafter until the time of her death, 
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Under defendant's by~laws a delinquent mexber of one of its as~ 
sociate councils might by meking a true statement that she was 
in good health at the time of on spplication for reins tatexent 
ve reinetated in hor membership, 

Law 9, section 12, of defendant's by-laws, which 
deels with the subject of suspensions and reins tatements, pro- 
vides in part, 


' “that in any particular case such applicant may by the gen- 
eral manager be required to alee undergo « medical examina- 
tion at the expense of the order, and if such examination at 
the time be not aysroved by the medical director, the appli- 
cation for reingtatesent shall be rejected, and ali moneys 
paid by the applicant on the filine of the application shall 
ve returned to her. 

The payment and receipt of such asrrearages without be- 
ing accompanied by the statement ami certificate of good health 
required this section or the receipt and retention of the 
amount of such payment in case it shall thereafter appear that 
the ssid apolicant was not in fact in good health or was ene 
geged in & prohibited occupation or if the aspplicetion for 
reinstatement shall be rejected by the medical director, 
shell not in any or either of such cases, have the effect of 
reinstatement of such applicant, and in euch care neither she 
or her benefic shall be entitled to any richte or bene- 
fits by or under her benefit certificate," 


Another of defendant's by-laws provider that none 
of ite subordinate codies; 

“shall have any power or authority for or on behelf of the 
Werth American Union, to wive, modify or annul any provie- 
sion of the constitution or laws of the order, or of any ree 
quirement thereof," 

The by-laws further provide that in case a menber 
defaulted in payment of dues, such member and her beneficiary 
thereby forfeited 211 rights acquired by menbership in defendant 
or its subordinate councils, 

The evidence shows that the insured suffered « stroke 
Of apoplexy in 1917, which partially paralyzed her left side; that 
she was at this time treated by « physician and that she had not 
entirely recovered from her illness at the time of her reinstate- 


ment in June, 1918. She was taken i11 on June 5, 1915, with a 
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second stroke of apoplexy and wan et thim tiem treated by a Dr, 
Yentael; that he called upon her almost daily until July 6, 
1918, and continued to treet her until Pebruary, 1919. the 
evidence tending toe prove that insured was not in good health 
o& the time of her reinstetenent in June, 1918, ls very strong 
although there ia come evidence of a not very convincing charae~ 
ter that whe was not in poor health at this time. The fact ape 
pears, however, thet the inwgured on Jume 1, 1918, wae in arrears 
in payment for the Way 1926 dues, samcunting in all to 1,11, 
being seg for an anserement ond 25¢ for ageociute couveil duee. 

It is ureed thet « document deseribed in the briefs 
ae @xhibit 2, being the mMileged sapplicstion for rei netatement, 
was not adeitted in evidence for the reanon that the paper 
was not sicned by the insured nor by any person duly suthorised 
by her to sign it, The evidence tends to show thet this document 
was signed by insured's dauchter and that whe had ne authority 
On behulf of the inmeured to aign the pauper. Thie exhibit does not 
appeer in the ebetract ef record, ami we will therefore not search 
the record for it for the purpoce of revereing the judgment, Go 
fay as the evidence, a@ ghewn by the abetract of record, iniicates, 
neo false statement as to the condition of her health was made by 
the insured, ond while there is o diepute an the evidence ae to 
just when the delinguent dues were paid, it does appear that they 
were paid to and received by the associate council in the early 
pert of June, 1918, and that thereafter the council received dues 
from ineured for severe) months up to the time of her death in 
Merch, 1920, Gur attention hae not been directed to any record 
of defendant, or ite asseciate council, of which inoured war a 
member, which tends to disclose thet the ineured wae in fact sus- 
pended, A certain exhivit, being a report of an officer of the 
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ascociate council to defendant, skews that during the month of 
June, 1918, teo members of the agzociate council were suspended 
for failure to pay May, 1915, dues, but this record does not ine 
dieate whet meabers wore suspended, nor does it diselese that 
insured wae guopended, of alleged, although there was some oral 
testimony, which we think was inmadslesible, tending te prove this 
fect, However, sections S und 9 of law 4 of defendant's by-laws, 
whieh do not appear in the abstract of record and which we would 
not examine except for the purpose of affirming the judeuent, 
provide as follows; 
"8. Buch subordinate council ahall apprepriate out of its 
general fund « sufficient sum for the purpove of constituting 
a fund to be called the ‘Delinquent Members’ Pund', and all 
members of such council who have been members of the Order 
for one year or more, shall be entitled to the benefit of such 
fund in the manner end upon the terns provided by the laws of 
the Order, On the leat day for the payment of combined monthly 
premiums the collector shail vecertain the emount due thereon 
from sll members who have not paid the seme, who ure entitled 
to the benefit of euch fund, and he shall then drew from suid 
delinquent fund the wnount required and apply the same in pay- 
ment of such delinquent meaber's combined premiunsc, * 
"9, The payment made by the celiector im accordance with the 
foregoing section shall be considered as & loam from the Coune- 
ceil to the delinguent mesbers and the member receiving the 
benefit of said loan shell refund the emount advanced for him, 
and in addition thereto, pay « fine of 25 eente for said lean, 
Whiah seid fine shell be credited to said 'Delinguent Moncers 
The evidence contains no proof that the associate 
eouneil of which ineuvred wag = member had not set agide « "Dee 
linguent Members' fund" ss expressly directed by defendant's 
by-laws, out of which the insured's delinguent dues had been or 
could have been paid, If, 2e « matter of fact, the associate 
couneil had complied with these laws, then a fund existed to 
which the insured and other mexbere had contributed out of which 
the insured's delinguent dues for “May, 1915, could have been and 
should have been paid; and in that event, questions as to the 


state of insured's health from June 1, 1914, to June 11, 1918, 
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would become immaterial, ‘Tho evidence does shew that the ineured 
contributed te the seeocliate council's general fund for e period 
ef shout twelve years; that during thia time her dues had been 
delinguent om geveral cocagions, which delinquencies wore taken 
care of by the ageociate council, 

"Contracts of thin character are entirely of the ine» 


gurer's own making and are to be construed strictly against 
the company and liberally im favor of the inwured, As said 


by this court in a Select Knichts v. Beaty, 224 

T1l1, 346: ‘It ie exiematia in the law ingaraace that the 
contract ghall be liberally construed in faver of the insured 
and wtrietiy conetrued seainet the ineurer, omi waere two in+ 
terpretations, equally ressonuble, are poselble, that conntruce 
tion should be adopted which will eneble the beneficiary to re« 


cover,**  Zeuan vy, Verth American Union, 2635 111., 310, 
On the shole evidesce we think the jJudement of the 
Bumicipal court ie corrcet and thet it showld be affirard, 
AVP TREE . 


Matehett, J., concurs, 
Mofurely, 3., dissents, 
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' APPRAL FROM CIRCUIT couRT 
oF COOK CouNTY. 


Yo} 4 .K. 644 


WR. JUSTICE NeSURELY DELIVERED THE OPINION OF THE COURT, 


Bernice Srewer, an infant, hereinafter called plain- 
tiff, was struck by an automobile belonging to and driven by de- 
fondant Halvorsen while engaged in the Dusinese ef his employer, 
the defendant Jenn F. Jelke Company, a corporation. Suit was 
brought to reecever damages for the injuries received, and upen 
trial plaintiff had a verdict against beth defendants for $6,575, 
upon which judgaent wae entered, from which defendants appeal. 

The accident happened about noontime September 6, 
2918, at the intersection of California avenuc, which runs nerth 
and south, and Fillmere street, which runa east and west in Chi« 
cago. Plaintiff, then three years eld, lived with her parents on 
the east side of California avenue a short distance south of Fille 
more. She was playing with her brother, about five years ef age, 
in the front yard, while the mether was vreparing the noonday meal 
aud the father had gone to a grocery store nearby on the west side 
of Galifornia avenue, Upon returning he saw the two children on the 
west side of California avenue, which ig sixty feet wise. They 
started to cross te the east aide of the avenue, and the boy 
reached the east curb safely. The movements of plaintiff are the 
subject of variant testimony. The evidence of plaintiff's witnesses 
tended to show that she stopped near the center of the street, or 
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after having gone east ef the center she returned to the middle ef 
the street, apparently waiting for her father, Defendant Nalvore 
gan, neaompaniead by Ar. Filiiws Gteele, seeretary of defendant 
Jolke Company, was ooulug from the south im an automobile. Their 
veralon is thet the plaintiff got clowe te the east curb, but aud« 
deny turned and ran weet acreas the etreet direetly in the path 
of the automobiis, 

There is sonflict ales as te the apeed of the autonme 
bhie, Plaintiff's witnesses aetimated the speed an it aporenched 
Wllmere street at twenty to twertyefive miles an hour, while the 
twe witnesses riding im the ¢ar testified that it was sheut ten 
miles an hour, The child when atruek was at the north erossovalk 
or eurbline of Fillmere street, and Hwlversen gaye he ser the tre 
ehildren eroesing the street, with no grewn person with thea, when 
he wae about 126 feet south of Fillmore street, 

Tt de inpoasivle fer this court te determine conciue 
gively which is the mere credible version, It was peewliarly within 
the provinee of the fury, with ite oppertumitias of eheerving the 
witnesses oa they testified, te Judge woleh nerrative wax sore 
believable. ‘@ cannot say thai the acceptance by the jury of 
Plaintiff's version as te the oocurrence with reference to the 
location ef plaintiff when struck and as to the speed ef the ape 
proaching eutomobile is so manifestly unwarranted by the weight 
of the evidence that we should reverse, 

¥e have, then, an sutemobile at moonday ox « wide, 
umobetructed street, approaching two little children eressing the 
street, seen by the driver while distant 125 feet plus the width 
of Vilimere street, and running the autouobile at a apeed of 
twenty to twenty-five miles an hour. 

Plaintiff could not be guilty of contributory negii- 
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gevee. Ghicago &. Ry. Go. ve Suohy, 196 111. 410, It wae the 
duty of the dvriver ef the automobile, upen diecovering the children 
in the atreet, to exerciae a high degree of ALligance in order to 
prevent injuring thaw. Perryman +. Chicago €. Hy. So., 242 L11. 
S69. It io the duty of theese ueing the streate with vehieles, 
especially when driving «here there are children, to sxnest that 
they will act when sudden tepulees and te take precaution aauurie 
ingly. Heberie v. Ring, 143 Winn, 182. 

Upon the facta ag found by the fury the conclusion that 
the aecident was omused by the magligenee ef defeuntant in driving 
the avtowebile at = high rete of speed, a2 chagged in the deelarne 
tion, wee justified. 

fhe trial Judes im civime the forms of verdiat te the 
fury told it orally which form the ferore shoul’ sigu, 2 thay might 
find for the gearties: reepectively. Sveh verbal directions were not 
instructions upon the lew; thie has teen the practices for many 
years, I, © BR. BR. Ge. v. Wheglar, 140 111, 826; Paite-Kincsland 
Mfg. Go. ¥. Herdrigh, 99 111. Avp. 607. 

It is @laimed that the dasagea are execwsive. The 

plaintiff’ reecived a fracture of the femur and aise «a trauma gro- 
duelw: an inguinal hernie. the received the usual treatment for 
the brpken leg, lying im bed for eight weeks with «a heavy weight 
atteshed, She were a steal hip breee for abont eight monthe. 
There ia evidence that ihe imjure’ leg is slightly shorter than 
the giner, Sectors taatified that the only cure tor the hernia 
was by an operation, Yhe judgeent is perhaps large, but we hare 
we gatiefectory reasons for finding it te be exeogzive, 

Gomploint ia made because defendant's physician was 
mot sllewed te exsmine plaintiff at the time of the trial after 
hor mother had consented te on examination. Thie coneent was obe 
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thine early in the trial and when towards ite conelugion defendant 
produced a docter to omemine vim whiff, elaictirf's asunas eh 
jeeted on the grounds that the phynician whs het testified om tae 
“belt af plainti¢? bad left. Hovever this uny ba, vlaintif? wae 
met obliged to mubriit te an emamimetien, and the inetdent to net 
of aufficient prejudielal importance to require 2 reversal. 

Ser the ahove reasons the Judgeent ta affireed. 

ATPIAZED. 


Dever, 7. Jey aml Baigkett, J., tonerr, 
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ASPSAL FROM MERIC SPAL GOURY 
OF CHICAIG, 


2241.4.644 


BR, JUSTICE MeSURELY DELIVAALD THE OPINION OF THE Count, 


Plaintiff? preugnt sult alleging tha wreugfal cone 
versieca by defendant) of a fur cape Lefk Wy pindwtitf with age 
fendant for the purpese ef having alterations wate, Upon trial 
by the ogurt plaintiff had guignent far 9406, 

it 19 noi desied that plalatify laft the esse vith 
defendant at hig fur eters ani vrorkehtep in Ghierge, There ves 
e6no testiaony offered by defendant tomiineg te show that i+ was 
brought there to sell, However, we think the court oowld properly 
accept plaiatiriys version, whieh was that she het hed tre prior 
ecnversationg with defendent fer the purpese af eattins a prée 
aa the alteretions, and subsequentiy, en January 2%, 000, took 
the garment to defendant’s store and left it with bis daughter, 
‘whe wae in charge of the prerizces. Subeequestly plairtift esi led 
at defendant's store ani waa told by bin thet bie danghter brad 
reported tc him about the garment, but that he had not yot hed 
time te examine 14, and plaintiff wae told te onli later by 
telephones, Twe days later she telephenet an¢ was inferme’ by 
deteadant that the garsent bad been stolen, Plaintiff raver req 
covered it. Defendant intretuced evidence which at mast raises 
& suspicion that the garment was stclen by twe strangers whe same 
inte the store on the evening it wae left with defendant. 

It ig the rule thet ween aroof by the baller that 
property hee been plaged in the hands of a bailee for hire and 
the same has not been returned on demand, it will be presumed thet 
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the bailee wau negligent in coring fer the same, and the fast that 
it might have been stelen dses not relieve the baile from lia- 
bi lity. v. Intermational Hate) Ce., 299 S11. 320; Sehaefer 
v. Safety Depouit Co., S41 211, S51; MeGurrie v. Hines lumber Co., 
178 11, Any. 617. 
fhe trial court could preperly conclude that defend- — 
ant failed to shew that the disappearance of the garsent wae 
through mo negligence on hie part. The iupressien is given that 
the theft was comltted while plaintiff's daughter, whe was in 
charge of the store at the tine, anuewered @ telephone eall, leav- 
ing this and other valuable furs within reach of the alleged 
thieves. 








After judgaeat in the Manicipsl court « setion was 
made by defendant to set it aside and grant a new trial on the 
ground of newly discovered evidence. Thie wae supported by af~ 
fidavits tending te eatablich the identity of the peracue whe 
stole the cape from defendant on or about ihe time 14 disappeared. 
Bven if this were the fact it would not be sufficient to Justify a 
new trial. It wae not shown thet the alleged thief would appear 
to testify, and even if he showld, the trial court cowld st421 
properly hoid that the eppertunity for the theft was given by 
the careless conduct of defendant or his representatives. 

We do not find suffielent reason to reverre the 
Judgment and it ta affiraed. 

AVPIRMED, 


Dever, ?. J,, and Matchett, J., concur. 
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PROFLE OF THO STARE OF 
ILLINO 
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Defendant in nee, j BRROR TO 
% i MUNICIPAL COURT 
VRe % 
; OF CHISAGO. 


J4COB — 


Fitiue fee. SIDAT.A. 645 


WA. JUSTICS BesuRSLY DALIVENKD THN GFINION OF THE COUNT. 


Defendant wae cherged with obtaining money by false 
pretenses upon information filed by Anton Keezoreweki, and upon 
trial by the court was found guilty and sentenced to the House 
of Correction for thirty days and fined 4106, 

The complaint grew out of a centract for sale of an 
eutomobile which apparently belonged te defendant's wife. The 
complaining witness, Keesorowski, testified that he paid $200 
to defendant on account of the purchase of the sutomebile, but 
subsequently learned thet defendant's wife was its owner and 
thet she would not e¢12 it, and thet defendent refused te give 
him his money beck, 

Defendent testified that he was autherized te sel2 
the automobile and made « contract of sale with the complaining 
witness for $1050, that he received $200 om the contract and 
offered to deliver the machine upen the payment ef the balance 
of the purchase price, tut complaining witness claimed the 
return of his money. The wife of defendant offered te testify 
that she never refused to sel] the complaining witness the 
automobile «nd thet her husbend was euthorized to make the 
contract of snie. 

Thies evidence did not justify the triel court in 
finding defendant guilty. Complaining witness 444 not undertake 
to say mere than that he wee infermed that defendant's wife 
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would not sell the machine, This wee net sufficient to establish 
the fact. if he meant that he wos #0 informed by defendant's 
wife, then she should have been permitted to testify o2 te 
defendant's sutherity to sell the machine and te any refueel to 
jeliver it upon payment of the balance of the purchane price. 
The judgment is revereed and the eeuse is romanded. 
REVEASRD AND REMANDED. ) 


Dever, #. Jo, and Watehett, J., concur. 
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PPMAL PROM MUMICLPAL COURT 
OF CHICAGO. 


2241.A.645 


ER. JUSTICE MeSUKMLY DELIVERED THE OPIEION OF THE OGUAT. 


Defendant sppealsa from an adverse fadgment upon arn 
instructed verdict in a forcible detainer suit. 

Plaintiff's case was the testimony of defendant that 
@he oceupied the preaises in question, an apartaent at 1064 Serwin 
avenue in Chicaze, and that a certain notice was posted om the 
door of the apartment te the effact that her tenancy would tormi~ 
nate Jume 30, 1920, which notice was signed, “Murray Yolbach by 
4ea G, Adaws, his attorneys;* that she sceupied the preniser in 
May, June end July and was still cecupying them at the time of 
the trial and that she had never had a written lease between 
Plaintiff and heresif. Flaintiff thereupon rested his ease. The 
evidenee en behalf of defendant tended te show that the property 
belonged to a Mr, A. B. Fosse, and that there was a written lease 
from him to defendent of the prenises, 

in a forcible detainer suit the plaintiff must shew 
right to pessession in himself. He camnet rely upon the lack of 
right of the person whom he secka to dispossess. Sszulerecki v. 
Oppenheimer, 203 111, $25, at $30; Fitaerald v. Quinn, 165 111. 
$54; Thompson v. Sprague, 197 111, App. 197. ‘There is ne evidence 
whatever ag to what interest in or right to possession of the 
premises plnintiff may have. I% is not shown that defendant ever 
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atterned te him as lendlerd; rather the evidence seems to india 
gate that she was a lesage from Fosse, the owner. The record did 
not justify a finding for plaintiff, 

Under the anendsent of section 41 of the Practice 
aot it is not negeasary te except to ol] adverse rulings or the 
entry ef judgment im order te preserve the same for review. 
Miller v. Anderson, 269 111, 668; Green v. Strelimatier, 153 
Ill. App. 25; uhriot i ¥. Devine, 210 Ill. App. 253. 

The Judgment of the Municipal court is reversed, 





Bever, ?. J., snd Mateheit, J., sencur. 









Avpellee é 
Ange r | ACPRAL FROM MUNICIPAL cCouar 
i _ OF ORtcada, 


vs. : 
NORTH AMERICAN BREW 


Sa - /2241.N. 645 


BA, GUGTICE MesUHSLY DRLIVERAD TI OPINION OF TRY CouRT, 


Plaintiff’ brought sult to recover dauages for a breach 
of a contract whereby defendant agreed to sel) plaintiff a quantity 
of beer at certain prices per barrel. Upen trial a verdic! wae 
fuverable to plaintiff and judgaent for $1716.60 wae entered, from 
which defendant appeals, 

The contract in question was in writing, executed by 
both parties, dated September 7, 1017, Defendant agreed thereby to 
mupply plaintiff? with fifteen hundred barrels of beer at 35.26 a 
barrel, of a brand known ag Lager, and 66 for » brand known as 
Extra, end plaintiff agreed to use exelusively in his place of 
business the beer manufactured by defendant from the date of the 
agreement until the fifteen hundred barrels had been used, 

The jury could properly believe that sometime there= 
after the market orice of beer went up and defendant attowpted re- 
peatedly te get plaintiff to agree to a new contract at increased 
prices, but plaintiff refused. Defendant finally refused to make 
Geliverios and plaintiff thereupon bought beer of the defendant for 
cash at the increased prices demanded by defendant, but such paye 
mente were always made under proteat, plaintiff claiming that he 
wan entitled to the beer at the contract prices, 

The jury was justified in eoncluding that this did not 
amcunt to a modification or change of the terns of the written cone 
tract and that the repudiation ef the contract by deferéant amounted 
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te a breach fer which plaintiff was astities te recover damages, 

It io gaid thet plaintiff falled properly te prove the 
angant of dameges. March 36, 19148, defeacart sext a commundeation 
$6 Sleintit? which amounted im substance te a refusel to deliver 
any more beer under the contract. Under auch circumstances the 
trial court properly reled that this fised the tine of the breach 
and that the measure of dawages was tha differenee between the cone 
tract prices aud the market oricas ut that tine, 

Gomes argument ia made aguinet the velidity of the cone 
tract, although the point fa not made in defendant's brief. me 
law sontrecta hayes repeatedly been held valid. Mirnesots 
So. ¥. Goal On., 160 X12. G8; Fineh & Co. vy. Zenith Purnace © 
245 113, 536. 

We see no sufficient reasen to dicturs the Judusant 
ond It ie affirued. 






APEIAUNSD. 


Dever, 7. J,, and Matehett, J,, eoncur. 









PVEAL FROM CLACUIY GOURT oF 
SooK couNTy, 


Q9241.A.6409 


MR, JUSTICE HeSURBLY DMLIVERED THE OPLNTOY oF THe coURr. 


Sewlainant filed a bil. for an accounting which after 
hearing by the Chanseller was ordered dimulesed for want of equity. 
Compleinant appraise, 

Befendast ie angaged in the general banking business 
in Chisago and eceplainent, « motary oubli¢, ves ope of ite em 
ployes. fhe bi11 preyed for on accounting for netarlal fees ¢ol- 
lected by defendant ea & reeult of services rendered by soup lainant 
as metary public, incifent to the pretest of commercial paper boo 
Longing te defendant or received by it from ite correspondents. 
The D411 chargen that complainant deveted bis time exclusively te 
protesting cemeex¢ial pauer and fer these services reeaived ne come 
poration other than 12) per cent. of all notary fees collected by 
defendant for such protests, and claims thet under the statute he 
Was entitled to the entire emount ef the notary feas, An answer 
wae flied and alee the statute of Limitations was pleaded. It was 
minitied that the statute bad rum as to any protest fee wade erior 
to Feoruary 16, 1914, and the period seught to be covered by the 
agcounting was from that date to December 31, 1014, 

it was shown upon the hearing that complainant was 
originally employed by defendant under a contract dated Sent aber 
mM, Ill, #ehich provided for eoployment for a year, and that come 





plainant when requested te act as motary in protesting paper should 
receive 12) por cent. on all fees reseived by defendant on eommercial 
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paper protested at its bank, we seteries were working fer 4efonde 
ant go that it was intended by this arrsngesent each showld receive 
223 per cent.en all fees collected, which equsis 22 per sent. of 
the whele amount. Every tve weeke the ameunt due complainant on ace 
eount of these fees was commuted and he was giver « cashier's «heck 
for the same and executed a receipt ae follows: 

Reeeived of Continental 4 Cemmerecial National Pank of 

Ghicege tn dates below indiested the suc duc me in full payecnt 
end satisfaction for 211 eervicer rendersd by me for said bark 
gmd wll cleime up to and including such dates; in consideration 
of the agreement by said bank ts eentinne ee in its exploy at the 
game compensation fer the next suceseding half month to pverform 
like services az those heretofore performed and for ethar con 
siderations, i hereby release and discharge said bank frem all 
oe 9g on -ge 1 9 4t wp to ond Ineluding such dates and menses te 
seid ail sume due or owing to we from said bank for fees 
earned ag notary public in the half month preeading tha raspce- 
tive dates set opposite my name," 

{% was also shown that complainant in addition shared 
in = booms given by the bank to its employes and acknowlmiced and 
Feobived the sane ag “especial salary payment due.” Complainant's 
serviees with defendant ended Decesber $1, 10145, and thereafter he 
made a2 demand fer the baiance of notarial fees claimed te be Sue his, 
which was refused. | 

A® noted in the triefs filed, this court has already had 
4n a gimilar case substantially the same question as is now presented. 
Bugeing v. Corn Bxehance Bank, 173 111. App. 33. We there held in 
substance that whatever may be the rule as to the validity ef the 
contract of euployment in the first instance, there was nothing in- 
valid in an agreement te assign and transfer such notarial fees 
after they had been earned and collected. In that ease we held that 
Plaintiff, by accepting a salary in liow of the notarial fees, withe 
out damanding more or assertingany claim for other soupensation over 
& period of years, knowing that the bank had in its possession the 
money represented by such fses, thereby assigned any fees then eol- 
lected, and having ge assigned and transferred all his interest in 
the fees, he had ¢reated am sffasen..2 2-— +- oe 
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We cited with spprevel Bebba vw. Gacy af Sonwerg, 32 Hun, 454, af 
fivoed in 168 KN. ¥, 15, and GSeegn) Kationsi Bank v. Pesyugen, 114 
Fy. S14. 





In that eaee we conetrued the seis of pininiif? te 
angunt to an aseigment. In the instast cage there ls an express 
ASeigrmment te the bank, Tho biewonthiy recelpte civen by plaine 
tiff te defondamt recite that the amounts veeeived are in ful) 
payment «nd seatiefaetion fer al) services and all claims and 
im sonsideretion of continuing plaintiff im the enployment of dee 
fevdant he released and discharge! and “assigned to the bank ail 
sume due er owing to biw from seid dank for feos earned as notary 
publia, in the half month preening. * 

Chile it aay be umlewful for 2 publics officer te cone 
tract to agelgn his unearned salary, aa seewn by the large nveber 
of cages cltod by counsel for complainant, it eeecus te be astabe 
ished that on aseiguaent of walazy or foes after they have been 
warned ie valid. The apparent reason for declaring ievetid on 
assignsent ef salary yet toe be earned ia that much vortract tends 
to impair the efficiency of the efficsr; after the services have 


peen rendered ani the salary earned, euch & reagon ne longer exe 
iste ani seviguments of ealary earned are anforeed. 8 6. 7., page 


666; Stewart v. Sample, 55 So. 183, 168 Alon. 270. 

in the Bussing oas0, gupre, wo alee held that even if 
the original contract of sepleywent was tavelid, weere both rarties 
are im equsi fault, courts will net grant any relief. ‘Thie principle 
applies here fer the reasone atated in thet epinion. 

The facts and claims in the Mussing ease are mibotan. 
tially parallel to these now before us, What we there said is #t411 
the opinion of this court and will contrel eur sonclesion in the 
present couse, AN 
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The deoree of the Chaneeller diautssing the bill for 
want of equity is affirmed, 


APFIREED, 


Dever, P. q., and Batehett, Jes cencuy. 
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WR, JUSTICE BeSUELY DELIVERED THE OPIRION OF FMR COURT, 


December 23, 1915, plaintiff was etruck and ine 
jured by an aute truck belonging te defendant. She brought 
suit for damages and upon trial had a verdict ami judyment for 
$3500. Defendant has appealed. 

«he two ccourrence witnesses testifying were the 
Plaintiff’ and the driver ef the truek, With due regard to their 
somewhat variant stories the jury could properly believe that 
on the morning in question plaintiff was walking east on the 
south side of Seventyesixth street, an cast and west street in 
Chicago, towards the southeast corner of its intersection with 
Vineeormes averme, which runs north and south. Her purpese was 
te beard a northbound street car on Vincennes which had stopped 
at that corner for passengers. She walked im front and north of 
the street car and turned towards the south, walking between it 
and the east curb alongatide of the street car, to reach the 
rear entrance dcor. At this time the aute truck came from the 
south suddenly and attempted te pass between the east curb and 
the street car and ran into plaintiff, inflicting the injuries 
in question. There was introduced in evidence an ordinance of 
the Gity of Chicage declaring it unlawful for any person driving 
® vehicle upon the streets of Chicago, upon overtaking any street 
oar which is stopped for the purpose ef taking on a passenger or 
passengers, to pernit or caus@ said vehicle to pass or avpreach 
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within tem feet of enid car as long ae 1t is stepped or recaina 
atending for the purpene of discharging or taking om 2 passenger 
oxy passengers. 

Taie is the all too faniliar cane of an autamebile 
attempting te page between the sidewalk and « standing atreet oar 
whieh passengers are boarding. The Jury preperly found the de- 
fendant guilty ef the negligence charged in the decleraiien, 

Plaintiff wae met guilty ef centributery nsglicence, 
She wae nataraliy hurrying alongaide the etrest car for the gure 
pose of bearding 1+ anid hed mo reason to anticipate thet defenide 
ant's automobile wuld suddenly drive into her in unlawfully ate 
tempting to pasa the etreet car, 

Complaint i» made of the rulings ef the court uven the 
atmieeibility of evidence and upen inatructions, but we find nothing 
of suffielent importance to Sequire a reversal, 

Tt ie said that the damages cre axeessive, She suff ered 
& large contusion cevering the greater part ef the left side, alse 
bruises over the pubio bene; ewelling of the lege foliowed and ape 
perently a hemorrhage of the tissue, At the time of the trial there 
still remained a large rell of theeue extending from the front te 
the back of the left thigh, which the decter said was ercbably 
fibrous tiasve left over from the injury, he was confined to her 
house fer two or threa months following the injury and received 
treaiment from physicians, There wes evidence indicating that her 
injuries were of a permanant nature and affeoted her werking ability. 
4% the time of the accident she wan employed as a waitreas ond there 
was considerable evidences that since the injury she was uneble te 
work without pain and could work for fewer hours a day than before 
the secident, The record does not Justify a conclusion that the 
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vyardict im excessive. 
We wea mo sufficient reagen te reverse, ond the 
dudgmont is affirmed, 


Dever, %. Jae ane Hatenett, Jay Concur. 
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2241.A.646 
WR. JUBTICKR MeSURELY DELIVERAD THR OPINIGH OF THX CouRT, 


Thie is an appeal from an order of the “unicipal court 
entered upon a motion te correct the record in the abeve cause, 
June 5, 1914, plaintiff brought a suit againet defend- 

ant, June 15th default and judgment were entered for his failure 
to appear. Subsequently defendant by leave filed a petition te 
vacate this default and judgment, ond plaintiff wae ordered te 
file an answer, which was done. September 93, 1915, the case was 
placed upon the regular trial eall and when called no one anoware 
ing, the suit wae diemiased for want of prosecution. [4 next ape 
pears that February 15, 1920, a motion va» made by plaintiff to 
set for hearing the petition of defendant to vacate the default 
and judgment, and plaintiff's anower therete, and hearing was sat 
for Pebruary 25, 1920, The next order appears May 7, 1920, when 
Plaintiff moved the court te correct the record in this cause, 
which motion was set for May llth, and on this latter date the order 
wae entered which is the subject of this appeal. By thie, the 
eourt, after referring to the recerd, ordered 

"that the record of said order entered herein upon Septenber 

23, 1915, be and the same is hereby corrected so that it shall 
show, it is HEREBY OADSARD to shew that said petition of 
the defendunt was diguiessed for want of prasecution upon said 


September 23, 1915, and the clerk ef this court is therefore 
erdered to correct said order sccordingly.* 


Net 
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the entry of such an order was on error. hie court 
should have set aside the dismiseal for want of prosecution and 
ahbould have set down for hearing the petition to vacate the dee 
foult judgment whieh had been set for February 20, 1920, but 
for some reason that is not apparent had not been acted upen. 

Placing the ¢age upen the trial oall Gepteuber 25, 
1915, waw a winisterial error of the clerk of the court and could 
preperiy be corrected by the writ of error gorum pubis. Cranmer v. 
Commercial Ken's Association, 860 111, 616. The dismissal being 
eet aside would leave pending the petition te vacate the default 
Judgment. 

the order of the Mumicipeal court is therefore re- 
versed and the cause is remanded with direetions to enter an ore 
@er upon plaintiff's wotion aetting aside the dismissal order of 
September 23, 1918. The court should then met for hearing the 
petition of defendant to vacate the default Judgment and the 
anger of plaintiff therete and should proeecd te dissese of 
this forthwith, 

REVERSED ANG REMARUED WITH SIREGTIONS, 


never, ?. Tes and Hateheti, Jos CVI? e 





& | 
ahek ae tae 


PON Me 





J£8 aodiged Clon late ot mg omay a4 getnats ? a 
hive» hme Prweo oft ‘to Gtelo otf Yo sexe tubrevelbnla sui a a 
Gomes aiden merop saxth to thew att Ke 

gated Loge tra th oat Bee oh LE, 008, Bedseh eee 
Stuwtah ald osagnr of woitltes of? smthang evee) | 

Sea eaty ct ae 

on exatovers nb rune, faaheoes st 0, selena | 

+t me tobue of umolgverio dete cilia ai Sanee, 
oct quttes teh fom set Miwoda dame ene ALCL gf 

od ohn Iuombst, Laat oti etwoee ot taabaateh 2A, 

te saogeth 04 bievoty bisaia bas otewesty 2th see 


















OUOLTOARTG RELY CHAKA CRA CORAINMM cet ial 
Tie sh prone bas, a8 hs py 

“Wei: nice onal a a 

mer ey armies 

dia: sab * : ; ; . fs 









APPEAL PRG SUPERIOR COUNT OF 
COCK COUNTY. 





MR, JUSTICH MeSUHELY DELIVERED THR OPINION OF THE Court. 


Plaintiff brought muit te reeaver damages for pergenal 
infuries sustained by reason ef defendant's alleged negligence in 
Pespedt to ome of ite streets, Before plaintiff had completed his 
evidence the trial Judge interrupted te indicate that im his opine 
ion plaintiff was not entitled te recover and after considerable 
argunent, instructed the jury to that effect and judgaent vas en 
tered in favor of defendant, from which plaintiff appwals. 

The declaration was that defendant, in violation of 
ite duty te kewp streets and highways free from obatruction and 
euffielently lighted sco as to be reasonably safe for the traveling 
public, negligentiy perndtted pillars or peste for a viaduct to be 
ana rewnin in a publis atreet ao that plaintiff, while riding in his 
automobile and in the exersise of due care for his own oafety, sole 
idea with said pillar. Certain ordinances were pleaded with refer 
ence to obetructions in the street and also an ordinance with refers 
enee to lighting, and 1t was aliaged that it was defendant's duty te 
keep the highway free from chstruetions and to cause signal lights 
te be pleeed thereon se as to render the same reasonably safe for 
the traveling public, but that defendont had negligently poruitted 
posts and pillars te remain in the middle of the street witheut 
signal lights, 

The evidence tended te show that Milwaukee avenue is a 
publie street running northwesterly and southeasterly in Chisage; 
that at @ certain point o railroad company had constructed a steel 
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viaduct over it, whleh was supported by three steel pillars or 
posts set in the middle of the atreet and alac by shellar seta ef 
piliare on the public sidewalks near the cuxb lime; that sada 
viaduct and pillars were painted black ond illwainated at night by 
three swall oleetrie lighte in the upper part of the thaduct next 
to the pilieare est on the sidewalk on the north vide ef the street; 
thet some four hundred feet northwesterly of thie viaduct there 
is another viaduet over Milwaukee avenue of the game type except 
that it has me supports in the middle of the street; that it is 
painted white; that upon the night in question pleintiff was driving 
his auntemobile southeasterly along Milwaukee avenue at a speed not 
te exeeed twelve or thirteen miles an hewur; thet he passed under 
the first viaduct, bat because of darimess and rain and the in- 
sufficient Lights plaintiff wae unebie to see the pillera set in 
the middle of the street until the front wheels ef the machine 
ware within a very few feet therefrom; that he triad to avoid 
striking, buat failed; that a collision resulted from which plaintiff 
suffered the injuries fer which suit is brought; that the automobile 
was badly damaged and while it was being taken te the curbetene 
nearby three other sutomebilea met with similar aecidents st the 
game place, so that a police officer tock a lantern and warned 
appreaching automobile drivers of the danger ef eslliding with the 
posta, 

The trial court first seemed to be of the opinion 
that plaintiff gould net recover beeause he wae guilty of cone 
twibutory negligence, saying, "I hold thet plaintiff was gulity 
of contributery negligence, On a dark night if would be the 
duty of a man caning or going te be vory careful in pleece “here 
he knew he could not see." Obviously plaintiff eeuld not be 
oei¢ te be guilty of contriburety negligence as a matter of low. 
Reasonable, fairminded men of ordinary intelligence would differ 
ae to thie and it was a question of fact to be subaitted to the 
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jury. Tt is wreeceesary to site smy decisions ween this well es» 
tablished rule, 

After an ecxtended eollequy the triel court seaaed te 
have been of the opinion that there was ne necligence om the part 
ef the Gity because the piilers in question were placed there as a 
part of a syaten of consteuetion and were neeassary fer the pure 
pose of keeping the vieduct in plage “so £4 wHLL net fo. down, * 
and that defendant “1a wader no obligation to save that olace 
lighted or to de it." 

Undoubtedly the City im the exercise of its Judicial 
functions had the right te autheriue the cometxvetion of the viae 
duet and te provide for ite support by proper sillere etarding in 
the street, but it does met follow thet it ta rot liable for ac- 
eidents resulting therefrom, If the slam adepted ic euch that the 
street is thereby remiered unsafe om! dancerons to pereons veing 
the higheuy, the City is bound te mmley reasenshle pracentions 
to protest gach persons against fajery. While the Judicial ace 
tion in the first instawe earmet be questinnsd, the City ta bound 
in the execution of its ministerial duty, reasonably to cusra 
against dangers to persone lawfully using the atrast whe may be 
expensed to unnegaasury and unreasons)id Gauger thercby. Aq was 
aoid im Gity v. Lecisiee, 49 i321. 476, when a tiacretionary power 
is exercieed *1t must be in wach « mannsy 25 ent te wrroee others 
to injury. A corporation, like individusls, is required te exer« 
eive ite rights amd powers, and vith eveh vreeantions as chall net 
subject others to injury." In Eayins v. City of Peoris, 41 111. 
802, it was held that indepenlert of amy plan for publie imwrove- 
went which the comion counsel might see fit in its wisdom ta adopt, 
it vas bound so to eontrel and menage it that injury would not 
Fesult to individuals. See alep/Silion on Municipal Corporations, 
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seetions 749, 342; Tiedman on Municipal Corporations, saetion B24. 

Ye hold that the questions of whether or not plaintiff 
was in the exercise of dus care for his own safety at the time of 
the secident and whether or net the defendant was negligent in 
permitting pillars to be conetrusted and placed as they were, and 
whether they were eufficlentiy lighted se as reasonably to avprise 
persone using the street of thely presene:, wore all questiona which 
whould have been aubaitied te the Jury fer determination. 

The peresptery inetruction te find fer daferviant was 
erroneously given and the judgment is reversed and the eause io 
Yoneanded for a new trial, 





Dewer, P. J., amd Matehett, 7., sonour, 
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9941.A. 646 


MR. JUSTICE M@SUEALY DWALIVERRG Tie OPINION OF THY COURT. 





Thia is an apveal by defendante from a deersce extered 
upon a b111 in the nature of a bill of review, 

It seena that the ease of G'irien v. O'Brien, We. B. 
3754 was on the trial calendar @f the Gireult court, but for cere 
tain reasons the ease was stricken from the trial call with the 
suggestion that it be put back when the report of the Kagter in 
Chancery, to whom the matter hed been referred, wae filed. Subse 
quently, apparently through inadvertence, another Judce ealled the 
case for trial end it was diawiesed for want of oresecution, 
although none of the attorneys for the party was in court or knew 
that the case wae on calli. Gubsequently a petition to vacate the 
erder of dismissal was filed, but the court held it had mo jurise 
distion. Then followed thie bill, and upen hearing the Chanceliler 





found that the order of dismissal above referred to was erroneous 
aml eoourred by the misprigien of the clerk in plaecing the ease 
a@ @econd ting on the trial calendar. A decrea was entered vaceting 
that order of dismiseal and reinstating the case for further pro- 
eeeding, All the parties concerned have consented te this except 
the apyellants. 

4gpeliee moves that thie appeal be dismissed beeause 
the order appealed from is not a final order, and we are of the 
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opinion the point is well taken, 

4m order or deeree ia only final and apvealable when 
it temuinates the Litigation betwoen the parties on the merite ef 
the case, se that when affirued the court below has only to pre} 
ceed with the execution or decree. Regential v. Zoard of Bduea 
tion, 239 111, 20, An order merely setting aside a disuiseal and 
reinstating a eage for further procesdings ia not a final, apecale 
able order, Walker v. Oliver, @5 111, 199; Adaoski v. Zieezgrak, 
170 TL1, 373. A onse precisely in point is Hogue v. Nogue, 161 
Till, App. 705, Many ether cases to the sawe offeot wight be cited, 

Ae the deores in not a final erier, this a»peal tsa | 





digeieaed, 
APPRAL DIGME SEED, 


Dever, F. Fes and Mateheti, J., sencux, 
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we, 
RA, JUSTICE MeSURELY OSLIVERED THE OPINION GF THE Cou, 


This is an appeal by defendant im an action in foreible 
detainer. 

The abetract filled violates rule 15 ef this court in 
failing to set forth the pleadings in condensed form and in failing 
te give the judgment. This alone would be sufficient ground to af~ 
firn. 

We assume that the judment was against defendant. The 
points presented concern the wufficiency ef a thirty day notice to 
terminate, 

The statute does not specify any particular form for 
ouch a notice, It simply provides that in a tenancy by the month 
the landlord hae the right to tereinate the tenancy "by 3 days 
notice in writing,” and te maintain an action for fercible detainer 
or ajectwent. In thie ease the notice was served Jamuary 31, 1926, 
and called upon defendant to vacate “by March lat, 1920." Thies ac- 
tion was commenced April 14th. Defendant contends that this notice 
is only a twontyenine day notice. PFebruary of that year was leap 
year and contained twentyenine daya, The Utatute on Notices, chape 
ter 100, seetion 6, previdea that in computing time for which any 
notice is to be given, the first day should be excluded and the 
last included, Excluding January S3lst and coumting the twenty-nine 
days in February and the first day of Mareh, we have thirty days, 
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the proper notice under the statute. 

Defendant's argument ie predicated upon the fallacious 
assumption that the thirty days must be synehroneus with the rental 
month, We know of mo rule whieh requires this. A notice can be 
given at any time during the rental wonth, The protection te the 
tenant is that no forcible detainer action can be properly commenced 
until after the expiration of thirty days. 

It was not necessary to deseribe the premiees in dee 
tail in the bedy of the notice, it is sufficient te use language 
which may identify them. ‘The instant notice is addressed te the 
tenant at the building fleer ami the street mumber, and the notice 
describes the preaises as "the apace you now occuvy.* This was 
sufficient. 

There is no merit in defendant's pointe and the 
dudgment is affirmed. 


AVFI RZD. 


Dever, ?. J,, and Watehett, J., concur, 
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UR. JUSTICE BeSURRLY DELIVER THE OPINION OF THE COUNT, 


This is an undefanded appeal from an order of court 
éenying a wetion ef defendants to vacate a judgment entered against 
thert, 

Plaintiff comsenced an action in tort, ad darn 3600. 
Defondantsyleaded generally, also stmtute of limitations. The case 
Was placed on the regular trial e211 Yowewber 7, 1919, and ne one ap~« 
pearing was diguissed fer want ef prosecution. The next day plains 
tiff, without notice to defendants or their attorneys, wade a motion 
to set aside sald diewissal, which wae allowed an4 the gase was ime 
mediately reinstated for trial and immediately called fer trial and 
tried ex parte and judguent entored against defendants fer $780. 

| Defendants discovering thie, antered a wotien within 
thirty days theresftor te vacate said judguent. The cotien was sup- 
ported by affidavit setting up these facta, also that defendants 
with counsel were present in court November Tih, ready to try eaid 
gage, and it was disaissed for want ef prosecution, ‘“Gnvieusly it 
was error for the court under such cireumstances to vacate the 
order of diemissal without notice to defendants and to proceed te 
8% parte trial and judgeent. 

Under such elreumstences defendants’ motion te vavate 
the judgment should have been allewed, The order ef the trial 
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court will therefexe be reversed and the cause remanded with in- 
structions to ullow the wetion te vacute the judgvent and te set 
the ¢ase for trial forthwith, 

ROVERGED AWS HAMARDED YITH DI Aec? tows, 


Dever, >. J., aud Matehett, J., concur. 
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Wi, JOOTICE MesUARLY DALIVARSD THE OPINION OF THR coyrT. 


this 14 an eppeal by defewiant from a decea¢ sustaining 
a Master's repert upen an secounting. 
againet defendant, Joon ¥, Karn, by a DILL seeking an accounting 
ami the right to redeem certain property from a foreclosure sale 
after the statutory time for redeaption had expired. Craven gub- 
sequently died and the Kerthern Truet Company ae truates war sub- 
atituted aa complicinant. Tho Trust Gampany hee since resigned as 
trustee and Kathaniel &, Jones hes been substituted, 

Am interlocutory decree woe enterad finiimg that at 
defendant's request Graven had axesouted a power of attorney for him 
to act ae agent for the purcose of eolleeting rents, meking neeessary 
repaira, ete., the ourplus, if any, to be applied @n account of the 
indebtedness, if any, of defendant, ond that defendant entered inte 
possession thereunter; that on agreement bead been made between the 
partion, whereby complainant should be allowed a reasonable Miwe te 
vedew after tne expiration of time for redemption ee fined wy Las; 
that 2 was defendant's legal duty te aeecunt to complainant on dee 
“wana, vat that he failed ant maglected 20 to de, It wan ordered that 
complainant be peraltied te redeem within a reasonabl« time upon paye 
ment of the amount due defeniant, and that complainant was entitled 
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to an necounting of all monays received and paid out by defendant 
en acecunt of said mortgaged preaiess, Reference was had te a 
Meter to make the acount, 

Svidense was taken and the Master filed an secount te 
whieh defendant made «a muber of objections, vhich were overrules, 
These objections were filed as axeeptions before the Chancellor. 
They were overruled and a deeree was ontered sustaining the Mase 
ters repert and deorecing that there was due defendant, “aim, 
$2290.30 plus 6 per cont. interest from April 71, 1025, ond de- 
fondant wee ordered te surrender the mortgaged preaises to com 
Plaiment upon the payment of this amcunt and to auke a conveyance 
@nd quit claim to seuwplainant of all defendent's interest in the 
property. 5; 

We affiem the decree becouse of the ineuffici ent 
character of the objections and exseptions filed by defendant to the 
Master's report. There are trelve ef auch objections. A typical 
objection ie as fellows: “GS. The master, by sald report, on page 
&, finde that ites 9 of complainant's said objections should be 
@ustained and the item disallowed te defendant, whereas the evi- 
denee shows acid item ahould be allowed to defendant." Such obe 
jections present nothing to the chancellor upon which any epinion 
eould te formed, Guach exeoptions keye been deseribed as “toe gene 
eral, indicate nothing but divsetiafestion with the entire report 
and furnish me specific grounds as they should have ¢one wherein 
the defentant has wuffered any wrong er as to which of hie rights 
have been disregarded.” Story ¥. idvingsten, 13 Peters, 390, 
qhoted with approval in Giling v. Faryeli, 34 111. App. 254. This 
case leo quoted from Beergon v. Atwatay, 12 Mich, 314, concerning 
& Gisiler exeeption: “It pointe te nothing, It ic aimlese. it 
finds foult with the repert without giving any reason for it em 
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tpt the common one always given by the vanguighed party, vis, the 
devivion te wrong and that great injustice haw been done te hin.” 
Amd again it was there stated that auch exceptions would require 
the court to anbark on a voyage ef discovery through aany type~ 
written pages of the recor, “without chart or compass, te ascore 
tain whether the Muster had made right conclusioms of feet from the 
evidense, * 

Emeeptions te a munter'a cepert are in the nature of 
epoelal demyrers and euat state apeoificnlly amd comcietly the 
— emoepted to. Belfekt +. Hanmer, 154 P11. 646; Soringes 

gebeli, 161 211, 36%, 

Xt ie argued by eounss] for defentant that the Master 
should net hove taken the aawilnt due by the foreelooure sale and 
defiotency deores as « basie of the acecunting on redewiien. Thie 
was the proper bagie. The trust deed and noten were merged in the 
a ee ee ee 
sual defielency, which hee sinve been paid. Haxgon v. Eathesds 
Sactiet Smaveh, 802 111. Fd, ne Velen whe Cee tentnhie in the 
foreclomire proceaiing he cannot mow complain of the accmunt stated 
in the decree waieh he progured, the present bill dees not attack 
that deeres, ao it mst be considered os a conclusive adjudication 
between the parties of the amount due and henes oust be taken as 
the besie of the prosant seacunting, This is a redeeytion trem the 
gale under an extension of the time of redemption purmant te 

| te 











Moet of the items in controversy have te de with 
sertain expenditures in the nature of improvenents on the praises 
im question, Ap noted shove, the objections and exeeptions te 
these ites simply make the general claim that they should have 
‘been allowed te defendant without pointing out thelr character, 
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mncunt, oF neseesity, The Master found that thease changes and 
elterations were net negeseary repaiya or imprevecents, As ouch 
findings of feet sre not ehjected te and ao no sufficient reascus 
ave presented te ue te justify a different opinion, the Chapselier's 
approval of the report in thie respect will mot be disturbed. 

Thie is « ease for the application ef the rule that a 
mevignges in posesesion hae wo rigkt unless by the consent of the 
mortgagor, to gut new improvesents on the preperty, and he will net 
be allowed eredit fer the same unless he oan show that thay were 
proper awl necessary te keep the premises im good comtition, and are 
rather repairs than iuprovesentsa, Black on Mertyages, 414, 414. 
Particularly applicable is the language in Saft) v. Einolaiy, 5 
Gilwan, 106, 


wade te allew for buprovementea eade under such circumstances 
oP eee mag She cunoukin ta cour Leskaeien: aaa aaaek an 


oe, ty to, defeat. the redsnotion cAtegether by making ae Be 
the purty entitled to redeem could never yay for. The 
fer vuln sot aster allow ome perpen te sake another Hie debter in thie 


Defendant wan ost ontitied te eammiceicas fer colicete 


ing rents, A mortgagee eamwet charge for bis time in handling prope 
erty and collecting rents. 27 Gye. 1046, either is be entitied 


to compensation ag agent. The power ef attorney uwrier which he 
acted made no provialen for compensation, but gave his the same 
tights whieh he hed as mortgages. FPurthersere he wae found to hare 
violated bis agreement and obligations to complainant, and under 
such oirowsetances will be denied eonpensation. & Corpus Juris, 
2. 

The deeres properly taxed 211 cents sgainst defendant 
for the reason that where the wertgages by hie wiseonduet makes 
the expense necessary, be should be charge! with the costs, Saye 
dere v. Bonk, 151 112, 407. 
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. it hae mot been made te appear that the deeree wan 
improperly entered, and 1¢ wiBl therefore be af fired, 


Dever, 7, 34, sad Matohett, Toy AUTH. He 
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MR, JUSTICE MeSUNELY DELIVERED THE OPINION OF THE couRT, 


This is a case brought under the Bustardy Act tried by 
the court. Defendant denied the paternity of the child, but he was 
found guilty and adjudged te pay relatrix $1160 in instalinents fer 
the support, maintenance and education of the child. 

Plaintiff testified te repeated semal relations with 
defendant during the latter half of the year 1918, which are admitted 
by him. The parties then separated for a tine, but plaintiff says 
they met again in August, 1919, when intereourse with defendant took 
piace. Her child was born about nine months thereafter, This latter 
occurrence is denied by defendant. 

It is argued here that the finding of the court was cone 
trary of the weight of the evidence. The record would not Justify us 
in se holding. The trial court was better able than are we te pass 
upon the credibility of the witnesses and we shall not disturb the 
finding. 

There wae some irregularity in the orfer of taking 
testimony, but as the case was tried by the court there was no 
prejudicial error in this, 

From the competent evidence in the record the coukt could 
properly find defendant guilty, and the judgsent is affirmed, 


AFFIRMED, 
Dever, P. J,, and Matehett, J., concur. 
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WR. JUGTIGE MOSURELY DPLITSRYD THE OPINION OF THE cover, 


Plaintiff, indicted with others, upen triel by the 
court, wae found guilty of receiving stolen property «nd 
gentenes’ to imprisonment for one yeur in the House of 
Correction and fined @800. He aske for reversal. 

it is sontended that defendant wae not identified 
ae the party receiving the stolen property, ve held thot 
identification was euffiecientiy proven. The witness, Pankewits, 
testified that he, with a man nemed Bulger, stole the gootn in 
qaestion and took them away in an automebile and unleaded them 
ot defondent's place of business. He wen then asked if he 
kmew the defendant, Peter Salerne, and anewered that he aid 
and thet he had first met him when the man Sulger teak the 
witnese with the goode to defendant's etere, eich wor about 
two boure after the goods were stolen. 

it ie seid thet the witness wan confused betwen 
defendant Foter Selerno, and hie brether Deminick. eth these 
men were prevent at the trinl and the witness was acked ts 
identify the defondent, and he did so by indiceting. The record 
does not say which mon he indicated but there is no claim that 
it wot not the defendant. 

Censiderable complaint ia made of alleged biaa er 
Prejudice en the part of the trial judge, who, upen the trial 
ef another case hed te determine the identity of Peter Salerno 
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and his brother Dominick; the Judge onid th-t he did net want 

the confusion between them, which then arose, to oemur in the 
instant esnse., We do not think thie would indicate any bias on the 
part of the court; the judge merely recalled a former experience 
as justifying his attempt te avoid eny mistake. 

Ab the conse wag tried by the court without the help of 
a jury, such remarka as were mule cannot be considered prejudicial. 

We do not find ony improper evidence admitted which 
sould have been harmful to defendant. 

It is said thet there was oa fatal voriance between the 
nome of the porty whese goede were taken, ac it appears in the 
indictment, "Norris Toldscmeidt end Company, Incorporated, a core 
poration,” while the «vidence shows thet the neme is Morris 
Geldschmidt ond Company, a corporation. Yhis is net a voriance; 
the word *incorporated* in the indictment was superfluenes it is 
the seme «as the word “sorporetion." If defendant thought thie 
Wat & Variance it should have been pointed aut upon the triad. 
People v. Belnick, 274 221. 616. The sorperste nome wan 
sufficiently proven and ite officers were given and there was 
gaffieient evidence that it woe «a legaliy orgenised sorporetion. 
People v. Burger, 25° Ti, 284. 

We think the evidence justified the finding of the court. 
The gootn were stelen and tuken to defendant's place of business; 
there was evidence that he there said the thieves money for the 
goods. The ecurt saw the witnesses and wae better able te judge 
ef their eredibility then are we. The reeord justified the finding 
and aa there were no prejudicial errors upon the trial, the judgment 
ie sffirmed, | 

AYP IGED. 
Dever, F. J., ond Matchett, J., coneur. 
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UR. JUSTICE MeSURELY DELIVSAED THE OPINION OF THR COURT. 


Plaintiff entered judgment by confession on a note 
for $150 signed by defendant to the order of plaintiff. De- 
‘fondant moved to vacate and set thin aside, which war slloewed, 
and he wan given leave to defend. On the trisl the court found 
for defendant and judgment wes entered accordingly, from #hich 
Plaintif’ appeals. t 

Plinintiff is a real estete broker, and the note in 
question was executed by defendant upen the ame day that a 
contract with reference to the exchange of properties was 
executed by defendant and another person. The note represented 
the commission and wae to be paid when the exchange of 
properties was consummated pursuant te the contract. The other 
party to the contract defaulted and the exchange was not made. 

Pursusnt to the contract, each party executed notes 
of $500 each, av laquidated demegesn to be paid by the party 
whe failed te carry out the contract. These notes were given 
te plaintiff. Zt does not appeer that defendant's note hae 
been returned to him. 

fueh a contract hea been construed te be merely an 
option centract and not a eantmact whoane opecifie perfarnance 
gan be compelled. Dayis v. Isenetein, 257 111. 260. It has 
also beon held thet « broker ig not entitled to commissions «ho 
merely procures an option contract and no sale takes place. 


Lawrence Ve Rhodes 186 211. 96. 
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Theae Gases suppert the judgment ef the trial court 
and it de «ffiemed. 
APPIMED. 


Dever, P. Jeo and Hateohett, Je, concur. 
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APPRAL FROE 
CIRCUIT COURT, 
COOK County. 


9241.A.648 


BA. JUGTICN MesVNELY DELIVERED THE GPINICH OF THE coURT. 


The defendent brings this appeal to reverse a 
judgment against it on the verdict of a jury for $915. 

Yeilure of beth counsel to observe rule 19 of thie 
court with reference te the form of the brief has mada 4% 
difficult for us to obtain a definite impression of the 
aalient points involved. We refor expecialiy to the 
provision (third) thet where a ease depends upon the evi- 
dence, the leading facts should be first «tated "without 
G@iseussion or argument and without detail.” 

Plaintiff was employed os phyeleal director by 
defendant and we understand thet he seeks toe recover compensation 
made up of two iteme, (1) extra services rendered an ouperintene 
dent of the Park Dintrict of defendant for a six months period 
tommencing November 1, 1916, and ending April 3, 1917; and 
(2), he wen discharged from omployeent on April 3, 1914, ant 
he claime te be entitled to his solary of $150 a month as 
physiesl director for April and Kay of thet yeer on the ground 
that his employment was for the year expiring June 1, 1916. 

Vithout commenting upon ell the points made, we 
held thet this judgment cannot stand and that the couse mast 
be reversed for these rexvons, 

Plaintiff? was not entitled te receive compens«tion 
for the months of April and May, 1916, but was entitled te 
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receive compensation only to the dote of his discharge. By rule 
adopted June 6, 1916, which was in foree at the time that plaine 
tiff was first employed, it wax declared that upon the dismissal 
of any employe he shall be entitled to his sslary to the date of 
hie dienisend only and thet ali employee accepting positions do 
80 subject to said rule. Further, on Worch 26, 1016, the 
commissioners by ordinance provided thet after Jume 1, 1916, ne 
employe should be engaged by the year, but that oll employes 
should hold their positions at the will of the Board, snd that 
ail who were appointed for terme of one year should cease to be 
om that basis after June 1, 1916, and the tenure of their employ- 
ment should be at the will of the Heard. Plisintiff must be held 
to have contracted with reference to this by law and ordinance 
and it ees error to permit the jury under inotructions to award 
plaintiff sempensation for time after the date of his discharge. 
As to the se-called extra services as superintentient 
during the eix-menths period when there was no reguier superintende 
ent, if the evidence showed an employment of pleintiff by the Beard 
or ite precident and shewed alee that plaintiff did the work af an 
acting superintendent and that such services were accepted by the 
Board, then the defendant would be bound te pay for the sume, either 
the price agreed upon or in the absence of such an agreement, whet 
they were reasonably worth. It is ef weight in thie connection to 
mote that plaintiff first claimed §50 a month, er $300 fer the 
entire period of his alleged extre services, There is stundant 
authority to support the propesition thet where oa contract of 
employment is made within the general scope of the power to employ, 
the obligation arising therefrom is not ultra vires. The 
municipelity will be liable for the value of services rendered 
and accepted under such contract. Among such cases are Chicago 


Ve B, Ce Ge & St. Tee Aye CO, 244 Ill. 220; HoGovern ve. City. 
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261 I11. 283; Badger v. Inlet Drainage District, 141 Ili. $40; 
Holmes v. City, 205 111. App. 445; Village of Harvey v. Wilson, 
78 Til. App. $44; Antionel Meter Co. v. Bellwood, 192 I11. App. 
424; City of Taylorville v. Hogan, 130 I1l. App. 70. 

May v. City, 222 111. 505, in not in conflict with 
these decisions, fot the question there was the payment of an 
extra componsetion for extra work whieh work the employes we re 
obligated to do fer the salary whieh had been fixed. The case 
at bar is one where pleintirr alleges thet pursuant to an egree- 
ment, he performed services in another office or position than. 
his ow. 

There is a suggestion that the jury silowed plaintiff 
enly his claim for services an superintendent, plue his compensation 
for three daye in April, 1918, as physical director. It cannot be 
enid with eny certainty that this wee the basie of the verdict. ‘The 
jury was improperly eliewed to bring in compensation fer the time 
efter plaintiff's discharge. In view of plaintiff's cleim of $300 
for extra pry when firat presented to the Seurd, it seems hardly 
probable that the jury awarded him $960 fer this. 

fhe judgment must be reversed and the cause remanded 
for further preseedings not inconsistent with this opinion. 

REVERSED AD REMANDED. 


Dever, P. T., and Watohett, J., concur. 
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APPBAL FRGH 
MUNICIPAL COURT 
OF CHICAGO, 





3. 8. BERRY and ¢C. 9. mWLLENTx, 
: Appellants. 


wR. icine a DELIVERED a SF. on 4 G4 8 


Defendants ask the revereal of a judgment for $560 
ageinst them, had by plaintiffs in an action based upon a claim 
of fraud and deseit, tried by the court. 

Defendants are real estate brekers and the alleged 
freud and deceit relates to a representation said te have been 
made by defendant, Berry, as to the width of « lot. 

The evidence shows that one 3. ©. Caldwell wee the 
owner of premises number 7657 Gouth Sangamon street, improved 
with oa dwelling house; that defendants were hie agents; that 
on the evening of April 29, 1926, plaintiffs with two sone 
went with defendant Berry, to examine the property with a view 
ef purchasing the same. Piaintiffs with their sone examined the 
house and let. it was about 8 ateleck in the evening; plaintiffs 
testified thet they asked Rerry the width of the lot ond there- 
upon he paced it off before them ond said that it was thirty-seven 
feet wide. Cnldwell the owner, and his wife, « witness named 
Zimmerman and defendant Berry, all of whom were present at the 
time, denied categorically thet defendant Berry either paced 
off the lot or geve any statement as to ite width. Witness 
Galdwell says he told plaintiffs et different times that evening 
that the lot was thirty-two feet wide, thet he also heard his 
wife, Margaret Caldwell, tell Ere. Gaskin the lot wee thirty-two 
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wide. The witness Zimmerman aleo testified that he heard 

Mre. Caldwell tell this to Ere. Gaskin, and defendant Berry 
testified that Ur. and Mra. Caldwell told the intending pure 
chasers the lot was thirty-two feet by 1°53 feet; defendant also 
testified that he knew this was the width of the let, az he had 
made wales in that bleck. All the parties agreed that « contract 
in writing for the purchase of the lot was presented and signed 
by plaintiffs and 0. ©. Caldwell and his wife, and $500 was 
deposited by plaintiffs as earnest money and held by defendant 
Berry. the contract ia in the record and clearly describes the 
property ae the north thirty-two feet of lot twenty-one, etc. 
Plaintiffs testified that this description was not in the cont ract 
when it wae signed by them wherere the other parties present at 
the some time testified it wse and that the contract exhibited 
upon the triel was in the same condition os when it woe executed 
by the parties. ‘iometime in the follewing June plaintiffs 
notified Caldwell, the owner, that they did not wish to carry 
out the contract and therewss evidence of a statement made by 
Ure. Gaskin indicating regret that they had contracted for this 
property as they had found another piece they liked just as well, 
which could be bought for a less amount. 

Taking the story of the plaintiffs and their witness 
as true would not make defendante lishble fer fraud and deceit. 
Sven if Berry di¢ attempt to give the width of the lot after 
Peeing it this could be only an approximate estimete. The parties 
/were dealing ot arm's length end pleintiffs or their sens could 
have meade their own estimate ar to the width of the let by pacing 
it or some other impromptu expedient. Stepping eff a distanee 
for the purpose of making an approximate estimate is done 
frequently, tmut an estimate based upon such o erude method of 
measurement, when done in the presence of others, could not be 
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considered at a representation to them of the exact menaeurement,. 

We hold it was shewn by the preponderance of the 
evidence that plaintiffs were informed at the time that the let 
wae thirty-two feet wide ond thet they execufed the written cone 
tract describing the premises as having this width. 

The judgment of the trial ecurt was not only egainst 
the weight ef the evidence tut the prependcrance wus in faver 
of defendants. The judgment ic therefore reversed and as there 
ean be ne recovery judgment of nil capist is entered in this 
courte 

REVERSED ARD JUDGMIMIT OF NZL CAPLaz. 


Dever, PB. J., and Hatchett, J., concur 
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ARTHUR M. ADLER and GLENN AMS » 
co-portnere doing business uhder 
the firm name and style of 


arthur M. Adler & Co., sorersiees./ 9 94 } A. 6 4. 8 


i> ve OPINION OF THE couRT. 


) aPPBAL PROM 
MUNICIPAL COURT 
OF CHICaGe, 


Plaintiff bringing euit for the balance claimed tea be 
due for goods seld end delivered, upon trial by a jury had a 
verdict for $326.62, upon which judgment was entered from which 
defendants appeal. 

The controversy arises out of » shipment of 1,200 
tierces of tallow from the plaintiff in Tacoma, Ysshington, to 
the defendants in Chicago, under a written memorandum calling 
fer delivery “f.0.b. Tacoma, Yash.” efendeants claim thet when 
the tallow reached them in Chicage they had it weighed and found 
a shortage of 3,300 pounds between the Chicage weight and the 
Tacoma weight. They remitted on account of the sale but 
deducted $362 to cover thin alleged shortage, with one-half 
the cost of weighing. This suit was to resever this amount 
withheld. 

Svidenee wen given on behalf of plaintiff thet the 
gross weight of the tallow in Tacoma was 548,844 pounds, deducting 
the tare weight of the tierces ieft a net weight there ef 465,383 
pounds. | 

: The sale was f.0.. tacoma, and the law is that 
delivery on board there wae delivery to the purchaser who must 
sustain any less in weight sustained thereafter, Defendant, 
however, questions the proof os te the weight when loaded in 
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Tacoma, on the ground that the witness testifying thereto, stated 
that he personally only weighed the gross weight, that is, efter 
the tierees had been filled; that he took the tare weight from 
the markings on the tierees mat these were made by the foreman 
of the tallow department who doer not testify. It may be con- 
coded that this does not meet the strict requirements ef proof 
as to the weight of the empty tierces, but there was sufficient 
other evidence from which the jury properky could conclude that 
the testimony of the witness as to the net weight at Tacoma was 
correct, 

Defendant testified that there wen an under weight 
in Chiosgo of 3,366 pounds; there woo testimony thet in shipments 
of tallow between Tacoma, Washington, and Chienge, at the time 
of year at which this shipment tock place, April, there would be 
a neoturel shrinknge. A witness wae seked if the shortege of 
3,300 pounde wovld be m reesonable shrinkage in a shipment of 
465,383 pounds in April between these points, and he snewered 
that it would be abeut normal, The jury, accepting defendants’ 
statement as to the amount of shortage and also this testimony 
that such smourt was normal abrvinkage in 465,383 pounds, had 
sufficient evidence from which to conclude thet the net weight 
at Tacoma was ac stated and claimed by plaintiff. 

A suggestion is made of secord and satisfaction, mt 
thie was neither plesded nor proven. 

fhe judgment was proper and it is affirmed. 

APYIRMED. 


Dever, PF. J.,. and Hatchett, J., concur. 
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BRAGA TO CLAGUIY COURT 
OF GOOR COUNTY. 


2241.4. 648 


Plaintiff in error wee the plaintiff?’ belew, and sued 
the defendants in erro? in an actien on the case. He filled a dec 
laration consisting of twe counts, Im the firet of these he ale 
leged that om August 13, 1917, he was a passenger on one of de» 
fendanté' cars, which they negligently and carelosaly managed, so 
that while he was riding and in the exercise of due care he wae 
thrown againet divers parte of the car and injured, In the second 
count. he alleged that while the car was being operated in a north 
erly direction and while he was in the exercise of due care, deo 
fendants suddenly, without any warning, caused the cay to jerk 
and jolt severely, by means whereof he was injured, Defendants 
filed o plea of not guilty, The cause was mibeadtted to « jury 
upon the evidence oe offered by the respective parties, and the 
jury returned a verdict of not guilty, The court overruling plain-~ 
tiftf’s motien for a new trial, entered Judement om the verdict, 

Plaintiff insists that the doctrine of rea ings Leguitur 
ie applicable under the facts of the ease, and that the wurden of 
proving that the injury to him was not the result ef negligence of 
the defendants was not met, that the prima fneie case made was not 

‘Febutted, and that therefore on the undisputed facts the defendants 
are liable. 
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The testimony produced in plaintiff's vehalf tended 
to show that on the morning of the accident, he became a passenger 
on one of defendants’ northbound cars on State street; that he 
walked through the car ani took hia ylace on the north slat form 
beside the motorman; that he wae standing end with his vight hand 
holding onte the rail srowund the motorman; that he ear geve ao 
sudden jerk by which he was thrown through the open doer inte the 
ear; that this scourred near 16th street; that the car firet slack» 
ed up, and as it jerked sudden}y imereased ite speed, Plaintiff 
gays he disleested his orm and lacerated hie right knee, 

Plaintiff was a practicing physician; his offiee was 
then located in a dewntown bullding on State etrest known os the 
Columbus Memorial budiding. Be saya that upon alighting from the 
car he Was assieted to his office by ome Salih, who alae temtified 
in the case, Wurther evidence was given tending te show quite se< 
vere injuries, and the witness dmith and another witness, Ure. 
Hill, testified to the jerking of the ear and that plaintiff fell 
through the door. The motorman and sonduetor whe were in charge 
of the cay testified that there wae no wnusual jorking of the car 
at the time and place in question, ‘fhe motorman says he knew 
nothing of any accident at the time in question, but upon reaching 
the end of their journey at Division and Wells street, and when 
they were getting ready for the return trip, the conductor told him 
that a wen whe got off the car at Yashingien street had given him 
his card. He says that the ear was in good order; that he had no 
trouble in starting or atopping it at any time; that there was ne 
unnecessary jerking of the ear so far as he knows, and that he heard 
nO Commotion on the ear between 15th and 18th streets, nor did he 
know of anyone falling on the flcor of the car on that journey. 

The conductor, whe at the time of the trial was ne 
longer in the employ of the defendants, testified that he did not 
see any agcident of any kind on that trip, and that the first he 
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knew of any claim of that Kind wae at Yashington street, where a 
gentleman, accompanied by « colored men, got off slowly and when 
he got to the street handed the witness his card ond sald, "Here, 
oonductor, is my card if it will dc you amy good.” “And I said 
to him, ‘Why, what do I want with your card?’ and he said, ‘Well, 
t hurt my leg on your car,' I anid, ‘Well, how did that happen? 
He said, ‘Well, I got shook wp.’ He said no more, and he walked 
ever and went in that building on the comer thera.” This witness 
alee says that there was mo unusual jJorking of the car. He was 
not sble te identify plaintiff as the party who handed the card to 
him, but plaintiff hinself on further cross-exemimation identified 
the card produced as the one given to the sonductor at the time 
in question. 

The abstract ef the evidence ae presented by the 
plaintiff in error was inadequate, oni an additional abstract has 
been filed by defeniant in errer, From it we find that there were 
in the testimony of plaintiff's witnesses teprababilities and con- 
tradictions from which the jury might properly conclude that the 
evidence submitted was unreliable, and we ere not able to say that 
the yerdiat of the jury is manifestly sgainst the weight ef the 
evidence, 

Mor im our conclusion different, agsuxing that the 
doctrine ef ros juga Joguitur is applicable, That doctrine simply 
states a rule of evidence, and wo do not undorstand Feldean v- 
Shisago Bys. Go., 200 111. 25, cited by appellant, te held other- 
wine, As was said in Sweeny vy. Irving, 229 U.S, 253: 

Bes dome Mapas Svar" scetictntes'2t2 Chat" 
furnish ei Soumebaukeak avidence of negligence where direct 
evidence of it may be lacking, but it ie evidence to be 
weighed, not necessarily to be accepted am sufficient. * 

Plaintiff? in error contends thet the court erred in 
giving defendants’ instruction No. 9, which was as follows? 
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"fhe court inetructs you that the burden of proef is 
por : the defendants te show that they are net guilty ef the 
er tak the to eharged in the deelaration or either count 
the burden is upon the plaintiff to preve that the 
are yy hy such negligence, and alse to ereve that 
+ same By was in exercise of ordinary osre for his own 
tefoty, end this rule as te the burden of proof is binding in 
and smst gevern in deciding this ease. You have no right 
to og yorbimeee gaid rule or adept any other im lieu thereof, but 
in considering ine 6 evidence and coming to a verdiet you showld 
adhere strictly to this rule,* 

This instruction was approved in ©, U, 3, Ge. v. Hee, 
218 Til. $. 

Plaintiff further contends that it was inuproper under 
the facts of this sase, and this upon the theory that the doctrine 
of res ipsa lequitur should be applied. We do not understand that 
doctrine io change the rule that the burden of proof is always upon 
the party asserting the affirwative of « propesitien. As was said 
in Demevan v. St. Joseph's Home, 295 Tli,, 126: 

‘The term ‘burden of proef' is used with different 

= in ome sense the term expresses the burden of the 
ae tie hes the affirmative of the issue and must ultimately 
lish such affirmative, but in another sense the term ex- 
presses the duty of w party te offer evidence at any particular 
stage vheas ts erder te prevent an adverse judgsent; that @uty is cast 
upon the party against whem the decision would be if we further 
evidence were offered," 

Moreover, an inatruction requested and given for plain 
tiff teld the jury that the burden of proof wag upen the »laintiff, 
and plaintiff in error is mot in « position te complain that the 
eourt at the request of the defendant gave an inetruction announcing 

the sane principle as plaintiff himself had requested should be an+« 
nounced. Viseher Ve Ny Be Bye, 256 212. 872. 

We find no error which would require reversal, and the 
Judguent will be affiraed, 

AVPIREED. 
Bever, FP. Joe and MeGurely, J,, soncer. 
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UR, JUSTICE BATCHSTT DALIVERED THE OPINIGN GF THE Scant. 


This was an action in aseumpalt brought by the plaintiff 
who is sppellanthere, against Bernard Bauman, Amelia Bousan and Phil Mp- 
pima Setinger. The action was based on a ciaim for money eaid te be 
due under the terma ef a written contract, by reason of the sale by 
Phi llippina Retinger of certain preaisea of weich she was the owner 
at the time the contract was made, Phillippina Setinger did net sign 
the contract sued om and the plaintiff diamiesed the sult ae te her. 
the cause was tried before a jury, the defendants having filed pleas 
of non-aseumpelt and mon-joint liability. At the cenclusion of 
Plaintiff's evidence the court instructed the jury to find the ise 
gues for the defendants. ‘The verdict was so returned and judcment 
entered therein against the plaintiff for costs. 

the principal question in the case is that raleed by 
the instruction given te the jury, viz, whether there was any evi-+ 
fence in the record under which the jury could reasonably have 
brought in a verdict in favor of the plaintiff. This we shall cone 
sider, although the assiguuents of error are eo indefinite as to 
wake it a close question whether this alleged error argued is pre- 
sented for review, Berry v. City of Chicago, 102 Ill. 154; Koutuik 
¥. Gedy, 148 111, App, 313. 

3 The written contract signed by the defendants aud plain 
tiff is in evidence, but it is apparently iuperfectly abstracted. 
It eppears therefrom, however, that the contract ie in the form of 
a written propesition te plaintiff, signed “Sernard Bauman, agent 
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for cwner,* and *Awelic Raunan,* and “ageepted, J. MeDonne}1,* 
The sigustures are under seal and the instrument io dated March 
%, 1919, at which time the evidence showe it was delivered. By 
its teres it purports to suthorize the plaintiff to sell property 
deserived for the price of $24,960, exolusive of coauisaicn, 
$5,000, te be paid in cash and the balance to be sesured. It 
states, “Teras of agreement, 90 days from your acceptance, unless 
terminated by law or notice from uudersigued SO days prior to exe 
piration of term, ete. in consideration of acceptance without any 
advance charge, and agreement to devote reasorable efforts, ata., 
spectal services and advertising, the undersigned agree to pey a 
commission ef $750, the evtablished rate of the Gosk County Real 
Batate Board on the price above fixed, should the undersigned or 
owner #611 said oroperty during the continuance of this contract 
(previeion for purchase for ust price above fixad and upon sign 
ing any gale of said property ‘we will pay you a sum equal te the 
excess of eaid sale price over the price above fixed,' which 
amount of contract, ete., ie accepted as an interest in the cab« 
Jeet hereof) Modonnell to pay advertising and expenses; rents, 
ete., to be prorated, note belew to be umed only for payment of 
commission." 

Attached to the oontract is a blank fers of a demand 
judgment note for $750, which is, hawever, unsigned, Plaintiff 
aid not produce or attempt to produce any evidence tending to shew 
that he had found a purchaser able and willing te buy the property. 
Nor have his efforts, which consisted, according to his testimony, 
in listing the property for, sale, alvertising it ones in the 
Daily News, telephoning, ete., had anything whatever to do in 
producing a purchaser of it. 

But it is claimed that he is entitled to reeover the 

tum ef $780 because, as it is sald, the owner, through another 
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agent, made a sale of the property. The evidence established 
without controversy that =» deal for the sale of this property was 
elesed July 26, 1919, and that the owner thereof at that time de« 
livered to the purchaser a deed of the property dated July 16, 1019. 
Plaintife aleo offered to show that the comtract pareuant to which 
this conveyance was made wae executed tay G, 1910, ‘The aketract 
shows in this respect that there was offered ae exhibit § the ree 
e¢ipt of that date of Henry &. tuxghrey to Mr. ant Mrs, Thesbsa (who 
were grantees in the deed subsequently made) for the sum of $1,000 
as part paywent on the purchase of the premises in question for 
$25,000, = $4,000 on delivery of deed in 90 days, ate., balance, 
etc,, mortgage $15,000 5 years at 6 per cent., usual conditions 
for refund or forfeiture, liquidated danages, 

The court refused to receive this exhibit in evidence. 
The abstract of this exhibit is alse imperfeet, and we think fails 
to show that it should have been received in evidence, It aid not 
purport te be a sale but only om agreement, which might in the fue 
ture ripen inte one, 

Plaintiff is not suing for « commiselon cl&imed to be 
garned by him. Im that case a different case would be presented, 
But plaintiff relies upon the letter ef the contract, and claims 
the right to recover under if, although he did not produce the 
Purchaser, He eaays the contract means "This payment wana conditional 
or & sale bf the owner in 90 days,* Sut the condition 444 not 
take plaee in 90 days. There was o contract to sell within that 
time, But plaintiff would not be entitled to paywent until and une 
lego there was a completed “sale.” ‘There was no "aale* within the 
meaning of this contract until July 10,2020, and at that tise the 
term of the contrast hed axpired, 


The judgment ia affirmed. APEIRMED 


Dever, ?. J., ané MeSurely, J,, concur. 
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MR, JUSTICU WATCHRTT DELIVERED THE OPINION OF TH coUnT, 





In this case the appeliant, whe was plaintiff in the 
trial court, brought suit egainst the defendants, charging in his 
declaration that for the purpese of disgracing kim on Decesber 22, 
1917, without a reasonable or probable cause and without warrant 
or legal process, defendants arrested him, teok him by foree from 
his own prealses, caused him to be plaged in prison, and falsely 
charged him with committing the crime of larceny; thet on trial be+ 
‘fore the court he was discharged, ond the court found him not guilty 
and fully acquitted him. Defendants filed a plea ef net euilty end 
eertain of them filed « spseial ples that they were police officers 
of the City of Chicago; that said crime was committed in their pres 
enee; that they were acting under command of their superior officer 
and with the purest motives; that they believed s crime had been 
comaitted ani that plaintiff committed 4t. The issues were tried 
| by jury, which returned a verdict of not guilty. ‘The court over- 
ruled pleintiff's motion for a new trial and entered judgment en 
the verdict, 

The material facts are net in dispute. Plaintiff was 
& native of Hungary, but had lived in this sountry fourteen years 
and had become @ citizen, His home was at 126 South Lincoln street, 
where he conducted a store, He owed several pieees of property, 
one imown as Wo. 4503 Monree street, and these premises had been 
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leased by him tc an organization known as Lexington Athletic Club. 
By the terms of the lease rent fel) due on the 18th doy ef each 
month and was payable im sfvance. The Club vas compesed ef young 
men, Thoy furnished the ranted reom with rugs, pienc, pool tables, 
ets, 

on the might of Decexber 21, 1917, plaintiff saw wr. 
Susmers, the treasurer of the club, fer the purvese of collecting 
the rent due. Mr, Gummere told plaintiff that they 444 not have 
any money; that the club was about down and out. Plaintiff asked 
him te get the officers together and see what could be done, as the 
windows were broken, the basenent flooded, and the plwiabing fresen 
ond bursting. Mr. Summers replied, “%sit until toniay night. * 
Plaintiff, after trying without suceesa te reach the president of 
the «lub, went back to the premises that night and could net find 
anyone there. He says he noticed at that time whet property wes 
there. ‘he doors were locked. He returned the next morning and 
noticed that the best of the furniture had been removed ever night. 
Plaintiff then consulted an attorney whe prepared distress pavers 
for him, He then went back to the ciub, found no one there on whom 
he could serve the papers, le then bad the furniture which was left | 
Femoved to a storage house. About 12:50 e'elook of that day the 
éefendant Broderick game to the Club house, and the plaintifY sata 
te him, “They moved out Inst night. fe this Broderick replied, 

“Ia thet se?” and left. Ne one was there then except plaintiff and 
an employe of the plaintiff putting im some broken glass. 

Later defendants Broderick and Waleh case in and Pred 
erick, plaintiff says, called him a vile name, About one «clock 
two police officers came and defendant Broderick said te officer 
Sheehan, "that's him over there," ‘he officer asked plaintiff whe 
he Was. Plaintiff testified, “I said I was the owner and landlerd 
of the house, He said, "Did you take the stuff away?! i said, "i 
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ordered Hebard to do it." He asked me what vight I had te de it. 

I told him 4¢ was my lawyer's advice, I got distress on the goods 
fer rent they owed me. Ke wanted te know if i had any court papers 
te show, I did not have court pavers at that time, only panera I 
Wrote myself, He sald, "Did you pay for this stuffi' IT amid no. 
He said, "You are under arrest,’ and teok me te the patrol wagon 
Standing in from anil put we in 1%, ond Yeleh, Broderiek and the 
officers got in with me.* 3 

Plaintiff wae then taken to the police station, put 
in eo o@1] and aftervards « charge of grand larceny was made against 
him, He asked leave to telephone hie home, which was refused, and 
he wae told that his lawyer eould not be reached on the *‘phome, At 
about ten e'elock p. m, he gays bonds and was released, and when 

the matter came up in court the plaintiff was discharged. When the 
proceeding in distress case up a judgeent was rendered in favor of 
plaintiff for the aewunt of the rent claimed by pleintiff te be due 
hin, 

The defendants in substanee teatified that they aegked 
plaintiff if he hed any court papers authorizing bim to take the 
furniture, and that he said "lio," whereupon the wagon was called 
and the arrest made. Pisintiff had an unquestioned right under the 
law to seize the property for rent due. Hurd's Reve Stat, 1019, 
ehap, 80, eee. 16; Yan Yemen ¥. Grand A. F. 0. B., 212 111, App. 
575, The arrest of plaintiff wae absolutely witheut warrant of 
inw ant purely malicious, A wrong of this sert is much mere to 
be regretted when those guilty of the wrong are, as were come of 
these defendants, officers of the law whose aworn duty it is te 
uphold it. The jury evidently misaporehended the right of the 
plaintiff to diatrain for vent due, amd the trial Jadge sheuld have 
set aside the verdict and granted a new trial. 





Dever, P.3., and Nesurely, 7., concur, 4 
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PPLAL FROM COUNTY COURT OF 
Cock COUNTY, 


MR, JUSTICH MATCHETT DELIVERED THES OPIRICR OF THS COURT. 


Pleintiff, who is appellee here, sued the defendants, 
who are appellants, and fer his declaration in the cause filed the 
eomeon counts. Te this declaration defendants filed o plea of the 
general iesue and the defendant Horace , Seott pleaded, denying 
joint liability, The issues were submitted to a jury, *hich ree 
turned a verdict finding for the plaintiff and damages in the eum 
of $298.37. The motion of defendant for a new trial was overruled 
and this appeal prayed and allowed from the Judgment entered. The 
errors assigned and argued are, first, that the verdict of the jury 
was against the weight of the evidence, and second, that under the 
uncontradicted evidence it was error to enter judgment against 
Clare Mw. Scott, one of the defendanta. 

fhe claim upon which plaintiff brought section was fer a 
commission alleged te be due te him for the sale of a certain piece 
of real estate situated near Chicage Heights in Cock County, The 
defendant Horace M. Scott was called as a witness in plaintiff's 
behalf and testified that prior te May, 1917, he ami his wife, 
Glsra %,, were the owners of the tract of land which consisted of 
about 32 acres; that on or about May 19, 1917, the witness and his 
wife signed a contract, which is in evidence, and which provided in 
substance that in consideration of the sum of $155 paid by the 
Plaintiff, they agreed to hold the land until the lst day of Dee 
eeuber, 1917, at twelve o'clock noon (time being the essence of 
the contract) subject to the order ef the plaintiff. ana #- +-—- 
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fer the said real estate at any time within the time Limit te plaine 
tiff or such person as he might dirset by good and sufficient deed 
for the price of $400 an acre. 

Gn the same date Horace M, Geett signed, sealed and 
delivered to plaintiff « writing in ond by which he agreed te pay 
plaintiff the sum of $360 at any time up to Decerber 1, 1917, if 
the option agreenent ~as consummated, In seguring this option 
plaintiff acted at the request of H. L. Rau, and he traneferred 
ali his right, title and interest in the option te Rau, and as a 
matter of fact the $155 paid te the Seotte was advanced by Rau te 
plaintiff. 

Plaintiff testifies thet a few weeks prior te the ex- 
piration of the option he was called to Springfield; thet he then 
went to Mr, Seott and informed him that Hew was the party whe wished 
te purchase the property; and he says that previous to that tise lr. 
Scott had agreed to reduce the price te $375 an acre; that there- 
after Kr. Rau and Ure Scott begnn te talk directly te each other 
about the deal, and that in Novesber Hr. Seott told the plaintirf 
thet Rau was trying to get him down to $350 an sere. Pisaintiff 
gays that at that time he asked Ur. Seett how that would affect his, 
plaintiff's, contract, and Seott said if he hed to sell for less 
money plaintiff could not expeet bin te pay $300, but that if they 
agreed upon o deal plaintiff would be paid at the rate of 25 ner cent. 

Plaintiff further says that about a week or ten days 
after Deceuber lst he saw Mr. Seett, who seid the deal was all sete 
tled and that plaintiff would get everything coming to him; that the 
delay was caused en account of the abstract and a survey required. 
Plaintiff then tela Seett that certain people wished te get the land 
for cenetery purposes, te atand pat on his price, and Mr. Scott then 
said the priee had been fixed at $350 an acre. Gn the 4th of Decem- 
ber, 1917, defendants executed a writing by which they gave te Rau 
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an option on the property at the price of $350 an acre. February 
9, 1916, defendant Horace ¥. Scott signed an agreanent in writing 
to pay Rau a commission of $300 om the sale of the property covered 
by the option. 

There is considerable testimony for and against, which 
we have carefully considered, but wa would net be inclined to diss 
turb the verdict ef the jury in so far a9 Horace ¥. Soott is cone 
cerned on the ground that the verdict is against the preponderance 
ef the evidence. on the contrary we think that the jury was jus- 
tified in believing that the piaintiff bad earned and was entitled 
to & commission in the matter. But the judguent must be reversed 
for another reason, There is no evidence in the record frem which 
the jury could reasonably find that Mre. Scott was « party te any 
oral agreenent for the payment of commissions, and the written 
agreement was never aigued by her. There is testimeny to the ef- 
fect that Mr. Geott said he was acting for his wife in the matter, 
but this would not be binding upen her in the absence of proof of 
hide authority to act for her. This issue was squarely raised by 
the pleadings, and we think it was errer for the court to enter 
Judgment against Clara M, Geott. Goit et al. v. Jeyoe et oi., GA 
Til, 400; Sairo & St. Ib. RH. B. Co. Ve Eagtorly, 89 Ill. 186; Cletiin 
Vv. Dung, 199 T11, 241; Grand Paci 1. 
Til. Gl. 








Hotel Co. v. 2imkerton, 217 


Por the reasone indicated the judgment will be reversed 
and the cause remanded, 
REVERSED AND REMANDED, 
Dever, P. J,, and Megurely, J., coneur. 
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WA, JUSTICE MATCHETY DRLIVERED THE GPINIOW OF THE CovRr, 





In thie ease the plaintiff below is the appellant bere. 
This euit wae begun by filing an affidavit for an attacheent Janue 
ary 15, 1919, The writ issued and was served on the Grip lit Co. , 
as garnishee, The declaration flied wae the comson counte, te whieh 
Was attached a statement of account in the sum of $5,000, and the 
affidavit of the plaintiff that the demand wee for money due and 
owing, and that there was due from the defendant to the plaintifr, 
after allowing offsets, the sw of $5,000 with interest thereon 
from Yebruary 3, 1917. ‘the defendant appeared and filed a plea of 
the general iseue, to which was attached the affidavit of one 
Klein te the effect that he was the agent, ete., for the defondant 
and that the defendant had a good defense to the whele of plaintiff's 
demand, in that the defendant was mot indebted, ete, 

By leave of court an additional count wee filed Moves 
ber 3, 1919, which set up that the plaintiff, being desirous of 
purchasing from the defendant certain shares ef atoek, then and them 
owned by the defendant, on, to-wit, February 8, 1917, for the pure 
pose of paying the purchase price on said shares, made, executed 
and delivered to the defendant « cheek for the sum ef $5,000, pay- 
able to the order of the defendant; that the check wau thereafter 
endorsed by the defendent in blank, and was presented fer payment 
in due course to the bank upon which the check wae drawn, end was 
by it paid out of the funda of the plaintiff, The count set up 
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the various endeorsenents on the eheck, and further alleged that 
after the making ami delivery of the cheek and after the sane was 
paid, plaintiff requested the defendant te deliver to him the 
gaid shares of stock, and that defendant denied that he had sold 
eaid shares of steck to the plaintiff or that he had entered inte 
gay agreement with the plaintiff for the sale of said steck; that 
thereupon the plaintiff demanded of the defendant the said ews of 
$5,000, and the defendant then ami there became and wus Liable te 
the plaintiff for said avount, ami being so Liable promised to 
pay, etc, 

Attached to this additional count was the affidavit ef 
the plaintiff that the dewand was for the proceeds of a certain 
eheck, ae set forth in the additional count; that the cieck was made, 
executed and delivered to the defendant fer the ascle purpose of 
paying the purchase price of certain shares of atock, and in the bee 
lief that the defendant would sell said shares of stock for the said 
eum; that the said cheek was endorsed ty the defendant and presented 
te the bank upon which it was drawn, and paid eut ef the funds in 
its possession belonging to the plaintiff; that after the delivery of 
the cheek and payment of it, the defendant denied that he agreed to 
sell to the plaintiff said shares of stock, or that ke ha) made any 
agreement with the plaintiff for the sale and purchase of the same, 
and refused to deliver said «tock; that thereupon the plaintiff de- 
manded the return te him of said $5,000, but the defendant refused 
te pay said sum, and has at all times denied that he was in any mane 
ner liable te deliver to said plaintitr said shares of stock, or to 
return to the plaintiff? the said sum of $5,000 and now refuses se 
to do, ete, 

fe this additional count the defendant filed a plea of 
the general insue, attached to whieh was the affidavit of Klein as 
agent and attorney for the defendant, to the effect that he had a 
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geod defense to the whole of plaintiff's demand upen the merits; 
that he denied that the eheek set forth was delivered to the de- 
fendant by the plaintiff for the purpose of paying the purclase 
price of the shares of steok, or that he ever agreed to sell te 
the plaintiff any shares of stock or ever did sell such shares 
te himy thet he admitted the check was endorsed by him, but 
tates the fact to be that said check was presented to him by 
Re HB. Hibbard, whe requested him te endorse the came; that it 
was at his request that gaid check was endorsed by the defendant; 
that he is informed and believes and states the fact to be that 
plaintiff made said cheek payable te defendant by mistake, and 
that it ~ae the plaintiff's intention to make said cheek payable 
te said B. KR. Hibbard, and that defendant when he endorsed said 
cheek wo understood the facts; that consideration fer said check 
moved from H, li, Hibbard to the plaintiff and not from defendant 
te the plaintiff, and that plaintiff's transactions wore with 
the said BH, H. Hibbard and not defendant; that he denied he ever 
eaused gaid cheek te be presented to the bank uwpen which it was 
drawn, and denied thai he received the proceeds of the check 

or any part ef it, but admits that he has at all times denied 
that he wae in any manner liable to deliver to said pleintifr 
sueh shares of stock or return te the said plaintiff the said eum 
af $5,000, 

The cause was tried before a jury. At the conclu. 
gion of plaintiff's evidence the court, on wotion ef the defend- 
ant, @irected a verdict in hia faver, overruled plaintiff's 
motion for a new trial and entered judgment on the verdict. 

The giving of this instruction is the alleged errer relied on. 
The rule te be applied in such case ip well settled, If there 
_ is any evidence from which the jury can find reamonably that the 
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material allegations of the declaration or any count thereof have 
been proved, the case should be subaitted to the fury; otherrise 
an instruction for the defendant is proper. Devine v. Belang, 
272 111, 166; Ark Works v. Picture Frame Yorks, 264 111. 610; 
Woodman v. Ill. Trust & Sayings Bank, 211 112, 578. 

the evidence subsitted in plaintiff's behalf tended 

to show that he was intimately acquainted with the defendant, %. 

KR, Hiveard; that in February, 1917, he, plaintiff, was residing 

at Los Angeles, California; that on the evening of the 6th of 

that month plaintiff tock dinner at defendant's home in Les 

Angeles, where with others defendant's son Noward was present; 

thet defendent at that time stated that he had retired from busi- 
ness and had taken up a gold mine in Arigona to give hin something 
to do; that defendant had never had the epsort nity te repay some 
of his friends whe had helped him in business, ef whom plaintiff 
Was one; that he now had an opportunity to recipreeats and anid, 

"If you have any money you would like te invest, I would like te 
have you put it with us.” “He ssid if I had any money te put in with 
then, he would guarantee me againet leas, so that I would herve no 
risk, and he alse said that he was firmly of the belief and ¢ ne 
vineed me that they had a mine that was going to make ua independent. 
I received it a8 an offer of courtesy frou him, and hed absolute 
faith in Ur, Hibbard the: be would be as good as hie word. Nothing 
mere Was said then that he explained about the «ine, * 

The next evening plaintiff says there was « further con- 
versation, at which plaintiff asked defendant, "If I bought stock 
through Howard, if he was representing him, and he seid, ‘Absolutely, 
/ any deal you make with Howard he is representing me. '* The next 
day plaintiff says, after a game of golf with Heward, he, plaintiff, 
made out his cheek for $6,000 to the order of plaintiff and delivered 
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it to Howard. YThie cheek io in evidence and i apysare to have 
been endorsed by plaintiff and Heward Hibberd ond davosited tu 
Howard's account, and upen presentation paid, It wae also proved 
that no one had ever returned to pisintiff the $5,000; that is the 
last he saw of hie money. 

Plaintiff intreéveed the following Letter: 


“Hr, Cy Fy Seddon, 
Prostor, Minnesota. 


Dear Ky, Seddon: 

I have a communication from Barnett & Traman of Chi- 
cage te the effeet that they are going to bring suit against me 
for recovery of the $6,000 you invested with Howard. 

I metified you promptiy - the first intimation I had 
that you considersd mo in any way Liable + that I absolved my- 
self from any and all sibility in cenneetion with your 
demlings with Howard. I lost ower $100,000 im that deal and 
tosk my lese lixe a man, I never offered to s#11 you any stock 
wor did anything to urge you te purchase it and as your dealings 
were purely with Howard, I refused te acoept your check. 

ther than be anmmoyed with the affair I will send 
~~ my personal cheek for $1,060 or possibly 31,500, for set+ 
Jement in full, And, if you think this is an evidence of 
88 OG i peat and that you will get more by fighting, © 
om go te invite you te proceed. f ax only making thia offer 
te settle an unfortunate affair where you tock your chanee and 
your money the same as I aid, 

Ae t po sot Ragga ah He of Heward, I an going te 
leave to your imagina me i teld you at the 'Slaeketone’ 
that I would not pay this acsoount « that I 4i4 not owe it te 
you and from all I understand Howard does net either. 


Respeetful 
aTe Re Rivbatd,® 
Ama the pleintiff alae testified that while in Calie 

fornia im 1917 he asked defendant when he was going to deliver the 
Steck in the Cyslepic Wining vawpany; that defendant told him that 
there wag uo stock Lesued yet, and it wae not his intention te issue 
atesk until the mine had been developed to a certain stage, and that 
he received « letter from hia in which he made practically the 
same statement in 1918, The follewing then oceurred: 

"The court; Let me ack you when you went there and densnded 

$5,000 of him, what induced you to demand $5, 00089 

Thé witness: ‘Beeause I had placed $5,000 in his hands wich he 

: : me against loss, 
* court: Lose of what? 
The witness: If i put $5,000 in with them I would take ne chance, 
if the mine did fail 1 would get the $5,000 back. 
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The court; Then you are suing him on a guaranty, you ought to 
chenge fore of setion antirely. Your “ident ioe inoar % 
stg at) ye 

The witness; That is why I asked hin, 


The courts ‘yeu agked hia for + because of that? 

The witness: He hed guaranteed be would give it back te me if 
the mine went to the bad, 

the court: You were to take the grofite, but te have ne 


Lesses? 
the witness: That ia just matey what “y+ Hikbard agres? te 
with me, otherwise I hada't the $5,000 to gavble on any gold 


mine, 
The eourt: Tithout know eden about the mine, witheut 
} any Menabates Of | ef hr its talisation, ite officers, 
aayt 2¢ m mutter of fact, you put eonfidence in hin’ 
The witness: Abvenlutely. 
The court: That io the ides, and you thought he was going te 
Cause euke a let af gon yp F 
The wit Het enly thought it, bat he told me se, * 
Whereupon the defendant rested bie save and the inewtruction te 
the jury te find the issues fer the defendant was given. 
in considering whether thia evidence sheuld have been 
Gubmittied to a jury, giaintiff is entitled to have it seneldered 
in the light west faversble to him, Loftua v. Chicags Sys. So., 
9S 11k, 476. The plaintiff aaye it should heve been so submitted 
fer three reasons, First, he eays, on the theery that one whe 
has pald money to another uncer « supposed contract fa cptitled te 
wecover the sume back if the contract is denied or repudiated. In 
sini of this contention plaintiff eltes Vider v. a8 
€e., 192 111, App. 195, amd bafiipg v. Howe, 112 Tli. 255. 
We de not think any ene of these ausee fe in point. 
Vider v. Perguson simply holds that where each party has conuwented 
t® reugind a contract neither oun base ao claim on it, and that in 
sugh ose a vandes re ree ee to the vender, 








Dists 114 goneuliogted Adjugiuent vo. is aue 
therity for the propesition that if one has received money in 
payment of his widertakinug tq perform an set, the other party has 
the right to trent hie refusal. te perform the act as a rescission 
ef the contract and bring am action to recover back the price 
paid, Wo euch ease ap either of these is here set up by the 
pleadings or suatained by the evidence, Plaintiff's evidenee 
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doce wet teat to show o veseineton of a contract by «minal act of 
the parties, Om the eoutrery, plaintiff's stury tends to show a 

denial by ¢efendent that any contract exists between plaintiff and 
defentant and on affirsation by plaintiff that it does exist. 

Pialetittts evidence devs net tend te sbew a failure 
to deliver the thing he purehaesd, newely, an interest in the 
wine, Om the contrary he testified thie interest was ~orthless, 
amd that the defendant had guaranieed him againet leas, whieh 
qguarventy he, defendunt, refueed te fulfil, His testinony tends te 
ohow, if any right ef action, one on the sontract, not one ariging 
fron oc reeclesion of it. Leflin v. Howe isc aleo not in poirt. The 
opinion in thet ense discusses the genoral charagter of indghitatus 
sagiapgit, and holde that under the clreumstancus of thai cease the 
Plaintiff? sould reeover the price of a tullding whish viaintif? 
had purokased ant paid for, but io widch defendant, the vendee, 
head ne title whieh We was able to convey, The facta of that case 
are nat eiuiier te the faate here, Plaintiff dees net say that he 
46 net cot what he contrasted for, namely, the interest in the 
nine, But he osys the mine proved ie be worthless, and that the 
Gefentant had guaranterd him ageinet Loss. 

Pinintiffy contends in the peeond plage that the evie 
dense tenia te xbow a tight ef action on the theory that plaintirr 
paid hic weney under @ wistake of feet, ond is therefore entitled 
to recover it bank, He saya the plaintiff believed ot the time ef 
the traneastion that he hed a contract with defendant, and if he 
wae wistaken in bis belief, thea this was a mistake of fact, and 
hewving paid his money under this belief, on faxilidar principles he 
dw entitled te sue for and recover it as for money received by de 
fondant to plointiffts use. This is a novel and ingenious conten 
tion, We search the record in vain fer any evidence to show thet 
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plaintiff?’ is or wae mistaken au te the existance of « coutract. om 
the gontrary he testifies meet geeitively te the existence of a 
Gomtiraet, and that the comtract was made betweem Aimaclf and de« 
fondant, Time, ite torme are stated somewhat vaguely, “ut that 
there Was a contract, that the contract was made bebween plaintiff 
am (¢fandant, and thet under its terme defendant was te cuarantes 
pluintif¢ against loss, are wtuted withowt equivecetion, “he 
pleading of defendant denies that the contrast wae with him, tut 
there te no evidence to that effet, The evidence for plaintifr, 
which we must agnuwe to be true, ie to the effect that there was 
& eontract. 
These observations wake it unnecessary, we think, 

to consider at Length plaintiff's tnird point, whieh te that plain- 
tiff is entitled te resever on the theory that one traneferring te 
an innocent holder a negetiavle inetrument, unenfersible in hie own 
hande, ie liable to the maker thereof for the amount whieh he pays 
te such holder. %¢ do not quvation that proposition ef law, but 
there are mo facts testified te making it applicable here, In 
Sedeig v. Looney, 209 £11. App. 443, the court states the rales 
which preclude regovery by plaintff on the sleadings and proofs 
in this gases 

in the aethawrit of clainy bt cman favor mist Ae stated 

pany 9 he hag am appropriate declaration on that cause of 

There wae wo evidence from which the fury could reasonabll 

find, under the lew, that plaintiff wae enmittied te recever on any 
theory under the pleadings, ‘The imatrvetion to find for the defendant 


wae therefore properly elven, ant the Jutmeont ip affdrmed, 
APYIRERD, 


Dever, F. Ja, and SeSurely, 7,, coneur, 
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AZPLAL PROM WETO TPAL COURT 
OF GRICAGS. 


241.A.649 


Corporation, 4 PF, 


BR, FUSTICR BAYCUSTT DELIVERED THE OFINTGS OF THN COURT. 


The appellant here was the defendant below, It was 
gued in the Municipal court by the plaintiff, whiten in ite state. 
ment of claim as asenled alleged that the slaintiff begane the 
surety on a bond for defendant, the bend ramming to 4. Bremer & 
Ge., of Toronto, Canada, whereby it beeane bound te pay to said 
MN, Bremer & Oo, the men of 0600, provided that a grievance comq~ 
mittee of the National Association of Yaste Material Dealers in sn 
arbitration between said H. Brenner & Co. and defendant, should de 
olde in euch arbitration against the defendant; that defemiant on» 
tered into an agreement with the plaintiff en or about February 26, 
1910, whereby said defendant sgreod to indewnify and save hormless 
the plaintiff from any judgment rendered in on action in the County 
eourt of the County ef York, Province of Ontarle, Doatinton of Canada, 
wherein K, Bremer © Oo, wasn plaintiff, ani defendant and plaintiff 
were defendanta, in which suit was breughi to enforce the arbitra- 
tion. 

The statement further alleges that the satesheng fener 
nanted and agreed in said agreement te save the defendant there 
hoarniess and to indemnify it against any judgment whieh might be 
entered in said suit, and te pay and keep the plaintiff indexnified 
against any less, costs, damages, expenses, counsel fees, etc., 
whieh the plaintiff might incur or sustain by reason of having en» 
tered inte seid bond or said agreement. and further. that wiatnetee 


TeMO HATTON HR sacri 
- ba we 


REO 














ie G6k ok tetibe bane sb te’ 
Ont onnded Ladanlaly act? saute ibs uonncaes hedesbons we 


te ick lle Sinai: OSERe Der + ennai t 
of bout thet ies hie 00%. teayest! isha 
att inabetted soc) ; Sesbei tan! ols Stor Lanyon’ eee 
AR ened gouty ww ko Mekde tery Mkt edhe tan 
aeetenns eras tan Yitnowheh nt jeengn’ ‘ey Shia 
wentee £06 ai colton um ab omtwhiee tember haters - ‘ 
eee Io Mp de beng: akin th senlaed sey Sew 
Pea hs: Bae Hecdrw teh ea, Naaman one hls o 


paid or caused to be paid » judgment in the suit in the sum of 
O7%.36, counvel fees of $44 ond a premium on the bend ef O26, 
tegethar with interest on the Judguent from September 16, Hi, 

at the rate of 8 per cont. per anwm, besides counsel fern in tha 
gvit; thet defendant had failed and refused to pay gaid mume ef 
money which wore due and ewing to the pleintiff, 

fo thie smended statement of claim defendant Tiled an 
anendod affidavit of serite, which ene eeorn to by Leonard? Yelil, 
seeretary of the corporation. Thie affidavit states that the af 
fient ie infereed aed believes thet plaintiff di4 sign a bead 
vunning to B. Bremer & Go., bat that no auch arbitration was ever 
in fuct held, and no decision against the defendant ever rendered 
in any much aybitration; that the agrewsent that the plaintiff sued 
on wae signed by one %. Yolli, who was at thet time the president 
ef the corporation, and that az such presidert he had no power, 
right or authority to sign, execute or deliver the agreesext, and 
that the defendant is sot legally bound by hie sigueture, 

Purther, that for almost a week last past tho affiant 
haw wade diligent search at the offiee of the defendant for the 
books ani regords, ¢o that be waigni be able ta eet forth verbatim 
ths eommet language of the by-laws with veferesce to the powers and 
duties of the president, ia order that the court might determine 
Whether said “, Weill had the wmithority to sign the agrecaent or 
attach the seal of the corperation, tut that upen diligest and oxz~ 
haustive search he hes been unable te discover the records which 
have been wmielaid, “tut will undoubtedly be found in the near future.’ 

Srom & priey examination of the recerde he states the 
fact te be that there was mothingin the by-laws which sublerised, par 
mitted or diveetes the wid A. Weill as president te sign, exeoute 
or deliver the agreesent referred to, and that the sane was net aue 
thorized by any resolution or motion passed by the stockholders or 
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directors of the corporation; further that the agreement is without 
force and effect because there is se consideration for the sas st 
far as defendant ie concerned. Oefendant never entered ite apseare 
ance in any sald suit against it in the County eourt in the County 
of York; that wo service was had upen the defendant in any such 

suit, and me @uch suit could be brought or maintained against it; 

im fact there had never been any arbitration ap set ferth in the 
auended atatenent of claim; that the defendant has not yet reesived, 
eécured er aceepted any benefit of the slileged agreement set forth 
in the statement of claim, nor received anything of value or cone 
eideration from the sald agreement or the transaction concerning the 
sane; that defendant 41d not covenant ond agree on the 88th of Pete 
Tuary, 1919, to save the wleintiff hercless, ae alleged im said 
amended statesent ef claim, or to indemnify it against any figment 
which might be entered in any suit mentiened in sndd amewled statement 
of claim, snd did not agree te pay and keep the slaintd ff indewnified 
aguinest any loss, cesta, damages, expenses, counsel fees, ete., which 
the plaintiff might incur, as set forth in said amenied statement of 
claim. 

further, that plaintiff was net entitled te the aune of 
money claimed in sald amended statement ef claim, nor any part thera 
of, ete, 

April 36, 1920, on motion ef oleintiff an order was ore 
tered atriking this amended affidavit of werite fren the files. Dee 
fendant elected to stand by it, whereupon, on motion of plaintiff, 
the court procecded to anter judgient By default fer want ef an af- 
fidavit of merite, and after hearing the evidence assessed plaintiff's 
damages at the sum of 9910.36, and overruling defendant's motien fer a 
new trial and in arreat, entered judgment for that amount, together 
with soste, 
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The first error sasigned and argued is that the equrt 
erred in striking the anended affidavit ef merite. hia affidavit 
admitted that defendant signed the bond and that it signed the 
agreement te indemnify by one Mi. Yeill, whe at that time was 
President of defexniant. Ye think the court did not err im strike 
ing this effidevit of merit, The rules of the Municipal ecurt 
are uot ureserved in the bili ef exeeptians. We wlll therefere 
presume that the provieions of the fractice act apply. it wae 
therefore negegaary that defendant should specify the nature of 
its 4efense and should shew a mibstanmtial defense te the statement 
of glalse. Am affidavit of werites which merely states a conclu 
wien ef lew, as doewm this one, fa not eufficlent. Ag a matter of 
faet, whatever the provisions of the by-laws might be, the aore 
poration would be estopped umier the facts as reolted in the afe 
fidevit of moerite, to deny the authority of the president te exe. 
TLl., 67; Domests juadiong, 195 <1, 222, 

While the affidavit denies the execultlon of the ex 
press agreement to indeamivy and the consideration for it, it 
would appear from the facie vet wp that auch a legal ebliigation 
wae implied, irrespective of any agreement, and thie vase guffieient 
cousideration for it when made. Sidgeay v. Fetter, Li4 fll. 462; 
Reaseter v. Yaterwan, 191 111, 169. : 

The defendant had demanded trial ty fury when it one 
tered ite eppearance, ané 1i argues that it was exrer ver the 
Court to asseny damages without a jury under the clrouustances. 
the contrary has been held in Weil v. Federal | 

The judgment ie affixned. 

Dever, *. 3,, and NeBurely, J., coneur. 














APVINIGD. 
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ASBOCKATED BRUTE Che, 
a Corporation, : 





OF COGe COUNTY, 


9241.4. S49 


stg nln ay 
@ Corporation 


UA, JUITICR BATCAETT DELIVERY 





o THR OFEEION OF TEE COMHT, 


Piaintiff belew, who is appellant here, began a eudt 
by attiachuent in the Guperier court, It filed am affidavit theree 
for to the effect that the defendant corperation “La indebted te 
the said Assoulsted Fruit Go., « corporation, plaletiff, after 
eilewing Just creditw end seteoffs, in the sum of 71663.21, 
$1603.21 ef which represents danage givtained by che plaintiff 
upon the breach by the Surry Fruit Cogyony of « certain contract 
of gale of a car of apples on or about Geptenber 12, Wie, under 
which the said Parry Fruit Ceopany failed to furnish the grade eof 
apples agreed wpon, and 3100 representing degeslt on a car ordered 
ef the Murry Fruit Gempany by plaintiff und not veeelived by sald 
plaintiff,” 

The ground of attaeiment was ateted te be that the 
defendant wee not a resident of thie State. The erit ef attache 
sent issued and was levied upon certain property, which wae after 
wards repievined from the sheriff by the dekcactet Geck County. 

Plaintiff €iled a deslarstion whieh alleged that the 
plaintiff agreed with and contracted with defendant te buy, and 
defendant agrevd with ani contracted te e¢11 te the glaintiff a 
eertain quantity of goods, wares and werchasiise, te~wit, 241 
packages ef Jonathan applies, wt a prices of 32.25 per pestage, and 
443 packages of Jonathan apples at a price of $2 per package; 
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that the defendant thereby beease sbligated to furnish to the plaine 
tiff apples of a werchantable quality amd fit for bunan conmesption; 
that op a consideration therefor plaintiff paid te defendant tioree 
after $1418,25, ond alec paid as freight the swa of 9845.78; thet the 
éefendant, regardless of ite ebligetions, delivered the maxber and 
quantity of apples, but that said apples were ali of on iaferior 
quality and net fit for consumption, and net up to the etandard 
eentreeted for; thet plaintiff thereafter sold the apoles at the 
best price obtainable therefor, to~vit, the mm of $60.07, and the 
plaintiff thereby, by reason of the failure and negleet ef the 4e- 
fondant to perfore ite obligation, sustained danaces in the aun of 
$1663.21, 

fo this declaration the plaintiff attached the coumen 
@ounts in the weusl form. Defendant entcored « apetial apvearance 
for the purpose of making a metion te quash the writ of aitechment 
on the ground that the writ was veld and of mo effect, and as grownd 
fox sald motion alleged, auong other things, that 1% appeared from 
the affidevit for ettactment ant the declaration, thet the omit was 

Upon the hearing, the court having indicated ite inten~— 
tion to quash the wRit ond release the property aitached, plaintiff 
movee the court for leave to file instanter an amended affidavit in 
which it alleged in muibetance that defendamt *is indebted to the 
Associated Fruit Go., a corporation, after allowing all just credits 
amd seteeffe, in the sum of $1503.21, upon an implied contract for 
the paynest ef money reeeived by the defendant fox plaintiff's uss, 
anh alee money paid fer defeuient's benefit,” The curt denied 
Plaintiff's ootion for leave to file thie amended affidavit, and 
eatered an order quashing the writ of atiaghment and ordering the 
property attached released, and from this orier this appeal was 
prayed and sliowed. 
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twe questions are presented om the record, firet, whethe r 
the court erred in holding the first affidavit ineoffielent, or, 
aecond, in refusing to permit the amenied affidavit to be filed. 

Appellant comeedeo that a dununt fer unliquidated 
damages will net support an original attachment in this State. He 
gontends that this affidavit did net show « dawned for unliquidated 
dauages, but that on the contrary the devend was licwidated and cere 
tain or capable of being Mquideted ont asde eertain by computation 
oF Galculation, Unliquidated dauges ave olearly 4efined in Butts 
¥. Gelling, 13 Wendell 156, where it in sadds 

. ave ouch as yveet in opinion only, and must be 
scrarsnet duty, ar ported tring, Spulateg Sy an pe 

Aw’ im Sheole Godelee Go. v. Shoodes, 
G76, it io ondds 

Pr —_, it ke true that the damages are liquidated 


4etermined fron the pee cy itecl?, or Tron 
the contract and the rules of lew applicable thereto, * 


And im Ameriean Laundry Naghinery Go. v. Dare, 276 112. — 
apie BAS, 1t Le onda: 

"Oy to state the rule arpeees hs unliquidsted dacages 
aA an denne 2 ee Felloving brenctes of © nctee of contrast, here the aumale “at 
the dasage has net bean by obomined. 

In Lewean & sane v» inter Stele Dreduse 

Agee 270, the opinien statea: 
deternines frou the sontFact itneazy ry ye igen lr bn yen 
wales of law applicable therete,* 

Weither by reference te the sowtract aor by reference 
te the contract ant We whee af Daw euphiontia, nor by any process 
of elaple computation, could the dasageg/be wuatained, Yhey were, 
therefore, unliquidated, See alee Highte v. Rugt, #11 111. 343; 
Sepeg v. Burgess, 195 111, o1, 

the affidevit of the plaintiff clearly set up a cause 
ESSE TOIT quality af gecds 
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aelivere’. In such ease the seasure of dasages for breach of 
warranty ie the difference bitween the yolue of the avtiole ap- 
tually furnished the buyer and the welue the ariicle vould hove 
hed 4% possessing the quailties it waa warranted to have. 
WAliLeten on Sales, see, 13, p. 1018; Boers Berniture Op. v. 
Sloane, 166 111. 467, Sow we think it is clear usder the facte 
ae set up in the affidevit ond epeciel count of the declare 
tion, thet in the leet anelysle the dexager reooverctle would 
rest in opinion only. im the first pleee, it would be neseaeary 
for the plaintiff te shew the quality of the goods, which by the 
teras of the contract were to have been delivered; and im this 
eonn@etion, to austaia its cues, it would be necessary te dhow in 
what reapects the goods delivered were inferier to the goede cone 
tracted for, itn the mont plage it would be neceeeary for the 
plaintd rr te show the market »rice of the goods contwacted for, 
ami algo the market price of the goods actually delivered. Sales 
are aduiesible in evidence for the purpose of showing the market 
price of a given ertinle, but those, in the sature of things, are 
- Bet amd cannst be ¢onclusive, in the lest analysis the preef on 
of witnesese, This would elec be true although the rejection ant 
Pedale of the apples by appeliant were, under the provisions of 
sections 63, 60 and @ of the Unifer: Gales Act, Burd's Rev. Stat. 
of Illinois, 1920, chap. 12la, 

appellant says there is a clear digtiaction between 
the inatant ease ant such cases se Highte v. Bush, sunra, Lemen 
¥. Entet State Produee Go., sugrg, ond other canes relied upon 
by appelies, in that comeedities involved in these cases had so 
Standard warket value. That distinction has been sometimes reesge 
nized in determining whether interest should be allewed as a part 
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Beviehen vy. Ba Yo A Be Bs Co., 29 5. ¥. 468, but the opindom in 
these eases show that although interest wee oliowed as a part of 
the daesgen, it war not os the theory that the dawapes were Lin 
quideted, but rather that the court took the view that this was 
one class of usliquigated damages on whieh interest vould be ale 
lowed. | 

3 We think, then, that oo far as the firet affidavit te 
@onserned, the cause of section whieh it 4is¢lesed is one for un~ 
liquidsted dasages, ani Lt being conesded that «» desant for une 
liquidated damages will not support an original attacheent in 
this Siete, the affidavit wmaet be hele insufficient. 

But appellant cays that the court erred in vefvsing 
plaiatif? peratesion to file an awended affidavit; that the nature 
@f the demand appears fron the declaration oni net frou the affle 
@avit; that on affidavit may suppoxt twe theories of reesvery, 
one 9% eumteaaty and the ether x delicte, ss in Mey v. Ehaarte, 
M11. T2i., BAG, 

We think the principal oritieien te be sade on the 
aeoond affidavit is se appellee suggests « that it wae the eve 
dent purpose of it te concent and ast set forth the wature of the 
indebtedness. This clearly aepeare free « consideration ef the 
contents of the effidavits, both of whieh were before the court, 
It wae perfectly apparent, so conetruing thes in connection with 
the declaration filed, that the desand of the plaintiff was in 
either case one for unliquidated duaages, In May x. Disarte, 


Hipxa, the affidavit showed « clais in ssoumpait fer liquidated 
i Ne 


Such bein; the ease the oourt did not err in refusing 
leave to file the auended affidavit, although the general rule une 
Goubtediy is that the courte should be liberal in allowing euch 
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anerdmontse as will procete justice, 

The second section of the Attashent act requires the 
attaching ereditex to file an effidevit setting forth the mature 
aad amqurt of the indebiedsess after allowing alt. gust oer-dits: and 
sete~offs. The anended affidavit eiicges the acount alatesd to be 
Gae efter allowing erudite ond sst~offs, ih reference to the 
Mature of the claim it set wp that it was upon am daeliwd contract 
for the payrent of eoney received by the defendant for plaintiff's 
ua@, and also weney paid for defendant's benefit. Thies, etasding 
slone, is se indefinite as to give practically ne infermation oe 
to the mature of tha dewand. ‘Taken in eapesetion with the firet 
affidavit 1% 1% well ealeulated to sesseal the nature of ft. 

This being true, we think the fudge 444 met err ie refusing to 
percit 4% to be filed, 

The judgeent is affirsccd, 


bevear, Be Fas ané Hecturely, J., concur. 
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} f APPRAL FROM GIRSCTY GOURT 
' OF Coon courry. 


VERE THR OPINION OF THE cout, 


thie is an appeal by the defendacte from a judgnent 
im the gus of 95,000 entered by the swurt uper the verdict of « 
joey. The aetion wae in cowe, The dosluretion tn ite Tiret oaunt 
alleged that on the Sixt day of Auguet, 1017, at the intersection 
of Broadway and Granville evenme om axtowobile in which pleiatalf 
was ciding was struck by one of dofeedanta’ street care and pain 
Girt thereby injured. St shleged that the eellieion waa the reeult 
of the wegligant and careless wumer in which defendenta' servants 
operated the street car. In other counte 14 wae alleged thet dew 
feniautie were negligent in foliing te Keep a proper lockout; fale 
ing to keep the ear in proper gomtrely; felling te ring a bell or 
give warning of its sppreach,in operating ita cay at « dangerous 
wate of apeed and in operating the car when ite equiguent was in « 
defective and dungerous condition, The defendants filed a glea of 
the general (ewue, At the cleee af the evidence the defendants 
mode a motion for « divested verdict, whieh wae denied, and motions 
for eo new trial and in arrest of Judgneat after the verdict were 

the defendanta hore contend that the Judgment shewld 
be revereed with o finding ef fnet, because the evidesee manifestly 
‘preponderates ayainot the plaintiff and in faver ef the defentante, 
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Some of the facts are undiaputed, Granville everms is o publie 
street extending cast and weet on the Horth wide af the oliy of 
Chieage, it is intersected at the place where the assident oo~ 

@urved by Ereadway, « street which extende in a general southerly 
ond portherly divection, Breadway i# about 106 feet wide; twe 

wtrest cay tracks are laid in the center of 1%. Om the sex tiorast 
corey of Granville and Zreateny is a drug etore vith « frontage 
ef 25 feet. South of thie om the sane side of the street ia a 

avy goods etere with the ease frontage. Arosdway beth north and 
south of the intersestien is occupied by business places with the 
exeeptien of the nerthweat cerner of the intersection, which «t 

the tine of the accident wae vacant. 

Breadwey ie 99 feet 7 inches wide from buliding line 
to building line. Ths roadway apace fron cure te curb de feet 
7 inehes in width. 1[¢ fa 39 feat @ inches from the cast building 
ine to the aaat suv, It ie 82 feet 4 inches frou the east curb 
Line to the enet sail of the northbound treck, Bach track wae 5 
foot wide frem suteide tc outelde of call, and the space betewen 
the two tracks was § feet in width. The epoee fron the weet rail 
of the sevutlibwusd track ts the weet Line of the curb was 20 fast 
3 inches, The west sidevoik from the weet curb Line to the west 
Wallding Line is 2 feet 5 inches wide, The distance between 
@uyrbse om Granville east of Broadeny ia 32 feet 2 ineles ant west 
ef Broadway is 58 feet. ‘The sidewalk on the north side of Gran- 
vilie is 2 feet B inches from wuliding line te curb. The sides 
walk on the seuth side of Granville frou building Line te curs is 
% feet 5 inches. ‘he bloek merth of Granville is Y5C feet leng. 
These distences are taken from appellant's statement of facts, the 
eorreginess of which the appellee dees not question, 

Piaintitf was a married lady OY years of age. At the 
time ef the sceident she lived at $455 Voodleawn avenue, whieh is 
aa the Gouth side of Chicago. Ghe wae at this partigular tine 
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making a Journey from her howe on tho Geuth side to the howe of « 
friend Living at 6200 Lakewood avenue, which wes one block woat of 
Granville and Breatway, the parties rede north on Sheridan Road 
te Granville, where they turned towards the west and drove in that 
direction severni biecks to the sast side of Browtway. ‘The automte 
Pile im whieh plaintiff was riding wae known as « Tudeon Superaix 
Readeter, having 4 single seat which held threes yersens. 

the driver, vio was Kiea Morabeek, wat on the Lefthand 
eide ef the seat, the plaintiff om the extreme right of the seat, 
and ® eleter, Mies Smenens, gai in the oiddie, The brake and the 
gearehalt were to the right ef the iriver and her uncontradicted 
testimony ie te the effect that she hed plenty of room to wove her 
feet and work the levers. bes Hornbeck war engsged te drive the 
autenobile for plaintiff, as olaintiff herself had nover driven 
ont, She bad been so employed on « number of prier eecasions« She 
wns 19 years of age. 

The street cay invelved in the agcident wae 6 feet 
Jeng and weighed 26 or 86 toum, It started on ite mm at Devon 
avenue, two blocks north of the intersection where the sceident 
oocurred, ite destination wae the loop distriet downtewn, which 
it wae supposed te make im 66 minutes, Bren the beginning ef ite 
Journey 4¢ 414 not atop wotil the aecident cocurred. ‘There waa a 
motorman in front and a conductor in the rear. eth of these ware 
experienced auployea, There was one passenger ween the car at the 
time of the accident. He was met produced ap « witness, 

As te the precies manner in whieh the aocident oseurred, 
there is o wharp conflict in the evidence, 

The evidence for (he pleintiff was given by Mias Horne 
beck, the driver, Wies Gemens, the sister of plaintiff, Dr, Konte 
Gewery, whose office wae above & dry goods store at 6205 Broadway, 
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on the nothheset corner of ihe intersection, Xr. cuff, whe st the 
time ef the avolient was/e real oetate office situaiad the first 
deox gouth of the dyy goode stere on the waet side ef Broadway and 
gouth of the intersection, one Vagner, a windew trisaer, che sere 
he gaw the ageldont from the window of the dry goods stove, anh the 

The testinony as to the eacurrence by defeniants was 
given by the comiuctor of the street cor, the motorman, Hire. “one — 
ham, who, the wlineases agree, was Just leaving the southwest core~ 
ner ef the intersection ani walking nertiwest on Granville aver, 
pashing o bay cart before ber; ome Dankexy, a truck driver fay 
Hewehals Field & Ge,, ari whe wae driving north om Broadway on the 
east wide of the etrect, about 166 feet south of Grenville avenue, 
and a, Ronuing, who wee wuperintenient of the Ghieage Hoter Bus 
Gee, and who cage he had Just come out frou the drug store ani 
etarted te walk augi on the intersection, lntenling to se aereas 
Broadway. 

Yhe teatineny for piaintiff wae im subetance that an 
the sutocebile apsreached Aroadway it stepped within abeut #8 feet 
ef the building lime; that the ceoupanis lecked both waye; that the 
wtrect car wan then coming from the north ami ot @ medium rate of 
Speed; that os it apprenched the intersection it slewed wp as if 
te atep for passengers on the nerth side ef the intewwection; thet 
eortain persone were standing there for the apparent wirpese of 
taking the street cary thet 1% 434 wot stop, tat ouddonly inerensed 
ite epeed; that the autosobile im the meantime bead started te 
erces, ot first slowly, ond that os the atreet car reached the 
stopping place the sutemebile reached the first rail ef the north» 
bound track; that when it wae im the center of the southiound 
track 44 was struck by the street ear proceeding at »o great rate 
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ef speed, The witnesses for plaintiff way that no bell or gong 
waa sounded, “he evidence tacde to whew that the right hind wheel 
Of the automobile was demolished; that the automobile was tumed 
mround twice and lawied against the sidewalk and vtooped under the 
Window of the drug store, 

im the other baud, the wlinesees for the defendants 
gay thet the auteuvhile never come to « deat stop, but that it 
almost stopped as 1t approached the oroauing; that as a matter of 
fact the etrect cary waa then nearer te the intersection then wos 
the autemobile, and that the street car firet entered the intere 
geetion; that at the time the mitemeblie stepped or seemed to stop, 
the strect car bad paused ever the north Line of the intersections 
that it imereneed ite apood as 14 entered the intersection, end 
that after the atreet car had wo increased ite speed the automobile 
guddenly shot forward, seving fren the center of the street in ao 
southwesterly divection and at a very great ute ef speed, whieh 
one of the witnesses for the defendent olaceg/f6 wiles an heur, 
Some of Gefeniante! wlimesces way that the driver ef the aatovebile 
stood up, tried to Juup out of tho automobile, und by her setieny 
indiosted that she bad Lest gentrel of it, 

the witness Guguer, whe enye he saw the accident fron 
the winlow of the dry goods store, contradicts the witneases for 
plaintiff oe well ae for defendant, in saying that the atreet car 
at no tinue slackened ite speed, but that it continued to go right 
ahesd and until the moment of the collision. Mis eppertundty fer 
Geeerving the speed of the street car was not an good ae that of 
the other witnesses, ont wo think hie statecent ip this reepact 
must be disregarded, 

Mies Hornbeck aaye that when the autemebtie was etruck 
the street car was going at & speed of from 30 to 35 alles om hours 
Wagner says full speed, Biss Samnons says that 14 bagan to slew 
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wp three or four doors fron the corner where the care usually cou 
menee to step, and that from the time she asw it commence to olew 
wp ehe did not see it until the crash, ‘The plaintiff’ says thet the 
ear wes going, ao lt ec comme, between slow ant fast medium when at 
the seving ploture house in the middie of the block; that he lnunw 
the cer was coming, heart the molee which got Louder and Louder an 
at eome toward her; but che coe net cive any estimate of the speed, 

lige. Honehen saye thet the etreet ear wee coubnge along 
bet mot very fast; the motorman says that st the time he eterted 
forward on the eroseing he was coing & or 10 miles an hour, ent thet 
et that epeed 44 would take 36 or 40 feat te stop the ear; that eat 
the time of the seetdert his car was not going te exeecd two otles 
em hour, ond that he had the aay in complete gortre]. The eonducter 
doen not give any cetieste an to ite epeod, while the truck ¢river 
anys that when be sev the automebile leap forward he heard the 
brakes on the sirect cay; that it was going slowly, slewing down; 

Reming gaye that the moment he saw the autecebile start 
forward the street omr started slewing down pretty oniek, bul doos 
not cive say information as to ite speed. 

Defendants say that 4% is vossibie te deconetrate timt 
Plaintiffts version of thia aceident ie fmseesibie, a4 they invoke 
the rule of law that there may be such interest improbability fn the 
Statements of witneases es to induce the court or Jury te disregard 
thelr evidences, even if the absense of 4ireut conflicting testi- 
timony, This contention is based in port upon gertain unvontradi sted 
Physica) facts vhieh appear in the record, Apoellient says that if 
the strest ¢ar was where plaintiff's witnesses gay it was when first 
pbeerved, then the strect car must have traveled through the inters 
veulng spase at the impossible speed of ever & miles an heur to 
the point of (he accidents that if it was where plaintiff's wit- 
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‘nessen esy 14 was when the autowobile yesehed the firwt track, the 
street car met hawe traveled over the intervening epace at the 
rete of 36 wilee an hour, whieh, taking inte consideration the 
almeat undisputed testimony that i slowed up in gone degree 

ae it apereached the intersestion, is equally bepossibie; that 

Af the front ef the car wou at the north line ef Graville, as 

the driver saya, whes che sew the street eax was net coing te 

step, omd when it inereawed ite speed, it would have been neeas~ 
wary for the street car te attain o speed ef 30 miles an hour in 
lens then « car length, “hich equld alee be « physival imposate 
bility; thet the proximate @istance from ths spaee where plaine 

tiff 's witwesees any they firet saw the street eax to the point of 
geliision wae sere than 400 feet; that the diwtonee fren the au» 
towebile te the point ef collision was about 5H feet; that 44 was 
impessthible for the street car te change speed as daseribed and 
Meke thie dietance in the game time that the powerful extoncbile 
at G guddenly inereasing speed traveled only 55 feet. Appellante 
therefore «ay that every feature of plaintiff's version is a ghyet+ 
eal ieoosaibllity, and hence draw the qoncluelom that the same muet 
be vejfeoted an contrary te the trath, 

The argusent te ingenious and pingatble, but net cone 
vinoing, Pew witnesses are able te relate with complete acoursey 
events of this kind. ‘Thelr statesents as to tise and dietance 
mitt of wegessity be very such matters af opinion. Yitnesses do 
net ueuslly bel4 wetehes in their hands while aceidents are ooo 
wrging, wor do they take the time to get the diatanees with 
wathenatiqal eveureay, It would wet, ws think, be faix in thie 
Glave ef ques to 4isregerd the entire testineny ef witnesses bee 
emise they may have failed te estimate securately time ond space. 
The caloulation from which appellant deduces his conclusion ta 
necessarily based on the asmmption that the automobile started 
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westward the same inatant thet the oar was ebeerved moving eath« 
ward, The strect car wae thes iu wetion, secirding te the teetic 
meny of plaintiff's witnesses; the sutemebile was not in aetion. 
If we sesame even a wederate rate of epecd for the street car ond 
aliew a few seqomie an 4 reasonable time for the sutcwebile to be 
wut in motion, the problem at ense taken on a verpodifferent agpset. 
of course « gupposed fagt, although 14 may be tagtle 
fied to, which is physical impasalbility should be di oregarded 
ond @lininated from the esse; Bat it by no aeons follows that the 
entire teetiuenmy of witnesene should be teregaried beaause a gupe 
posed fact, resting seessearily om thelr opinions, ix whieh they 
may be honestly mistaken, grove to be untrue. if we mhowld apply 
much & Pule, plaintiff's witnesses are mot the only onen ta thie 
Ve think the proper evthed ie te eliminate a11 Lepoee 
- ible facte testified te, reconcile as far ag possible ctatenentas 
whigh seen to be contradictory, ané fron these and the wnountradicted 
feets detercine we near ae way be the preciae thing that cocurred, 
S@ beve gone over the evidense in this ease, and have 
come te the conclusion that the Jury wae Justified im finding the 
defewiant guilty of negiigenee. i the fire? pleee, we are catie«~ 
fled there was evidence fron which the fury aowld reasonably find 
that the etrect eax proceeded af a negligent rate of speed under 
B11 the cirgumstances, The street gar was to make ite trip te the 
leop in 50 minutes, amt the rate of epecd te which defendants’ 
witnesses testified is inconsistent with the iden ef making the 
trip in the appointed tine, the force of the iupact of the street 
@aY against the autowebile ie inconsistent with the rate of speed 
@aeh as testified io by defentacts' vitnecces, A photegragh: of 
the autensbile, ae it appeared « short time after the acolient, is 
im evidenss, Bot only dows ite condition tend te shew that 41 was 
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atruck by the street cay with very great foree, But its condition 
lee tonite atrongly te shew thet the testimeny of the seterman 
to the effet that the autenobile struck the left eormer of the 
eur and glanced of f froo it ic not in secordance with the facta, 
wut om the contrary that the statawents of plaintiff's witnesses 
that the street car struck the right wide of the car om back of 
the middle are true, — 

The evidence ie not quite clear as to the 4iatance 
whieh the streetcar ran after the collision, ehich de a vary tm 
portant facet in detormiving whether the moternan wae in the exer~ 
glee of care, Yagner's estimate is 15 foot, but other evidence 
ie to the effect that 1% stepped bewide the dry goode vtore, which 
steod on the right side of Broadway, while the evidence for dafend- 
ante indicates that it ran only a few feet, 

A feat tending strongly/eupport plaintiff's contentions 
is that not only the coourrense witnesses for the plaietife, but 
several for the defendants ae well ag some witnesses for plaintiff 
who @14 not eee the occurrence, testify te having beard « *evadh* 
mt the time the secident oscurred, Thie “erash” brought Or. Yent~ 
gomery ami x, luff from their offiews, The conductor and ure, 
Nenshan beth deacrive the inpact by the use of that tera, Ye 
negligent, os alleged im some of the counts of the dealarstion, 

But defendants contend that plaintiff is barred by 
tontributery negligevee, In thie connection it te to be noted 
that the trial court by the $th inetraction told the jury, as o 
matter of law, that if they should find from the evidence that 
the driver of the automobile was guilty of any negligence which 
contributed oy proximately contritted te cause the accident in 
question, then such megligence, if any, was te be iapated to the 
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Plaintiff tn the case, flaintiff has not asuigned any crows at~ 
Yors, We shall therefore assume thet the law of the eseo is ae 
stated in the tnatraction, 

Oniinarlly, of course, the question of contributory 
negligence ia fox the jury, and the plaintiff in this court io ane 
titled te the benerit of the fimiing of the Jury in thie respect 
unless the evidence manifeetiy preponderates the othar way. This 
agoldent ovsurred at a etreet corner, The general rule whieh 
gives to « etrect cay the vight of way deen mot therefore obtain. 
Beoth on Strect Hafiveye, p. 490, see, 304, where the author eayet 





"se alrondy stated, ag m general rule, eapeclally bee 
treet crogsings, care have right ef way superior to that 
of other vehicles aud pedestriane; this oe Freres ee Rees ye to 


be exercised in « reasonable and prudent wanner, But thie role 
éyoe wot apply to the eroesing of tracks at atreet intersea- 
bo best There the cay hos a right te cress and must cress the 
rest, and wehieles and foot passengers have the right te 
@yone ani aunt cress the railway track, Meither is a oaereee 
—— te the vs the right ef which must be exerciaed with 
dae a te the right ef the ether, ant in ouch a earetul 
ae net unreasonably te abridge or interfere with the 
po ond of the other, This quality of age i howsver, doer not 
aboclve one whe is about te cross the track fvou the duty of 
teking proper precaution ta avoid accidents.” 


tn the very reeent ease of Stolte v. Baker, general 
nomber 26747, not yet reported, this court said: 


“The rule that both parties have equal righte at inter~ 
wections dees not mean that the two vehicles are equally entitled 
to use the ¢ressing at the sane moment. Ordinarily the rule fe 
that the vehicle which reaches or enters the eroseing first 
une hove the > a ef Mg wut thie ‘dees net ingly that 

regardless of the speeds f the renpective vehicles er the 
Envroleh they om te = nde ll — er guiding thes free the path 
axe aporoaghing the intersection and ether facts 
wvolved, the ome firet suet wean or entering upon 
the intersection may "ye driven shesd, regardless of sengequences 
relying upon the driver of the ether vehiele stepping ix 
tine te avoid a eolliwion, '* 


Ve agree with the appellants iu thie case thet plein 
tittts. duty to axerelwe due care was upon her during the entire 
time thet her automobile was travelling over the erosaing. 

tt is fair te assume, am appellants suggest, that the 
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moterman bad no desire to injure the plaintiff or ether ovomante 
of the sutomchile, and we thick it way ulee be feirly asouwsed 

that the oocupants ef the autemebile did act desire to be struck 
ov injured. But a preponderance of the evidence, « clesr and mante 
feat preponderance of it, indicates that the street car did slew 
down in a mammer to indicate that it was to step at the creasing 
for the purpese of receiving passengers, and the undombradicted 
evidence ia that 1t did not ao stop, bet on the contrary increased 
its speed. 

fhe question of the eentributery negligenee ef the 
Sviver of the subomobile whieh in thie ease, Lf it existed, aust 
be iuputed te the pisintiff, must in the last anelyede depend on 
whet the agtual situstion wae st end fust prior te the nenent when 
the automobile was otarted across the southbound track. If the 
apparent situation was auch that in the exercise of ordinary care 
she wight proceed to orecs the track, then she was net guilty of 
eontritutery negligence; but on the contrary, if the apparent situae 
tion was sueh that a person in the gxercios of ordinary care would 
not have attempted te cress it, then she was guilty ef contributory 
negligence and the plaintiff eannet recover. 

The situation here ig not unlike that whieh existed 
in Loftus v. So Hy, Od., 5 111, 475. The party croseing was in 
that case a pedestrian, and the preponderance of the evidence 
@learly indicated and the Appellate court found that as a matter of 
fact, while the strect oar slowed up as it approached the eroseing, 
the motorman contimmously sounded the gong in a manner to indieoate 
thet 11 was net going to stop. A preponderance of the evidence 
here indicates, we think, that the gong was net sounded in any ouch 
a way, Considering the alleged centributery negligence there the 
Suprene court said: 
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*In eount Sarees this question the jury had « right te 
aonsider not the question of ¢ixtance that the car was away 
from the » wut aleo the further fact thet the a ome ae 
ks 

ake Geametna. 4 44 can be out Grad 10 wae 
ent that the ear was mot colng to etop, and that the decensad 
motioe of that fact by the conztant ringing ef the bell, 
still the deceased had « right te aesume when the ear began” 
Blowing down its speed, that 1% would aot ‘oe gpeeded up 
atreet grossing et an Wind oF unusual 


the 
speed. 
The | were algo warranted in tak ints considers 
faet the ear war aprresching the desearsed on almost 
+ Lime, and that for thet reason he was in a position 
ne ave le te jedge of ite speed, Thies court hee several 
times declared that a person atiempting te cress a track of a 


i 3 
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strest vader cert ahéad of @ yl aa ear, is not necessarily guiity 
of ¢ goede ea d Such question must neccssart ly dee 
as ago ige Sy of the Gar ant tae aneed with it ise 
meving ond facts material in determining the quen- 


tien whether rat = er is mot prudent to undertake such ¢roasing, 
Whether in euch inetance reasonable care was exercised in going 
wen Py Pang ok Pome tatmant Fn is generally a question 

We think it was sc in this eage, Twenty-nine inetruee 
tioms were given for the defeniants, and the jury wae thorcughily 
informed accerding to defendants’ views on every material point of 
law in the ease, The eeriougness of the pinintiff's injuries is 
net questioned, There is no claim that the damages allowed are 
excessive. 

The duty cast on an appellate seurt of reviewing the 
trial court ae to the fasts is, in this class of cases, particularly 
onerouse:. It is the duty of the court, as apvellants suggect, te 
wee that the rights of property are protected, It hase sleo cant 
upon it the equally important duty of seeing to it thet euiters whe 
have juet causes of action shall not be deprived of their rights. 
There wae in this ease a fair trial by ex imparticl jury, An ime 
partial and fair minded Judge hae approved the verdict end eriered 
judgment. We are unable te say that the verdict is manifestly 
againat the weight of the evidence, and the judgment must therefore 

APTIRUED, 


Bevor, ©. 3., concurs, 
Medurely, 7. di snentea, 























se oe 


ee anitites ak eters her ute. sd matt, 
ede gedicon Raw tae ok 
pans ay peed 





aah to. 
ees rig tam 32 8 


a icra cenenlly at oe Pere nig ext i 
catia aes Baek —e 





sows tont intrc-aheiwee . 
Viigrorndt paw east, id tain .otwabae too oe pe mei" ¥ 
faker fateadan qrorn a. wvety " sdeie how tsb se “ me 
#2 welkteint of? rhsriete wih te cxenauo bias nr : 
Ome Rowalta engrush sos ih iss ont wd cit sin 


gies levitzvay ,s00nd Te sues rot med lad tee oni rei 
ot ,atenie Hamel ioc Go Sends wats an (ibaa od oh om 
fies syhe weet 9X .imdomaoew wer yvoqeta yo wie thks ts 3 
fain atin Santy 24 04 saloon ‘we «ta tearm these 


binthtner news prem O18 bevotnge ‘wos spn a c 


saa ee a ee i 
cade ncipc sano antak pormeder hich 


ven 





334 - 26508 


MARGARET 8S, CRAIGIZ, 
Appellee, 
APPEAL FROM GLACUTY COURT 


VE. 


CHICAGO RAILWAYS GOMPANY, 
CHICAGO CITY RAILWAY ComPaxy, 
CALUMET & SOUTH CHICAGO RAILWAY 
COMPANY and Ti) SOUTHERN STRaeT 
RAILWAY COMPANY, Operating and — 
Doing Business Under the Name of 
CHICAGO SURFACE LINES, 


Appellants. 94 TN, 650 


oF GOOK CoWnTY. 


SUPPLEMENTAL GPINION UPON PETITION FOR REHEARING, 


The appeliants in this ease have flied a lengthy 
petition for rehearing. It is contended with earnestness that 
"fhe present opinion is based on utterly inconsistent and irre. 
¢olable premises;" that in one part of the opinion the court 
finds that the street car was approaching the point ef eollisien 
at very great speed, but that in passing on the issue of contribue 
tory negligence the court finds "the street car was crawling along 
at greatly slackened speed *««," 

Counsel in the ¢ase has spparently misunderstood the 
opinion, The statement therein that the street car "did slow 
down," if read with the context, can only be taken to mean that 
the street car then moved at a slower rate of speed than that at 
which it was moving immediately theretofore. 

Appellants also refer te the Loftus case in a way to 
indicate that case was brought into this one by the court. This is 
a mistake, the Loftus case was cited by appellee in her brief and 
mueh relied on by her. Appellants, however, purport to give the 
history of that case, and in doing so go outside the recerd, 


saying, "It is impossible te resist the conclusion that the 
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Supreme court was largely influenced in its decision by the 
court's realization of the injustice of the verdict.” We are not 
able te construe the opinions of the Supreme court in this manner, 
but are confined in our interpretations of the decisions of that 
court to what is actually decided in the cases and said in the 
opinions, 

The petition for rehearing is denied. 

PRTIITION DEWIED, 
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UR, JUSTICGR MATCHETT DRLIVERGD TMS OPINION OF THE CoUAT, 


The plaintiff, whe is avpellant in this court, sued 
appellees, alleging in sia statement of claim that Mey 6, 1919, he 
stored » Ford automobile in defendant's garage end that through 
the negligence of defendant it was damaged by fire. Deferniant was 
personally served with suxcons June 11, 1920, and June 16, 1926, 
entered hie appearance by an attorney, and June 17th obtained an 
order extending the tine within which he might file on affidavit of 
merits. duly 1, 1020, an order was entered that it appearing to 
the court that the plaintiff hed filed, as provided by law and 
the rules of the court, an affidavit showing the nature of plaine 
tiff's demand and the snount claimed to be due the plaintiff from 
éefendant after allowing to the defendant all Just oredite, deduce 
tions and seteoffs, ani that the cause was a mit for the payment 
of money, and that the defendant was in default for want of affide- 
vit of merits or defense, it ia “on motion of the plaintiff ordered 
by the court that judgment be entered herein against said defendant 
by defeult for want of sueh affidavit ef merits. * 

July 2nd plaintiff withdrew hie Jury demand and the 
record shows that the cause was subsitted te the court for trial 
without a jury, and that plaintiff was granted leave te amend the 
statement of claim on the face thereof instenter. Yhe court entered 
& finding that defendant »as guilty in mamner and form as charged, 
and assessed plaintiff's damages at $300 and entered judgment on 
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the finding, August 19, 1920, an order wae entered by the court 
vacating the orders. 

The affidavit of defendant is to the effect that ine 
mediately upon reeciving the summens he communicated vith his ate 
torney amd inetructed him toe leok after hie interesie in defending 
the suit and advanced the necesoary court couts and fees to enter 
his appearence, and also furnished him with the neeessary facte te 
establish hie defense; that he relied upon said attorney, did not 
further wateh the court ¢alle or investigate the files with ref. 
erence to subsesuent preeeedinga until he waa served with execu- 
tien on the 13th of August, 1920, which contained the information 
that a judgment had been entered against him; that he <hereupon 
@alled up the office of his said stterney and learned that he wan 
eut of the city on a vacation; that on the next dey he exemined the 
files in the cause and learned for the first time that his appesranee 
hed been filed but no affidavit of merits setting forth hie defense, 
and the judguent had been entered against him by default. He says 
that he personally 4id not receive notice of the plaintiff's motion 
to withdraw the jury demand nor of his motion to amend his statement 
of claim, and that no evidenee appears in the court records er files 
of plaintiff beaving served any such notice on his atterney or anyone 
for him regarding the motion. He also sets up that he hae a good de= 
fense to the whole of plaintiff's claim, 

Appellant contends that the court erred in vaeating the 
judguent because this petitien shows affirmatively that defendant was 
guilty of gross negligence in failing te defend, Murd's Rev. Stat. 
1929, ehap. 37, soc, 264, in substance provides that the Munte ipal 
court is witheut jurisdiction te yacate a judgment after acre than 
thirty days have elapsed except upen such showing by petition as would 
be sufficient to cause the judgment to be vacated if presented by « 












fume exid ys hevedne nar sabe mip gOS VRE 


fe eras iu Yoo a aaa 












nen ns tts Aearae s bu wraoa te mes tet ba 2 ate : 
we Preheeg val, > sph. age Siihda ied uso hteger chi a 
SomprannaN a tet dott mks teak ait ae Pern, bas lh - fa 
Sento Wht FieOt yuitten abies Ve sre 
weep. ot .thgwted yd wht tnatage tanatan Sake me 
mebten a'Stdiniess wid te sation avpeger Soe BEB yi Lata 
Suomestatn ati tuonn oF nat ter aes te oo, Sasol . 


has Br a De, 


aet2i 2 pexeens #169 outs st ren mee bak tu ye 


aah, 004 Bad ost gus we a9 one oi, maple! 
ie _. ieee, wt apatite 20 
oh shaman at bose, frien, <5) teed, amdane, ip 


Dill im equity. It fo the wnquesticoned law that in such case in 
ghanvery it must affireatively be made te appear, net only thet the 
judguent ie unjust and the reeult of fraud, accldeut, or mistake, 
but also that it was not due to any negligence on the part of the 
petitioner or hia attorneys. American Surety Ge. vy. Uline, B14 
Ill, App. 463; Orient Miz. Go. ve Ghampedi, 200 111. Apu. 458; 
Galley v. Hathig, 196 111. App. 170; Hollister v. Sebra, 264 121. 
635; Kretechmar v. Suprecht, 250 111, 492; Hay v. Goies, 169 T11. 
29. 














The same ¢ases establish the proposition that a dee 
fendant may net in such case set up og an exeuse for bis own nege 
ligenes the negligence of his attorney, for the reason that the 
acts ond omissions of the aticrmey aust be regarded as his own. 

| Defendant contends that the judgment im question was 
invalid im that the statement of glaiu was ingufficlent te supsert 
the judguent. This contention cannot be cuatained. In the first 
place beeause this appeal is mot from the Judguent, but from the 
) order which wae entered setting 1% agide; and in the second piace, 
because there is no metion in arrest of judgment by which the 
wallidity of the Judgaent can be tasted, 

Defendant alamo contends that the judgment ie subjeet 
to the further objections that after default hed been sxtered piaine 
tiff, witheut the knowledge or consent of the defendant, withdrew 
hie jury demand and submitted the cause to the court; amd that 4% 
ie based upon the finding of the court and mot upen a verdict of a 
jury. Yor the reasons expressed above these questions are not be- 
fore us, ae 

We think the court erred in entering the order setting 
aside the judgment. The order will therefore be reversed and the 


matter vemanded, 


Bever, ?, Jo, and MeGurely, J,, concur, 
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COOK CouUnTT. 


2241.A.6599, 


MA, TUSTIOR BAYCHRTY DELIVERED TAN OPINLGR OF TRE SOUNT. 


Tole is an appeal by the defendant Railway sonpany 
from a judgment in favor of plaintiff fer $900, entered upen the 
“werdiet ef a jury. The cause was mibnitted upon the tosues as made 
wp by a plea of “not guilty* to the original and first additional 
gounte of plaintiff's declaration, other counts having been withe 

the original count alleged that the defendant operated 
& railroad at and about Lexington street in the eliy of Chicage and 
neay Lakewood avenue, which road at that place ran upon the surface 
of the ground; that plaintiff was a passenger riding in an autome=— 
bile slong Lexington atreet (which was a public highway) end in _ 
the exurcise of due cure; that defendant so carelessly, negligently 
and improperly ran, weneged, operated and gontrolled one ef its 
gare that by meanwe thereet the car struck the automobile and the 
plaintiff injuring hin, 

the first additional count alleged that defendant «as 
operating @ railroad whieh intersected Lexington street; that plaine 
tiff wes im an automobile as a passenger, mot driving or operating 
it, ond wae passing over said intersestion in the exercive of due 
eare; that it became and wae the duty of defendant to keep the 
ervseing in good repair, whieh it failed to do, and carelessly and 
negligently suffered, permitted and allowed said erossing at and 
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sbout the sald reile there to be worn, uneven, depressed ant 

rough end have certain large and deep holes therein, whereby « 
rendered Liable te be atusk by the care passing ever the tracks, 
ond that thereby the collision in which plaintiff vas injured 

in ite argument fer a reversal appellant asserts three 
propositions. It saye that the evidence dees not shew any negliie 
genoe in the operation of defemtant's train, a9 alleged in the 
firet count of plaintiff's declaration; that the only negligence 
whown, if any, ie that charged in the additional count ag to the 
maintenance ef the crossing, but this 11 says was net the proximate 
eouse of the accident, and that the evidence further shows plaintiff 
wes guilty of much contributory negligence as to bar his reoevery. 

The segident in question ecourred in the early even 

ing of Way 14, 1919, at the intersection of the railroad ani Lox 
ington street. At this pleee the railresd tracks were iaid on the 
warface of the ground. They descended from the elevation at Laraaie 
avone, ren weet between Narvisen end Plowrney streets for about a 
block ami «a half, then curved te the seuthwest aeroes Flourney 
strest, and continued in thie direstion to and across Lexington 
#ireet, which wae a public highway running east and weet. The 
iumediate neighborhood was eparsely settled, The accident occurred 
ot about 8:15 “daylight saving time.” Plaintiff was viding with o 
wan named Isard, whe was driving a Yerd automobile east on Mexing- 
tom atreet. Eeither the driver nor plaintiff wae fasiliar with. the 
crossing. They first noticed the railread when abeut 66 feet from 
it, ami when 1% was oalied to the attention of the driver by piain- 
« th2?, at plaintiff's suggestion the driver stopped, They beth ten~ 

tify that they looked in each direction and listened but saw nothing 
ané heard nothing, The driver then started to cross at a speed of 
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four er five miles an hour. When the front wheels of the automobile 
were just sbout on the raile of the first track they heard the 
sereeoh of a whistle and sew the train bearing upon them Jo oy 40 
fest away. When the autowobile was about half way acrese the 
tracks 14 was struck by the train and plaintiff was thrown out and 
injured 

While the defendant argues that there was no evidence 
from which the fury could find that the defendant was negligent, 
we think this contention cancet be susicined. Aswuclng, ae dofend+ 
ant contends, that in other respects the preponderance of the evi-«- 
donee indicates a lack of negligence, there are two respects in 
which we think the jury might well have found defendant guilty; 
first, in the rate of speed at whieh it approached the erousing, 
and, s¢eoné, in that 1¢ failed te maintain the orossing in a reason 
ably safe condition, Defendant saya that if negligence with rese 
peet to the eressing be admitted, nevertheless it could net have 
been the proximate cause of the injury, “e cases are cited to 
sustain this contention, and we think none can be found. 

Whether certain negligence is or is not the proxigate 
euuse of an injury is ordinarily a questicen ef fact for the Jury, 
and we think thet a jury wight hove reasenably found that defendant 
im the exercise ef reasonable care could have foreseen in this case, 
mot the precise accident of course, but that seme such aesident 
would probably oocur as « result ef ite failure to waintein the 
eresaing in a reasonably safe condition. ‘he contreliing question 
im the case therefore is whether the plaintiff was guilty of wach 
contributery megligenee as to bar hie recovery. 1% ia, os appellant 
suggests, our duty te examine this question not only ae a proposition 
of lew, but alse as a proposition ef fact, and we have the power, 
where it is clear that the plaintiff can in no ease recover, to re= 





= ot-~ 
penn 
se 


qe aie 
hath ee 
: ‘ 
») wah 
eae) 
Di, 
m s. 















elitoerlia o52 ?p eisedie faovt edt wait wou! 1 noth - te 
fot mitment Rowse areata ee Skane eo 1 


Oh ee OF et teu man has. ik em Ho 


Hay ait ty nsconsnesowne sf i 
ah abe 8 Wem wei p genttads A 


salennee Fs a pater ag ot metastases. ot hekiar rs 
send thle semrylinon te sak syn rradtotett ‘ 
eves ten biuoe * eae sostenre pattie bad 


sent of hin Seis Bae 0 ins lal 
wiamitcig exis den ak “ a woatytigen Maree 


I 


ot atusan 0 oust ta ot 6 roa ‘ se 
ee oe mea 


verse with a finding of fact, which appellant in tuis ease asks. 

In sonsidering thie question we notices in the first 
Place that the negligence of the driver, if any, ia not to be ime 
puted to the plaintiff. If he is barred it must be by his om 
negligence, Defendant says plaintiff was negligent in uot seeing 
the approach of the train and in failing to warn the driver of it, 
The uncontradicted evidence is that fer sore than 300 feet distant 
the plaintiff's view ef the railroad track was unebstraucted, and 
defendant says that plaintif¢ will not be heard te eny thet he 
leoked and did not see, when it must be apparent te everyone that — 
if he had looked he would have seen, Hany eases are cited in 
weich that rule hae been applied, ond it is a well settled rule 
where the facts make it applicable, Plaintiff contends that it is 
not applicable here for several reasens. In the first place he 
says that as evening approached the light was insufficient, and 
that his failure to se« the approach of the train may be exeused on 
that ground. ‘The evidence on thie peint is conflicting. one of 
Plaintiff's witnesses says, “It wae neither dark nor daylight at 
the time of the accident; it was auek,* The driver of the automebil e 
says, “It was about half way between daylight and dark.” Both plaine 
tiff and driver say they could see about a block to the north, and 
they both testify that they could see the condition ef the atreet 
upon which they were travelling and the eresaing ac they approached 
At. One of plaintiff's witnesses said it was getting dark, but he 
had ne ai ffieulty in seeing the collision 400 or 900 feat away. 
Several other witnesses testify that there was me diffienlty at all 
in seeing, Henry J, Gox, in charge of the Goverment weather service, 
testified that the oun set on that day at two minutes after eight 
@'elock “daylight suving time;" that less then one half of the sky 
Was covered with broken clouds, which were altudinous, and that 
twilight lasted that day over one hour and fortyefive minutes. 
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Mr, Cox says that there was a shower that evening from 6:57 te 
7:15, = thunder storm, and then s ehower from 8:48 to 9110, 

A sity police officer testified thet Le arrived some 
Little thee after the ecollisien; that be 4id net notice any lights 
om the street; that it get dark and soon theresfter started to 
vain. The motorman says it was light at the time and that he could 
eee as far ahead as ten blocks, and that there wers no lights 
burning on the care, 

Put plaintiff also claims thet the failure to see the 
approaching train may be exeused by reason of the defective ape 
proach to the grossing. ‘The uncortradisted testimony ia that the 
surface of the approach woe rough ami bad a number of holes in it, 
ana ig so, it was moat natural that the eceupents «of the autousbdile 
should te seme extent have their attention diverted te this matter 
while passing ever it. ‘They were net faniliar with the surround- 
ings. The track was « deceptive one, 

While we might hesitate if only enue of these condi« 
tions existed to say that it was sufficient te excuse plaintiff 
from seeing and warning the driver ef the approach ef the train, 
we think we ought met to «ay so in the face of both ef them, 
Taking the whele situetion inte consideration, the twilight, the 
comiition of the crossing, the deceptive appearance of the tracks, 
the speed at which the car approached, as well as the evidence as 
te the failure of the defendant to ouffieiently warn by bell er 
whistle ef ite approach, we think 44 becawe a question of fact for 
the jury as to whetber plaintiff was guilty of sontributery negli~ 
genee in failing te see the approneh of the train, and that we 
would net be justified in finding that the verdict, the effect of 
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which ie to exonerate plaintiff from such negligence, ie in thie 
respect manifestly and clearly agninet the weight ef the evidence. 
The judgment is therefere affirned. 





Dever, @. J., and Uedurely, 3., soneur. 























nr ie 








APPEAL PROM SUPERIOR COURT OF 
COOK COUNTY, 


BJ OAT.A. 650 


UR, JUSTICH NATCHUTT DALIVERED THE GPINION OF THE diainr. 


thie is an appeal by plaintiff fren a decree which 

dieuissed ite bill fer want of equity, ‘the cause waa heard by the 
Chaneceller en exeeptions of complainant to the repert of a master 
in chancery to whom the cause was referred. The degree overruled 
these exeeptions and eonfirmed the repert ef the master, The pro« 
@eeding wae that of the usual erediter's pili, It wae based on a 
judgment of $518,10 recovered by the plaintiff against the defend 
ant, Christian Blackfield, on the 29th day of myers wis, in the 
Bunicipsl court of Chicago. 

the bill sets up that execution iscued thereon Decenber 
20, 1918; that due demand was made; that Christian Blackfield filed 
bie wechedule of his personal property, claiming it ali as exeapt, 
ond refused to pay any part of the judgment; that on Jamuary 20, 
1919, cemplainmant filed » trenseript ef this judgnent in the offiee 
of the Clerk of the Cireuit court, a like transeript in the office 
of the recorder of Gook county om Jammary 31, 1919, and on the same 
Gay caused an execution te be levied on the right, title and inter- 
eet of Christian Blaekfield in sertain real estate; that complainant 
Was unable to realize the amount of this judgment on account of the 
sondition ef the title of this property. 

The bili further alleges that én March 9, 1914, Chris. 
tian Bleekfield purchased and procured te be conveyed te himself and 
his wife Rosetta jointly, certain real estate deseribed as Bo. 

@12 Derchestor avenue; that on August 25, 1917, said Christian 
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being thon indebted to complalnant,for the purpose of defrauiing it 
and others, made a pretended conveyanee of these presieer te his 
said wife Resetta; that sald presiees were at that time the hanes 
steed of Christian and Rosetta, and the pretended conveyauce thereof 
void Weeause the wife did net joim therein as a grantor, we required 
by the statute; that after coupiainant sued, Christian, with further 
design to defraud his creditors and hinder and delay them, caused 
ami pereitted his wife Boscttsa to make a pretended conveyance of 
eeid real estate to one Lona Wichrowski, 

It is further alleged upen information and belief that 
said Lens paid no consideration therefor, but holds the same in secpet 
trust for Christian Blackfield, As a part of the same transaction 
waid Lena exeouted a promissory note for the mm of $1,500, and to 
soqure its payment exeauted and delivered ao trust deed, by which sald 
described premises were conveyed te Rowetta Blackfield; thet Sluriae 
tien Bisekfield has mo other property out of whieh cowplainant 's 
judgment can be collected, 

Christian Blackfield, Resettsa, hie wife, and sald Lena 
Wichkowskt were made parties defendant to the bill, whieh prayed an 
injunction and, with other things, general relief. The defendants 
filed a joint answer denying that Christian Blackfield purchased 
the property, alleging, on the contrary, that it was purchased by 
his wife Resetta out of her money; that Christian had wrongfully 
@nused the deed te be made in the name of himself and wife jointly, 
instead of in her name slone, az he was inetructed te do; that the 
later conveyance was only for the purpose of giving her the title 
whieh belonged to her, ond not for the purpose ef defrauding creditors. 

The anewer further denied that the conveyance was void; 
that although they had, at that time, lived upen the prenives, Chris 
tim held title only as trustes for his wife, and had no other interest 
It further denied that the first deed to Lena Wichkowski was fraudue 
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lent. Om the contrary slleged that she toek the game in good 
faith’ ter value. 

By un amendment te the bill afterwards filed the 
Gomplainant set up that st various times fram 1907 te i905, 
Christian and Hoseits Blackfield purchased pieces of real estate 
which hed been improved and enhaneed in value by labor performed 
and material and money furnished by Christian Blackfield, and 
which properties had been successively sold by him at sums exeeod~ 
ing the purchase price paid by him and the costs of imprevement, 
whereby large prefite had accrued te hin whieh had, in turn, been 
invested in other property and thus aecumlated; that until after 
the indebtedness of compisinant had become due in 1917, Christian 
Blackfield purchased and held ali such properties in the name of 
his wife and hinself jointly, but after Auguet, 1917, when he made 
a@ pretended conveyance to his wife, he caused these purchases to 
be made in the name of his wife solely in order to place said 
properties beyond the reach of his erediters, 

The amendment further wet up in detail slleged facta as 
te euch purchases and sales. Ye this azendment Ghrivtian and Rosetta 
Blackfield filed an answer in which they denied the facts as thus al- 
Leged, and denied that Christian Blackfield had any interest in such 
properties or that they had been improved by his labor or effort, but 
alleged that the properties were purchased exclusively by the monies 
belonging te Rosetta Blackfield, and that whatever acevemlations 
Fesulted therefrom were for her benefit alone. ‘the evidence upon 
the iasues as thus made up was taken by the master. 

It appears therefrom that Christian Blackfield was a 
mason by trade; that after hie marriage te Resetta he became a 
eontractor and builder; that he opened an acesunt with the complaine 
ant in May, 3913, and that the account was clesed in May, 1917, 

This was the account upon which suit was breught in the Municipal 
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@ourt ond for which judgment was rendered in favor of the plain- 
tart, 

Christian Blackfiela was married to his wife Aesetta 
in 1902, He wae then without money ox property, She was the 
widew of one Hovak. She gaye she got some money from his estate 
but dose not rexenber the amount, and the estate was newer probated. 
She alee seye she received something fren her father's estate, but 
she is not able to state any definite amount nor any winieus ascunt 
@o received in either ease, At the time of her marriage to Chria- 
tian she owned @ Little delicatessen store, which afterwards she 
sold for the sua ef $200, Ghe bought another stor® one er ene and 
@ half years later which she sold fer the sum of $210, 

In 1907 a vacant let was purchased at 7749 Champhain 
@venue for the sum of $412, The title thereto was taken in the 
§oint nemes of husbend and wife, They erected a building on it 
by their joint later. SBxelusive of this labor the building cost 
$2,200, and of this amount 61,600 was provided by a mortgage loon 
executed by both husband and wife. The property was sold in 190 
for $2,900, Im 1910 certain real estate at 6630 Evans averms was 
purchased for $1,500, and after two years was gold fer $1,750. 
in 1915 real ertate known as G16 and @12 Dorehester avenue was 
Purchased, There were tyro lots, ome af which waa improved by a 
building. The purchase price of both was $2250. In each case the 
title te the respective vroperties was taken in the name of Rosetta 
and Christian Blackfield as joint tenants. In 1914 the lot known 
as 6920, upon which the building stood, was 9014 fer $2,650, ‘the 
husband and wife then jointly negotiated a loan ef $2500 on the 
vecout let, both signing the motes and trust deed given for the 
Roan, A bungalow was then erected thereon at a cost of 95,590, be~ 
 Gides the laber which the husband and wife together put ints it. 
Defendant Christian Blackfield had the plans draw, superintended 
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the work and the letting of the contract. is workmen alse yut up 
the balliding. Thereafter the meband and wife resided in the 
property. 

in the spring of 1917 a representative of the com 
plaisant ealled on Ghristian Blackfield and arged a settlement of 
his acecunt with complainant. In Augusi theroafter Christian 
Blackfield executed & quit claim 4ecd, by which he attempted te 
convey this property to his wife, The deed was delivered and re- 
eordeé August 27, 1917. She did not join in the deed and the con- 
veyanee left him without any property of his om, The huchand 
and wife afterwarés joined in a conveyance of this property te 
Lena Wichkowski for a conéideration ef $4275, $1575 wes paid in 
cask, ond the purchaser ssaumed a mortgage of $2,206, and executed 
& trust éeced to secure the payment ef 9500 represented by 20 notes 
of $25 each, to the order of Rosetta Blackfield and saturing one 
each month, ive Hundred dollars of this amount had been paid at 
the tine of the service of the sumzons in this proceeding. 

fhe evidence further shows several other pieces of 
property have since been purchssed, and that im ench case the 
title therste bas been taken in the name of Rosetta Blackfield 
glone. 

¥e think the evidence failed te establish that the gale 
to Lena Wighkowski wae a eolorable ons, or that she holds the prope 
erty in trust for either Christian Blackfield or his wife. On the 
contrary, we think it must be helé that she is an innecent purchaser 
fer value without notice of complainant's righte, so far as the 
title to the real estete is concerned, But as to payments made te 
Rosetta Blagkfiela by her after the filing of the bili and service 
of process, she stands in a different position. The filing of 
the bill and the service of swomens amounted to an equitable Levy 
upon the property in her hands. First Nat'l Bonk of Shoux Sity 









GH tus onte aerator eh .tomnamon mete to gabete me mw na OMe, 
68d KL Nedkger ete dan boodeel ots vewhewneme cigebbiha | 
Oe DR 
anon ilk $e erifainenetars 4 VERE iy 
Xe dmmmateves » degra ine seg agar z ra | 
sh intention, a6 felt .haiip mates flip & bedeeame Abe, 
<r fag Aneowltod ser Soak sa ite eke ot yoregene mbt CoMmRD 
sana. wid ham bewb edd at choy tem a ne = Ce ae 
ot ehreaoae, aikd Ne opmageeee pa + conan eae . ade 
ah bie age #V0SE ,BYERE te wodtareddesos a «9% ee 
hatuapns ie: .07,82 Lo oanairor 2 sonmuns wesaronag ald 
wrdon Ok UE bedammexyes WRG Re dnwmon onit auvnon ob Rew 
ama amtuion har Bie trinaht adrexek te vole edt Oh al 
$a diag need het tawens ahis te wcalioh Dermal, awh. ..qshhh 
ee 
28 maaekg wedi Laxowen wmode voRIest epambhre AEE) | 
hlettdesk8 altered te smn alt pt aekad spi a 



























1 oe 


ain, tt ahzed « ote tadd mH 4a “setae «sr ma sit » A, ete 
ade ae PO 9 tire beds , 


88 wn as on stitain, 4 inemtataeee ie woah 
Of chen tunes ot a6 90 snanescn 9. 
wokruoe tae, (tht ood Yo galte® wed sneha wed | 

Magnes aa -Henttaes, Pree = heat 
. mk od bet ame emiooun 0 9 





va, Gage, 95 Tid., 17%; Sing v. Goodwin, 150 111, 103, 

It is the contention of appellant that the scourt erred 
in overruling the exeeptions te the master's report ami entering a 
deoeres dimuleving the complainant's bill, in view of the ovridence, 
and we are inclined to the epinien that the oontention met be auge 

These various properties were put voluntarily in the 
joint names of the usband and wife, fhe evidence does not suetain 
the allegation of the anewer that there was any misteke in thie 
reapect. Rven if the wife had wade a voluntary conveyance of a 
part of her interest to her lusband, ~e think he eould not there. 
after convey it volumtarily ag against bis creditera, Dut he did 
not take these titles as a gift. The evidence shows the considera 
tion, in part, wae furnished by him. He contriated work and labor. 
He used bie eredit for the purpose of obtaining material ~hich wae 
used upon the premises and which onbanced thelr walue. Te permit 
the wife to voluntarily plage the title of real eetate in the nane 
of her busband, thus giving bim a eredit which he uses to obtain 
material to improve them, and then perait a reconveyance back te 
the wife, thus making the collection of the debt impoesibie, wowla 
seen to pernit = gross fraud, 

Conveyances ag between husband and wife are always 
Glosely scrutinized and regaried with suspicion, olay v. Necotg, 
298 T1ll. 566, 

Where a hugbend transfers ali hie property to hie eit. 
he wust be held to have dons ao with the intention te defraud his 
ereditors. Gvane v. Bell, 2635 Fed. 634; Harwon v. Harwood, 124 11. 
104, Hilson v. Loomis, 85 111. 351, Houk v. Yan Ingen, 196 111. 244. 

We think half of the proceeds of the sale of the premi- 
268 known as iz Dorchester aveme is in equity the property of 
Christian Blackfield and subject te the payment of this see arr. 
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4s Rosetta Blnckfield reseived the same, she is primarily Mable 
therefor, and as to that part paid since the service of susmons, 
Lena Vighowskt 4s secondarily liable, The deeree disuiseing eon 
plainant's bill was therefore erreneous, and the ¢eeree will be 
reversed ani the cause remanded with directions to sustain the 
excertiona, Nos, 1, 2, 3, 5, 6 and 7 to the Euster's report and te 
enter a decree in conformity to the views herein expressed. 





ASYERSCD ARD RES ARDED 
WITH DIRBCTIONS, 


Dever, &. J., and MeSurely, 7., concur. 
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WA. FUSTICH WATCHETT DELIVERED THR OPINIGR GY THE Count, 





Plaintiff below, whe is appellee here, began sult 
ageinet defendant appellant by attaciment. The affidavit sileged 
*the nature of plaintiff's said claim is for one cay load ef oab- 
bage of the valus of $441.67, which said cabbage was delivered te 
the said defendant, and fer woich said defendant gave hie cheek 
for §441,67 ta the plaintiff, and thereupon defendant revoved 
said carlead of cabbage from the State of Illinois, ‘ond at the 
sane tine stopped payment upen hie cheek given ae aforeraid, and 
vefuees te pay for seid cabbage, which said cheek was given te 
plaintiff for the purpese of deselving said plaintiff." 

The defendant appeared and filed an affidavit travere. 
ing the attachment affidavit ef the plaintiff. Afterwards by an 
agreed order trial by jury was waived and the cause submitted to 
the eourt for trinl, the attachwent dissolved and the garnishee 
discharged, The court heard evidence and found the Lasues against 
defendant and assesved plnintiff's damages at $441.67, overruled 
motions for a new trial and in arrest of judgment and entered 
Judgment on the finding, and from that judgment thia appeal was 
perfected, The cause wae tried without any written pleadings; 
it im therefore Lepossible to determine the nature of plaintiff's 
 @laim, exeept ac the same appears from the evidence submitted. 

The evidence for plaintiff tended to show that on er 
about November 15, i919, plaintiff #014 ond delivered « carload 
(Of Gabbage to the defendant for the price of $441.67; that plain- 
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$iff received therefor a cheek of defendant for that amount; thet 
thereafter defendant stopped payment on the check. It sppeared 
that the tranesction on the part of the defendant was comiucted 

by defendant's salesman, Ere Diets, and on behalf of plaintiff by 
ene Andrew Welter, a cousin of the piaintiff, The testineny fer 
the defendant tended to shew that on the day in question Mx, Diets 
mot beth Andrew and Nenry Velter at the eorner of Clark and South 
Water streets; that Dietz asked Andrew about cabbage and that Au- 
drew replied that he bad two cars, one a box car and the other a 
refrigerator; that they had seme further echvergation in regard te 
price; that Andrew said thet if plaintiff effered the two cars st 
the price mamed, it would be all right with him; thal Diets then 
went to their office in the basement, where Andrew Velter told him 
that they had two more refrigerator care loading in the eountry 
that ought te be ready that night or early next morning, amd thet 
Mv. Dieta could havea the two care which were refrigerator care at 
$350 a ton; thai be eould alec have the box car and refrigerator 
ear, one at $29 and the ether at 6% « tom; and Me. Diets testifies 
*I told him I would take the four care. He suid, ‘Refrigerater car 
is here at 40th street, but another party get option on that for 
thirty mimutes. If he don't take it you eam have it.' IX aatd, 
‘All right, I will take all four care;** that he told ‘him he 
would give him « sheek for the car, and as soon as he got the 
weight en the twe refrigerators to give them to him; that Andrew 
Welter replied that just as soon as he get them he would bring them 
over to the office; that a half hour or hour later Yelter cance over 
and gave him the sunber; that the witness then went te 40th etrest 
in a Yerd, telling Welter to come back in an hour; that after locking 
at the gar witness told him it van a little muall, and asked him if 
he would give him o dollexy a tom off. He then gave hix a chuck for 


that car, and Welter gave him @ bill of lading, and said that just 
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@8 soon se he got a bill of lading on the box car or the initial, he 
would give a check for that, and as soon aa he got the weights or 
ear price on the twe refrigerator cars that were to be loaded that 
day, to bring them in “and we would straighten up, which he seid he 
would dog* that on the worming of the 12th he met Henry and Andrew 
Welter agein ond they asked about the cheek on the box car; that 
witness told him thet as soon as he got the initial on the car he 
would give him a check; thet in the course of an hour or twe ke again 
meat them, when they asked about the cheek and witness replied, “You 
@an have check any time you give me bill ef lading or car isaitial. 

I said, ‘How sbout two cars of cabbage that I bought with these other 
two thet were to be leaded yesterisy afternoon or this sorning;* that 
Andrew replied that bie man had tried te get him the day bevore at 
three o'clock, but he wae out of the effice and had not heard from 
him sinee; that witness told him Just as soon as he heard and would 
get the cay price and the waights, te come over and “we will straighten 
outs” thet Andrey gaid he would do eo; that on the 15th about four 
o'¢lock in the afternoon Andrew brought the bili of leading on the box 
ear, whieh he turned over to the bookkeeper, for which she gave him 
8 cheek; that the witness then asked Andrew about the ether two care, 
when he replied, “Theat two cars?" "I said, "The two cars that = bought 
with this bex car end the refrigerator;'” that andrew then said, “I 
614 not #011 you two cars;" that after the witness started te recite 
the deal, Andrew said, "I camet deliver the two care I scld you, I 
cannet give you souething I haven't got. We have plenty of cabbage 
im the field, but you know last uight we had « heavy frost ané the 
vabbage is frosen;" thet witness then asked him, “How about the two 
ears that arrived on the ¢, & 5. ¥, railway at 40th street that 
morning?" te which Andrew replied that he did net have two cars, and 
the witmess told him that he, the witness, had been out there and 
eeen the cars and got the car musbers; that Amdrew then said that 
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these two care had been e014 to John A, Bek & Go. a week before, 
and that he wae just delivering them; that andrew then asked him 
if he wanted two cars of frosen cabbage, and witness told him he 
aid not, and after andrew left witness ordered payment an the check 
for the box oar to be stopped because Andrew had refused to deliver 
the other tro oars of cabbage ae agreed. 

Mridence an to the faiz warket price of the cabbage in 
Ghieags on that date wae aleo offered as tending to establish the 
defendant's damages, 

The testicony ef Mets in its waterial parts wae core 
woberated by several cther witnesses, and evidence wan further of 
fered tending te shor thet on the worning of Yovewber Lith defend} 
ant gold to John tek &2 Co, the two earlesde of eabbace in question. 

At the congluaion of the evidence the court, on motion 
of the plaintiff, «truck owt «11 this evidence with reference te the 
earlead« of enbbage other than the cerlead for which the sheek in 
controversy was given. The motion wart based on the ground thet 
the contract with refercnee to the extra carloads of cabbage wan 
barred by the Statute of Frauds, Ye think the court erred in 
striking out thisvevidence, 

the theery of the defendant wae that » contreet of 
the sale of four cers wae wade av 9 single transaction, and the 
evidence offered in hin behalf tende@ to eucpert that theory. 

The Statute of Trands iw net applicable to such « gale where 

goods have been secreted in pert by the buyer and actually received 
by him, or vhere he has given something in earnest to bind the 
@ontraet or in part paynent. Murd's Rev. Stat. 1919». 2686, se0.4. 

Yor the erver in striking out this evidence the judge» 
mont ie reversed and the ewuse remanded, 

. REVERSED AND REMANDED. 

Dever, %. 7., ond We@urely, 7., ooncur. 
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a oPEAL FROM MUNICIPAL COURT 
OF GUIGAGC, 


22414. 64. 


WR. WATICR WATCHETT WELAVERED THE GPINION OF THE Court. 


in thie case the plaintiffe, who are appellees, 
wued defendant, whe is appelient, in the Municipal court, They 
filed o statement of claim in which they alleged thet the defendi+ 
ant was indebted to then for a breach of centract made February 
#6, 1919; that "sald contract was to the effeet that plaintiffs 
should assign te defendant their contract with Jemie 4“. Farwell 
for a warranty deed to real estate known ami described as fol~ 
lews, toeowlt, *“**#; that plaintiffs ahould receive from defendant 
at time of aseignaent $900; that plaintiffs should inetall elec 
trie fixtures, wire sald preuiees, paint and decorate the ine 
terior ef sald prewiees fer the further sum of $221; that plein 
‘tiffs should reesive from the defendant the further mm of $200 
for ‘painting the exterior of said prewises with twy coats of 
white lead and linseed 011, and upen the completion of sata 
painting ** furnishing te the defeodent waivers ef claims for 
mechani¢es liens, '* 

The statenent further alleged that the contract 
for a decd was assigned, the sux of $600 paid, the wiring, in- 
stalliation of eleetrie fixtures, painting, pavering and decorate 
ing of the interior was aleo done, and the sum of 3221 paid there- 
for. “Sut although plaintiffa have at a1] times been willing te 
paint the exterior of sald premises in aceordanee with the terns 
of said contrast, defendant has refused and now refuses te permit 
and allow them to de and perform said painting, and has refused 
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ond oow refuses to pay plaintiffs aaid eu of $200 yet due and 
unpaid on sald contract, and sleintiffe eay that the werk and 
laber ami the materiale neceerary te ao ough pointing in accord« 
anee with said contrast ‘and to ture over waivers of Liene would 
coat plaintiffs the wus of $00,' and that plaintiffe make claie 
for the difference betwen said was ond eoid $200 yet wrpatd, * 

Attached to this elaim was the affidavit of Gark &, 
Gelmts, in whieh he atates thet plaintiffs’ demand 49 ae stated, 
and thet there is due to the plaintiffs from the defendant, after 
allowing defendant all just credits, deductions and set-cfts, the 
wun of PLL. 

Suceone was duly facued July 25, 1910, ami the return 
shows that it was ‘uly served July 6th thereafter. Decadbor ¢, 
1919, on motion of plaintiffs, the default ef defendanie was taken 
and judguemt entered for the aucunt clained, Deceuwber 16, 191°, 
defendant made a aotion that the defealt and amd judgment should be 
vaouted and set aside, whieh «otien waa continued, and Jarch 23, 
3926, the motion te vasate the defeult and Judgment was overruled, 
and fyom that order the defendant prayed and was allowed thia ap« 
peal, 

Defendant did net support bie motion by any ef fidawit 
tenting to show either diligence in. defending the action or a de- 
fenee to it upon the worite. It was neesssury that both these 
ne abst palatal alla agedltaanan court. idle 
ADD» 403; es keletein CU e RE ta 138 til. App, BAS. Amd upon 
such showing it ie ‘dias with the gourt whether the ae« 
fault will be vacated, 

Sefendant eontemle that the motion should have been 
granted, ie the firet place because the return of the bailiff dese 
not affirnutively shew that he resided er was found within the 
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jurieciotion ef the court, and, secemily, beewwe, oe he wmye, the 
etatenment of claim dows not set up 4 cause of aution, If we could 
Pegard thie agpeal as one yfrom the judguent iteelt, #hieh evidently 
it 49 not, neither contention sould be queteined, the return on the 
writ de as foliewn: 
Psy ae thie writ on the within newed defendant Mot) %. Miller by 
Gusy thereof te her with o pr aed, ———- of 
einin and aftiaavit attached thereto, sol on the tae time ine 
foraing hex of the contents thereat Ln the City of chicago, this 
fet ome any ef ay, Domde J. tigen, Ballilt, by Edward 
is dali tbe vite eek sate tanta wettichnnd, to give 
the court juriediction, | 
in suponert of defendant's contention that the etatenwet 
of alain dooe mot oe ee iefeulanst elites « sauber 
ef caves, gua Hetthaws * Ge. Ld iientiel, 206 TL. App, 803, 
axkows ke, BOS mn, eee ROE. Tt be oulfiaient to aay, 
Sas i tr the record fails to show any motion in arrest 
ef Judyaent, tilly Some, that a recent decision of the Suprese 
staining the coamtention.s Gheg v. lobinenr 











she ordex wil) therefore be affirasd, 





bever, Ps Jn, and Wedurely, J,, comer, 
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ERROR TO CRINMINA!. counT 
oY Cook counTT, 


2241.4.651 
WA, SUSTICG MAXCHAGT DELIVERED THR GELMLGR OF YAM couNT, 


Plaintiff in errer wae indicted on four counts. The 
firet charged the larseny of 32 gallons of alechol and 34 gallons 
of vanilie, of value named, the property of Prank leauer, on Janne 
ary 26, 1920. The segand sount gharged thet plaintiff in errer 
bought and reoeived sald property while knowing that it had been 
feloniously taken, stelen and carried away, ‘The third count 
charged burgiary, in that plaintiff ia errer broke and entered 
the stores of Lower and took and carried aray the goods. ‘the 
fourth gount charged that plaintiff broke and entered the store 
of Lever, the doore and windews being open, with the intent to 
wteal, take and carry away thia property. 

The Gtate waived the felony ond plaiwtiff in errer 
entered o ples of not guiity te petit lareeny., The sause vas 
submitted to the court, « jury being walved, asi the court after 
hearing the evidence found the plaintiff im errer guilty of re 
eeiving stolen property, and further found that the value of the 
property received wae $15. Judgnent was entered upon the find 
ing, and plaintiff in error was sentenced to the House of Corres 
tion for one year and te pey o fine ef 6500 and costa. 

The record failu to show that any plea wae outered ap 
te the charge upon whieh plaintiff in errer was convicted, There 
@ould be we valdd trial without such « plea, ‘This is on error, 
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however, which may be corrected, and in order that thie way be 
done we wemond the cause. People v. Guth, SLL Lie Agee NR; 
Zommnen ¥. Peopig, 22 T12. 324; Yanst v. Bequde, O58 04. 372. 
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333 - 26507 | 
¥ 
EDWARD J. ROTH, Administrator f 
of the estate of RICHARD SOTH, @ 
decessed, 1 Fd ) <«APPRAL vaox 
: appellees ) 
\ fi CIRCUIT COURT, 
ve. | , COCK COUNTY. 
ff 
\ 
CHICAGO RAILWAYS COMPANY,¢t al., 9A1.A. 6 se | 


MS. PRESIDING JUSTICR GRIDLEY DELIYZRRD THR OFINION OF THE COURT. 


The defendant railway companies by thie appewl seek te 
reverse a judgment for $6,000 rendered againat them after verdict 
by the Circuit Court of Cook County, in ean action for dumages for 
negligently eausing the death of plaintiff's intestate, Ticherd 
Heth, a boy of nine years of age, who wos struck by one of dee 
fendants! street cars, eastbound in Belmont avemme, Chicege. 

The accident happened east of Lincoln street, about the middle 
ef the block and opposite a school houce, on bocember 7, 1917, 
about 12.3% o'clock during the noon hour. 

Plaintiff's declaration consisted of five counts, the 
third and fifth of which were dismissed during the trial. Sach 
eount alleged thet the decensed left him surviving a father, 
mother and sister; that «t and before the time of the sccident 
Plaintiff's intestate was in the exercise of ordinary care for 
his own safety, and that anid next of kin were «t all times in 
the exercise of ordinary care for the safety of said intestate. 
The first count alleged that the defendants negligently drove, 
managed and operated the car. The second count pleaded an 
ordinance ef the City of Chiengo, restricting the speed of street 
care and other vehicles, #hile running within 250 feet of any 
schoolhouse within the city during certain houra of any day when 

the athool was in session, te « rate not greator than 5 miles per 
new, end nlleged that the defendants negligently and in vielatien 
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of said ordinance ran the car within 250 feet of the ecahool- 
house at « greater speed, The fourth count alleged that defend- 
ants negligently drove the ear «ot a high and unreasonable rate of 
epeed without giving any warning or signel of ite appreach. The 
defendants pleaded not guilty. 

Geunsel fer defendants urge as grounds fer e reversal 
ef the judgment (1) that the evidenee clearly shews that the 
accident wos emsed by the centributery negligence of the deceased; 
(2) that the court erred in submitting said achoolhouse speed 
ordinance te the jury and in instructing them thereon because the 
ordinance is invalid; (5) thot the court erred in giving certain 
other inatructions and in refusing to give others; and (4) that 
the court erred in ite rulings on the admissibility ef certain 
evidence. In the view we take of the ease it will only be 
necessary for us to consider counrei's first point. 

the evidenes discloses in substance the following facta: 
Belmont avenue is on erst and weet street, and defendants’ double 
street car treeke are lsid thereon. Eastbound cars are propelled 
by electricity over the south treek and westbound cars over the 
nerth track, On the south side of Seimont evermme and extending 
@waet from Lincoln street, a north and south street, for a distance 
ef about 219 feet is the yard or proverty of the Jahn achool, on 
the east of which yerd stands the schoo) building. The school 
property is enclersed by a fence. There ig an entrance gate on 
the corner of felmont and Lineeln, and another gate, called the 
second or middle gate, spening from Belmont, at a point 89 feet east 
of said corner, The entire school building is east of said 
second gate. In the middle of the north wali of the building, 
which stands about 20 feet south of the fenee, is an en trance 
to the building, called the “Heys “ntrance.* There is no gate 
in the fenee east of said second gate, The sidewalk on the 
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south wide of Belmont, immcdistely north of the fence and 
extending to the south curb of Kelmont, is of the width of 13 
feet. ¥rom the south curb to the south reoil of the eantbound 
track’ the distance is 13 feet and 6 inches. From the outside of 
the south rail of the ¢xetbound track te the outside of the north 
reil of the westhound track the divctance in 25 feet and 6 inches. 
Said traeks are of the ordinary cuoge end/ distance between them 
ia the ordinary distance. On the north side of Belmont oveme 
and opposite the beye entronce to the schealhnouve is «a millinery 
store; immediately east thereof is a private dwelling; cast of 
thet is a veeant dot; and said waildinge ond let are ench of the 
width of 25 feet. The street cur involved in the sccident is 
number 1161. On o previous trip it hat shown diserder in its 
electrical ap wWiances in that, becouse of « loose armature band, 
when the car wee run at « speed in exoeos of about 5 miles per 
hour, the overheod awitch would *blow.“ The ear wae on ite return 
te the car barnes fer repaire and wae being driven by a repair-man, 
eccustomed te act of a motorman. He and hie helper were the 

@niy persons on the ear. The brakes were in firet clase condition. 
There was snow on the ground and the raile were slippery. Plaine 
tiff's intestate was a little over nine years of age, me o oright 
boy ond had been attending the Jahn school for over three years. 
Sometimes he went to school alone end sometimes with his sister. 
Hie eyeright wee good and his hearing normal. dust prior to the 
eeeident he and two other boys were playing o game of teg. Ali 
three hed run out on the sidewalk from the school yard at the 
second or middle gate, and one boy, named Copp, being in the lead, 
ren east on the sidewalk and then acrese the street im » northe 
easterly direction emd reeched the vacant lot. The eth boy, 
being chased by the third bey, nemed Beeghin, also ran east slong 
the sidewalk fer « short distance and then euddenly started to 
(@ress the street, also in a northesrterly direction, immediately 
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in front of the approaching eastbound street ear, which possibly 
he did not see. At the same time on automobile was approaching 
from the eest, a short distence away, its two left wheels running 
between the rails of the westbound track and the other wheels 
north of said track. This mitomobile the Reth bey evidently saw, 
and may have ceused him either te step, or step back. About this 
instent he was first struck by the rounding bumper neor the north- 
want corner of the street cur, knocked down, and probably in falling 
his hend oome in violent contsct with ether parts of the car. Nene 
of the front shesls peesed over him. “hen the street ear was stopped 
the boy was lying in the street north of the frent part of the rear 
trueke of the ear and about opposite the millinery store. The 
testimony is conflicting whether, in hie advance across the atreet, 
he was firet struck by the ear befere he had completely cleared 

it, or whether he was struck after he had stopped or had stepped 
back. He died almost instently. the speed of the street car after 
cressing Lincoln ctreet and imrediately before the collision wes not 
much in excess, if at all, of 5 miles per hour. ‘then the boy 
suddenly left the sidewalk and started to run scree the street 
there wae nothing to prevent his secing the appronching street ear 
he@ he glaneed towards the northwest. The moterman tertified that 
he saw him as he started running dingenelly scress the street akout 
10 feet east of the ear, that he rang the bell, threw the power 
off, vet the brekes, and reversed the car, and thet after the 
collision the ear "slid maybe 20 or 30 feet." Reelin, the boy whe 
was chasing the Beth boy and who did not leave the sidewalk but 
continued running eost, testified that when the “oth bey ieft the 
curb, running fast, the car was only about 5 feet to the weet of 
him. 

The case is somewhat similar in its facts te these in the 

Beberts case (262 Tli. 228) whore plaintiff's intestate, = man of 
mature years, was held guilty of contributory negligence, barring 
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a reeovery, in attempting to cree: double street car tracke 
vetween street cars aporesching from apposite directions, and 
where, es the court anid (p.231), the question whether he 
exercised ordinary care wes to be determined "net by the 
probabdilitias when he left the sidewalk, tut rather by the 
situation when he resshed the tracks and attempted te crosa 
between the appresching care vhen the street wee elesr and there 
was no obstruction to the view «ud no neceseity fer making the 
attempt.* Plaintiff's intestate at the time of the accident 
wat slightly over nine yeers of age. ‘*¢ understand it te be 

the law of this state thet 2 child over eeven years of oge is 
bevmd te exercise ordinary care for ene of his age, intelligence, 
196 T1l. 410, 423; Laks Brie & Yestern %. Go. v. Xlinkrath, 
927 Thi. 439, 441; Burke v. Shicoro City Ry. Co., 153 IL1. App. 
388, 392.) and that boys of about the age of plaintiff's 





capacity and experience. ity Xs 
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intestate in the instant eass, ond of hie intelliigenee, capartity 
and experience, may be muilty of ewch contributery negligence 
as to bar u recovery for injuries sustained. (Eeshlor v. Chigage 
Sity Ry. So., 166 Ill. App. S73, 575; Jilron v. Chicexe City 
Ry, Go., 2135 E22. App. 433, 437.) 

Our conelucion is that under the factr disclosed 
Plaintiff eannot recover on sceeunt of the contributory 
negligence of hie intestate, and that the judgment of the 
Cirmit Court mist be reversed. 

REVERGED VFITH FINOING OF PACT. 


Rarnez amd Merrill, JJ., coneur, 
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PIMDING OF FACT. 


We finding se an ultimate fact im thie cove 
thet at end before the time of the eceident in westter 
Plaintiff's intestate, Richard “eth, eas mviltr of 
contributery negligence proximately creusing hir ¢eath. 
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ABANSON C. — Seatatuens 
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MeKIHLZSY and BR. DUYFY, Crosse ERROR TO 
Defendants, % 4 
\ Defendants in iar CIRCUIT COURT, 
\ f cook couNTY. 
¥Be: A 
ae ff 
\ Z 
- 8 T A fe ase > 
QUIN O° BRIEN, Defendant and Créss- a teolhe a 
Complainant, ) 
Pleintsss in Error. } 


STATHMENT BY THS COURT. This writ eof errer is sued 
out by Qin O'Brien, defendant and cressecomplainant, to 
reverse a final decree of the Cireuit Court of Ceok County, 
entered October 12, 1920, in faver of Alanson ©. Neble, 
complainant and ecross-defendant,,, wherein it was adjudged 
that O'Brien pay to Neble the sum of $7,376.24, with lawful 
interest thereon from dete ef the dceree until paid, and two- 
thirds of the costs. 

The cause was commenced on August 27, 1914, by the 
filing of s bill for an sccounting by Noble, and on April 22, 
1916, was referred to a master to take proefs and report his 
conclusions. After the introduction ef mich evidence, Poth 
eral and documentary, the master, on August 29, 1918, filed 
his report. After a hesring upon exceptions the court entered 
a so-called interlocutory decree, confirming the master's report, 
finding that the equities were with Neble and that he was entitled 
te an accounting, fixing the basis of the accounting, and re- 
referring the cause to the seme master to state the account, 
in the deeree the court expressly retained jurisdiction of the 
cause to control and enforce the eceounting, ‘te change or modify 
the principles upon which it was ordered to be taken, to determine 
the costs and toe enter a final deeree. O'Brien moved that he be 
allowed to appeal from the decree but the motion wes denied. On 
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May 6, 1920, on Noble's petition, the court entered on order 
finding that the cressedefendant, Chieage Tithe “ Trust Ge., 

helde in eserow a certain fund belonging jointly te Heble and 
OBrien, appointing said company receiver of the fund, and 

ordering it to pay te itself as such receiver the fund with 

accrued interest, less $10C sliowed to it by the parties. On 

May 16, 1926, the court entered on order alliewing the master 

$1500 te apply on eecount eof his fees under the erders of referenee 
ené re-reference, in addition toe the amount allewed him by order 
entered July 30, 1916, and in addition to the $350 there tefere 
advanced him by the parties, an’ directing the receiver to pay 

him said sam of $1506 out of the fund in ita hands, and further 
ordering that the final aliowanee of fees of suid master, ani the 
taxation of costs thereon, as between the parties, be teferred until 
the entry of the final deeree. O'Srien objected te beth orders. 
after the hearing before the master on the ree-reference, at which 
much additional evidenee both oral and documentary wes intreduced, 
the master, on Way 17, 1920, filed his second and finel repert in 
which he etated the account between the perties, made many epecifie 
findings, and found in conclusion, {1) thet at the date of the filing 
of BHoble's bill of complaint (sugust 27, 1914), O'Brien was indebted 
te Hoble in the sum of $5,299.25; (2) that Beble ess entitled te 
interest en seid sum at the rate of 5% per annum from the date of 
the filing ef his bill, ané thet there wes due Hoble at the date of 
the master's report the total sum of $6,759.25; (3) that Noble and 
O'Grien were each entitled te a one-half interest in the escrow fund 
held by the receiver, less its fee ef $106; (4) thet any interest 
in said eserew fund which might exist in faver of the ersssedefendant, 
Archibald A. MeKinley, was included in G'Brien's share thereef, and 
(5) that the equities of the case were with Noble, and that the 
erese-bill of John M. mffy should be dismissed for went of equity. 
n May 19, 1920, the court ordered that the respective objections 
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filed by Heble and by G' Brien te the master's report stand as 
exceptions therete. On July 14, 1926, O'Brien filed his written 
motion that the court modify the interlecutery decree of Merch 24, 
2919, so as te change the principles upon which the accounting was 
hed, On July 30, 1920, the master filed an amended certificate of 
his services and charges, to which O'Brien filed ebjeetions. On 
the seme day the court entered an order fixing and allewing the 
mester’s fees at the sum of 95,500.98, "taxed as costs herein,” 
and finding thet the master hed been paid $2,850 of said fees, 

and ordering that the recciver pay the master out of the money in 
ite hands the sum of $2,450.98, eaid order te be without prejudice 
te the awarding of costs, the court te retain jurisdiction te tax 
in its finsl deeree the master's fees equitable between the parties. 
O'Brien objected te this order, Gn Geteber 18, 1920, the receiver 
filed ite final report, showing thet on July 31, 1926, it hed paid 
to the master seid sum of $2,450.98, and thet it had a balance on 
hend of $289.12, out ef which it asked thet it be sliewed as ite 
fees the sum of $25, ‘The court appreved the repert and sllewed the 
Feeeiver said amount, amd on the seme day, Octeber 18, 1920, 
entered the final decree in question, to which « more particuler 
reference will hereafter be made. 

Im Boble's amended bill of complaint it is alleged in 
substance that in the year 1905 beth Hebie and O'Brien were 
etterneys at law, practicing their prefession principelly in the 
city ef Chieage; that Neble's practice was largely deveted te 
chancery causes end that O'Srien was engaged in ether lines Of 
legal work, particularly in the trial of jury cases; thet during 
said year Noble employed ©'Brien to sesist him in the trial of a 
@ertain exse which Noble hed taken on a contingent fee and which 
they finally won; that thereafter O'Brien proposed thet Neble 
eesist him in certain of his cases other than tert enses, and 
t . he brought te Neble's office certain cxses upen which 
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Heble worked, and that, althouch there had been no agreement as 
te a division, “the feee in «li ef said ceses when received were 
divided equally;* that carly in the year 19607 O’Brien suggested 

te Neble that the latter meve his office inte the suite occupied 
by O*Brien in the Unity building, Chicege, and assist ©' Brien in 
certain ether cases, perticulariy mentieninge « esse in connection 
with the Sehrom= estate, which cnse O'Brien had tsken on a cone 
tingent fee, und thet “he ‘led your orator te believe® thet he 
would deal fairly with him and *would divide aii fees evenly with 
him® thet might be recovered in exid case es well as in all other 
eases that they might handle tegether; that pursuant te the 
suggestions, Heble, in the spring of 1907, meved his office inte 
O'Brien's suite, and thet during said year «and theresfter he net 
only worked upon his own matters, tut alee upon seid Schramm case 
and other ef O'Brienscsses; that because of his former dealings 
with O'Brien he “believed that all net fees thet might be received 
in all matters they might handle together would be equeliy divided 
between them;* thet he prepared and filed twe billie in chaneery 
in the Schrama litigstien and did much arducus werk in connection 
with said litigstion; that in the year 1910 3s compromise settlement 
ef thet litigetion w«s made and O'Brien received fees in exzess of 
$14,000, but failed to account with Neble as te any part thereof 
until December 24, 1910, when he paid Hoble the sum of $700 and 
promised «a full settlement in the near future, but which he did 
not make; that Note contimed his effice asseciation with O'Srien 
in said suite until the spring of 1912, when they removed te a 
suite in the Otis building, Chicace, and there remained until May 
1, 1914, when O'Brien meved his office; that during the time they 
were tegether in the Unity tuilding Keble had a number of cases in 
which ¢’Srien assisted im the trial thereof, and that whenever 
fees were received im such cuses the net fees were equally divided 


between the parties, er accounted for on that basis, and that 
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®*Brien alse had e number of minor equity and contract cases 
wherein Noble assisted, and that the net fees were likewise 
divided ar accounted fer equally, and thet "it wes the general 
understanding throughout the entire course of dealings betwren 
them that the net fees in ail matters wherein they essisted each 
other should be divided equsily;" thet after the parties removed 
to the Otis tmilding, Yoble, heving freqmentiy and without suecess 
demanded accountings in certain cases, began te realize thet 
O'Brien did not intend te come to any settlement «ith him on the 
basis of ak equal division ef fees, and thereafter G* Brien stated 
te him that, ae regards G‘irien*s csses in which Neble had assisted, 
he (O'Brien) would not pay Hoble one-half of the fees received, tut 
would pay him only such amount 2c he (O'Brien) considered that 
Neble'e services were reseonably werth; and that finally Neble 
offered to suimit te arbitratien the qestion as te shether said 
fees should tbe divided emsalliy, bat that O’Brien refused the offer, 
end refused te make any fair settlement or any accounting. The 
bill then sets forth the ictails as to a larce mumber ef cases in 
which the parties were associated tegether as etterneys, and prays 
fer an accounting, an injunction end « receiver. 

In O'Brien's answer it is denied in substance that there 
was ever any agreement or understanding between the perties that 
the fees received in those of O'Brien's cases in which Seble 
assisted should be divided emmally, or thet fees were ever se 
divided in any such cases, It is alleged in substance that before 
Heble moved inte the Unity building suite he was fully compensated 
fer all hic services rendered in o*Brien's cases, and in all 
instenees received sums which were less then one-half of the net 
fees in each seee; and thet Neble moved his effice inte said suite 
under the express verbal agreement with O'irien that he (Neble) 
was te receive the amount of hie office rent and expenees in seid 
sudte as hie compensation fer such services as he woulda render 
‘O'Brien in the latter*s chancery and contract cases, and that in 
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all of Heble's cases in which O'Brien assisted os counsel or trial 
attorney O'Brien was te receive ene-half of the net fees. The 
answer set« forth in detail the actions of the parties «s to many 
cases. O*Brien also filed a crass-bill egainzt Noble and others 
praying fer effirmative reliscf, to which answers were filed, 

in the master’s first report he found in substenee that 
for ebout tvo years prior te May 1, 1907) when Neble moved his 
office inte the Unity building suite, Hoble had O'Urien try seme 
ef his cases and O'Brien had Woble sesist him im the preparetien 
and trial of some of his cases; that about May 1, 1907, a verbal 
agreement was made between the parties, whereby beginning May 1, 
1907, each was te render legal services fer the other when called 
upon; that in purmanee of seid agreement exch rendered services 
te the ether entil shortly after the month of Hay, 1912, upen legal 
business centrolled by the ether, for which services exch ia justly 
and equiteblie entitled te be paid out of the net fees received; 
that *no fixed basis of compensation was agreed upon by said 
perties;" thet exch has received fees on caves upon which the other 
worked; thet in the latter part of the year 1910 differences srese 
between the parties regarding finances smd the adjustment of their 
atoousts ahiah finely secdated in the comenerment/ar accounting 
between them and they should be required te aceeunt cach to the 
other for fees reecived in wich they rendered services jeintly; 
that only the basis of such accounting need now be determined; that 
O'Brien, “having alleged and relied upen = apecific contract on the 
question of compenastien, different from that set up and alleged 
by the complainant, thereby assumed the burden ef proving the special 
compensation agreement,* and thet *he has failed te eetablish the 
same by # preponderance of the evidence;" thot ©*Brien hes paid out 
moneys for Noble's effice expenses in the Unity and Otis buildings 
which Neble is obligated te repay to him; and thet any accounting 
had between the parties should include not only the net fees re~ 
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ecived on certain cases, but also moneys advaneed, expended er 
leaned, esch for or to the other, and all other trenesctiens 
invelving money claims. And the master found, in ceneclusion, 
that Hoble and O'Brien *must be held to have been engaged on 
such cases ae joint undertakings or joint ventures in the noture 
of a limited or special partnership, and the proof not being 
sufficient te establish any special contrect or agreement of the 
parties, definitely fixing the basis fer the division of the fees 
acquired or carned, they should as 2 matter ef law be remired to 
divide the net fees received by cither of them on the emmerated 
Geses, share and share alike." And the master recommended that 
an order be entered finding that each of the parties is entitieé 
to an accounting frem the other “fer one-half of the net fees ree 
ceived by exch of them respectively upon litigated esses and other 
legal matters upon which each rendered service at the request of 
the other," and that fer that purpese they be directed te present 
their respective accounts te « master. 

The court in said interleeutery decree of March 24, 
1919, made a mmber of specific findings, some of which are te 
the effect thet @'Brien has pleaded a special agrcement made with 
Noble sz an affirmative defense to the cause ef sction as pleaded 
by Boble, and secks ta have that alleged agreement epe cifically 
enforced, but that the evidence dees net establish er preve any 
such special agreement as alleged by O'Brien; that there was no 
agreement, as @lleged by Hobie, existing between him and O'Srien, 
relative to the division ef the profits and lesses derived from 
or incurred in the various matters and suits which are subject te 
an accounting between said parties, tat that “the division ef the 
prefite and lesses in said matters should be fairly and equitably 
divided, and * * that such division is fixed by lew upen the basis 
of shere and share slike;" end that - 
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"The court finds thet said parties worked tegether 
intly in the verious litigeted esses and matters handled 

y them as joint ventures or undertakings, each ease or 

matter so handled by them, whether known az an 'O'Rrien' 
case or whether known awe 2 ‘Noble’ case, was handled as a 

Beperate joint venture or undertaking, with no definite 


eae 
the law fixes the division of profits and sharing of 
SS Ss gectite cared ery Tres tartra fetseh tet stag 
or matter between the perties es soon es and at the time 
the seme was received, and the losses shered as soon as 
the same were ascertained," 
In the court's final deeree mention is made of O'Brien's 
motion that the court modify its interlocutery decree of Merch 24, 
1919, 60 as te change the principles on which the accounting before 
the master woe hed. The modification sugcested was thet the amount 
ef the fees which O'Brien sheuld be responsible fer, and should 
secount to Keble, im all of the causes and matters enumerated in 
seid interlocutory ‘jeeree, should be a sum equal te the tetal 
aggregate amount of Noble's effice rent and expences in the Unity 
tailding suite from Kay 1, 1907 te April 30, 1912, in eccordance 
with the centreet between Neble and O'Brien as set forth in the 
latter's answer and cross-bill, “er, in the event thet thie court 
will not find «nd held thot said contract was preven, or holds that 
it does not govern the accounting, then and in that event thet the 
court find (and modify the decree accordingly) thst the fees which 
the defendant shall be responsible for and to account te complainant 
in each end all of said emmnerahed canes und matters is the fair 
ona reasonable value of complainant's servicer on said ceses ond 
matters, besed on the ususl end cuctemary proportion ef the tetal 
gross fees paid complainent by this defendent, and by complainant 
received, in full for his services on this defendant's eases end 
matters other than thece so enumerated in said deeree, to-wit, the 
Gases EoCeaghey v. Hogan; © Vv. Stolze; Kane v. Globe Insurance 
| Be-, and Giliiiand v. Spiegel House Furnishing Ce.“ ‘The court in 
 aedd final decree denied the motion and ordered and adjudged that 


“nada interlocutory decree be re-nffirmed, and further adjudged that 
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all of Noble's and O'Brien's several exceptions to the master's 
final report (except certain enumerated exceptions of ©’ Brien's 
which were sustained) be overruled and that the moster's final 
report, except in the particulars mentioned, be confirmed. The 
Court found that 1% was unnecessary te re-refer the conse to the 
master to reestute the account, as varied in said partiolars, 
and re-stated the account, as se varied, in an itemized form in 
said decree, in which the court found thet there was due from 
O'Brien to Noble, in certain of O'Brien's cases, on the basis of 
an equal division of the net fees, the total sum of $9,283.99; 
and that there wes due O'Brien from Noble fer certain moneys paid 
out by O'Brien for Neble, for HWoble's office expenses, for the 
ee-called buffy deficit, and for certain net fees, based on an 
@qual division thereof, in certain of Neble's cases, the total 
sum of $4,288.31; and thet there was due to Noble from O'Brien at 
the date of the filing of Noble's bili the difference between 
said two total sums, or the net sum of $4,995.66, And the court 
further found that Neble was entitled to interest upon said net 
sum of $4,995.66, at the rate of 5% per annum from August 27, 
1914, (the date Noble's bill wes filed) to the date of entry of 
this deeree, or the further sum of $1,533.99, making a total sum 
of $6,529.65 then due Hoble on eaid accounting. And the court 
further found that there had been in the hands of the receiver 
certain moneys, «rising from certain funds depesited in escrow 
and which were invelved in the accounting, amounting to the net 
sum of $4,240.10, of whtch Noble and O'Brien were each entitled 
to oneehalf; and the court found thet $3,950.98 of this amount 
had been paid, under orders of court previously entered, to the 
master on account of his fees, and that there remained in the 
receiver's hands, after allowing to it $25 as a fee, the sum of 
$264.22. And the court further found thet two-thirds of all 
costes af the suit ahowhd be paid by O'Brien, including the 
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master's fees and for transcript of the testimony furnished the 
master; that the transcript of evidence was necessary to the 
triel and adjudication thereof; that the costs of such transcript 
should be fixed at $1,284.30; that Noble is entitled te recover 
from O'Brien all sums paid by Noble in excess of 8428.10 (Noble's 
share of said transcript), being the sum of $157.65 as part of 
the costs, Noble having paid the sum of $585.75 for the master's 
stenography, And the court further found that the master's fee 
had heretefore been fixed at the sum of $5,300.98; that Meble had 
advanced to the master 3600 and O'Brien $750; that the balance of 
the master's fee, or $3,950.98, had been paid the master ovt of 
funds in the receiver's hands belenging jointly to Noble and 
G'Brien; that Noble's share of said master's fee, «8 above fixed 
at oneethird thereof, is $1,766.99; that he had paid direct to 
the master said sum of $600, leaving a balance due to him on this 
accounting of $1,156.99, which was paid out of his seid share of 
said escrow fund; that, after deducting the sum of $264.12, soe 
remaining in the receiver's hands, from Noble's share ef said 
eserew fund of $2,120.05, there remains the sum of $1,855.93; 
that, after deducting the said wum of $1,166.99 from said sum of 
$1,855.93, being the amount paid from said Neble's share to the 
master, there remains the sum of $688.94 which sum eaid Noble is 
entitled to recover from said ¢'Brien personally. And the ceurt 
further found thet Noble was entitled to recover from O'Brien, 
aS & money judgment, the foliowing sume: 


Principal $4,995.66 
Interest thereon from August 27, 1914, at 

the rate of 5% per annum to this date 1,533.99 
franscript furnished ie aster, over and 

above Noble's share (1 PFansich would be 

$428.10) : ae 157.65 
Exeess paid the master eut of Noble's share 

of said escrow fund by the receiver SEELPEL 
Total 957662 
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And the court ordered and decreed that the receiver forthwith 
pay to Noble the said cum of $264.12, so remaining in its hands 
as the balance of said escrow fund belonging te Neble, and that 
upon such payment being made the receiver be discharged. And 

the court further ordered and deerced that O'Brien pay Hoble 
within 15 days the sum ef $7,576.24, with lawful interest thereon 
from this date until paid, *and slse tweethirds of the costs of 
this suit te be texed by the clerk of this court (ether then the 
master's fee and the stenographer's fee heretefore taxed and 
adjusted ss above), and in default of such payment thet execution 
issue thetefor;* and that the cress-bili of John &. Duffy be 
dismissed for want of equity. 
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MR. PRESIDING JUSTICE GRIDLEY DELIVERED THR OPINION OF THE couR?. 


.On the record filed in this apvellate court O'Brien has 
assigned mony errers and Noble hes essigned many eross-errors, To 
the cress-errors cssigned O'irien filed three pleas to the effect 
that said eress-errore had been waived or released. Te these pleas 
Heble filed replications, and to the replications te the secend and 
third pleas G'Brien filed demurrers. ‘Yhese demurrers should be 
overruled and the clerk of this ecurt will enter an order to thet 
effect. in view of the conclusions we have reached, as hereine 
after atated, after « review ef the ebstract of the entire record 
in this case, #e deem it unnecessary to further diseuss the pleade 
ings here filed, except te say that we 40 net think that said cress 
errers were waived or released, 

Ceunsel for 6'Brien first contend as a ground for a 
reversal of the decree, that the basis of the accounting fixed by 
the ceurt is erroneous, in that it is shown by a clear preponderance 
of the evidence thet, ae alleged in O'Brien's answer, at or prior 
to May 1, 1907, when Noble moved hia office into the Unity building 
suite, the parties verbally agreed that Heble was to receive the 
amount ef his effice rent and expenses in said suite 2s his cem- 
pensation fer such services as he, when requested, would render 
©*Brien in the istter’s cases, and that in «li of Neble's cases in 
which O'Brien rendered services as counsel or trial atterney es 
requested the latter was te receive one-half of the total net feese 
There is no dispute between the parties as to what proportion of 
the net fees O'Brien should receive in Noble's esses. Noble stated 
on the hearing before the master; *I admit thet in my cases, which 
I called O'Brien into, that O'Brien weuld be entitled to one-half 
of the net fees." The main dispute concerns O'Brien's cases. The 
court in the interlecutory decree, following the first report of 
the master, found in substance that the evidence did not establish 
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er prove eny such special agreement se alleged by O'Brien, and 
that no special verbal agreement wes entered inte, os alleged by 
Noble in his emended bill, to the effect that in all ef CG’ Brien's 
Canes, in which he rendered services for O'Brien there wes to be 
an equal diviveion of the net fees. After a enreful examination of 
the evidence we are unable to aay that it was shown by a clear 
preponderance of the evidence? thst, «= to O'Brien's eases, the 
agreement waa that Yoble as compensation for hia services in such 
Gases was to receive only his office rent and expenses. 

Counsel for O'Brien secondly contend thet, even if 4% 
be held that the specinl agreement as slleged by O'Brien was not 
sulficiently proved, still the decree is erroneows in awerding an 
@qual division of the net fees in such of O'Brien's eases as ore 
stated in the master's account, beeause in several of O'Brien's 
settled cases, not erumerated in ssid master’s account and in 
which Hoble rendered services, Noble knowingly accepted in full 
settlement for his serviees in each ef seid essen ebaut one- 
fourth, or less, of the net fees received, which acts on Noble's 
Part preclude the presumption thet the net fees received in all 
ef O'Brien's cases in whieh Noble rendered services should be 
@ivided eqmally. The court in the interlemtory deeree, followe 
ing the master's first report, found in substence thet the pare 
ties worked together in the various cases enumerated in the master's 
account (whether known as an *O'Srien® case or as a *“Yoble" case), 
that each ease wae a Joint venture or undertaking, with no definite 
agreement as te the divisien of prefits or losses, and that “the 
law fixes the division of profits and shering ef losses in each 
such case share and chere alike.” It aprenrs thet prier te the 
entry of the final deeree O'Brien moved that the court modify the 
Principles on which the sceounting before the master head before 
been directed to be taken; that one of the modifications suggested 
woe thet if the court should hold that the express contract as 
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alleged by O'Brien, hed not been proved, then and in that event 
that the court should so modify the interlecutery deeree thot the 
amount of fees which ©’ Brien should be held liable to account te 
Noble for, in exch and all of ouid emmerated cases of O'Brien's, 
should be the fair and reasonable value of Noble's services in 

eaokh such case, based on the ususi end customary prepertion of 

the totel feo which hed been paid Noble in exch of four of O'Brien's 
eases mentioned and in which « final settlement es te fees hud been 
made between the parties. The court denied O'Brien's motion and 
reeaffirmed the interlowtory decree os to the basis fixed fer the 
accounting. It appears from the evidence, regerding said four 
settled cases, that after Noble had moved hie office inte the Unity 
budlding suite and prier to Way 22, 1908, = period of about one 
year, he received from O'Brien fees in each of said cases in full 
for his services and for his share of the total net fees received; 
that two of said casee were MeCaughey v. Hogen and Stelze v. Stolze, 
whieh were finally settled on September 12, 1907; thet in the 
MeCoughey case the totel net fee received by O’Brien was $150, and 
he gave Noble and the latter received in full settlement fer his 
share $25, or 1/6th thereof; that in the Stelze case the total net 
fee reteived by O'Brien was $256, and he gave Neble ond the latter 
received in full settlement for hie share $35, or sbout 1//th theres 
of; thet the third of said esses wan Kane v. Globe Ins. Co., which 
was finally settled es to fees on Bay 16, 1908; thet in this case 
the total net fee received by O'Brien was $170, and he gave Noble 
and the latter received in full settlement for his sheré 950, or 
less than 1/Srd thereof; thet the fourth of said eases was 
Gilliland v. Spiegel House Frunishing Co., which wos finally settied 
as to fees on May 21, 1908; and thet in this ease the tetal net fee 
received by O'Brien was $200, and he gave Noble and the latter ree 
seived in full settlement for hie share $50, or 1/4th thereof. It 
thus eppears thet during a period of over one year after Heble 
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moved his office into said suite, when final settlements as te 
fees were made between the parties in certuin of O'Brien's cases 
in which Heble had rendered services, such seitiements were not 
made on the basie of an equal division of tie total nzt fees re 
eeived, but on the basis that Neble was entitled te receives as 

his share of the fees whet G'Brien considered Neble's services 

were reasonably werth, and which share 44d not exesed on the 
average 1/4th of the net feces received. ‘te do not think, under 
these circumstances and other facts ond circumstances in evidence, 
that the court was justified in fixing os » besie for the sccounting 
that, in these O'Brien cases enumerated in the master's account ond 
in which Noble rendered services without any definite egreement with 
G'Bfien as te what compensxtion he should receive, the total net 
fees received in each such case should be divided equally between 
the perties. The master in his firet repert reached the conclusion 
thet the parties must be held to have been engeged in such caves 
"as joint undertakings or joint ventures in the nature of a limited 
or speciel partnership,” and that in the absence of any special 
agreement as to a division of the fees “they should as a matter of 
lew be required to divide the net fees #* ® share and share alike." 
Under the circumstances disclosed we do not understand thet such 
is the law. In 30 Cyc. p. 451, it is said: “The profits of « 
pertnerechip are to be divided equally between the portners, howe 
ever unequal may be their contributions ef espital er of sarvices, 
in the absence of an agreement express or implied to the contrary, 
Qt unless some fact or circumstance exists from which it may be 
inferred that the partners intended that the prefits should oe 
divided in unequal proportions.” ee also Fleiss v. detischalk, 
70 Md. 585, where there was no express agreement ac to the division 
of the profits of the msiness and the claim for an «quel éivision 
woe denied the claimant even though culled a “full partner,” and 


where the court stated (p.529) that the terms of the partnership 
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could “only be inferred from the statements and conduct ef the 
perties in relation te the business," end held thet the presumption 
of Law, thet an equel division of the profite should be made, was 
"not an irresistible one; if the circumstances in any particular 
case show that the partners did not so intend, and met be fairly 
supresed te have intended the contrary, the oresumption of law must 
yield to the presumption of fact.” ‘ec, also, Phenix Ins. Co. v. 
MoKenzic, 38 Ill, App. G3. Ye are of the opinion under all the 
evidenee that the besis of the accounting as toe the net fees in the 
O'Brien cases, enumerated in the master’s report, should heve been 
so fixed ac to award Heoble one-quarter of said fees, instead of 
one-half, and thet the final decree of October 18, 1920 should be 
reversed, and the cause remanded with directions thet the account 
be reestated and modified accordingly. 

Counsel for O'Brien elso contend (1) thet the court erred 
in allowing interest on the net sum of $4,995.66, found te be due 
Noble from O'Brien, from august 27, 1914, (the date Noble filed his 
bili) to the dete of the entry of the final deoree; (2) in taxing 
twoethirds ef all the costs including the master's fees sgeinst 
O'Grien, and (3) in fixing and sliewine the master's feen at the 
totel eum ef $5,300.98. 

@e agree with all three cententions. As to the allowsnee 
to Hoble of the sum of $1,553.99 for interest we think that this 
was improper under all the facts in evidence, and that in the ree 
statement ef the account no interest should be allowed either party. 
A® te the taxing of the costs, including the moster's fees, we think 
that on the re-statement of the account they should be taxed equally 
between the parties. As to the sum allewed the master for hie fees 
we think thet it was excessive. 1% appesre from the court's order 
fixing and allowing the master's fees, entered July 30, 1920, nearly 
three months before the entry of the final deeree, thet the court 
found that under the first reference of April 22, 1916, the master 
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(1) has taken and certified 4500 folios of testimony, for which 

the statutory fee to be allowed him is 15 cents per folio, or 

$675; (2) has received in evidence and certified a» exhibits 

19,783 words, for which at eaid stetutery rate there should be 
allewed him the sum of $29.68; (3) thet pursuant to an order ef 
court certain letters, pepere, checks, books and documents were 
impounded with the master which it became necessary for the 

parties from time to time to exemine, and, as neither would permit 
an ¢xemination except in the master's prevence, the master was 
required to be present ot such examinntions on 16 different days 
for the ageregate time of 45 hours, end he should be allowed a fee 
therefor st the rate of 36 per hour, or the sum of $270; (5) that 
fer his services in hearing motions, examining files, and hearing 
oral argumente he has expended 50 hours in time, for which he should 
be allowed » fee at the enme rate or the sum of $300; (6) that the 
master wes required to and did devote 41 days of 6 hours exch in ree 
viewing the tectimony, considering euthorities, examining exhibits, 
hearing arguments on objections and preparing his first report, for 
which services he should be allowed « fee at the same rate, or the 
eum of $1,476; that under the order ef re-reference, entered arch 
24, 1919, seid master (7) hes taken and certified 3692 folies of 
tewtimony and is entitled to the statutory fee of 15 cents per folic 
@r the sum of $553.80; (8) hus received in evidence amd certified as 
exhibite 350 folfies and is entitled therefor te the sum of 952.50; 
(20) that he was required to be present, st various times while the 
parties were exemining the impounded popers end documents, for the 
aggregate time of 12 hours ond should be allowed a fee at the rate 
ef $6 per hour, or the sum of $72; (11) thet he hes deveted 15 
hours hearing arguments on the interlocutory deeree and attending 
arguments before the court, for which he should be allowed « fee at 
the seme rate, or the sum of $90; (12) that he has devoted 18 hours 
exemining statements of accounts and motions and objections therete, 


for which he should be allowed a fee at the same rate, oF the om 
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of $108; (15) that he has devoted 9 hours te hearing arguments 
ot the conclusion of the proofs for which he should be allowed at 
the some rate the sum of $54; (14) thot he has deveted 270 hours 
reviewing the testimony, considering the exhibite and portions of 
the former record, cxamining authorities, hearing srguments and 
considering objections end should be allowed «t the same rate per 
hour the total sum of $1,620; (15) thet fer the services mentioned 
in the above paragraphs, Nos. 1, 2, 7 and 8, the fees are fixed by 
statute, and that the services mentioned in the remaining paragraphs 
were imposed by the orders of reference and reereferenee, and thet the 
fees allowed therefor as above etated are reasonable; thet, there« 
fore, the master is allowed as statutory fees, ae itemized in seid 
paragrachs Hos. 1, 2, 7 and 8, the sum of 91,310.98, and is further 
ellewed for his services «s itemized in the remaining perographs the 
sum of $3,990, "for which no specific fee is provided by statute,” 
and thet the totel amount so allowed es master's feesis $5,300.98, 
We think thet the allowanes of the items, aggregating $1,310.98, and 
contained in suid paragraphs Nos. 1, 2, 7 and 8, is proper, bt thet 
the additional ageregate oum of $2,990, allowed the mester for his 
services ac itemized in said remnining paragraphs, is too large under 
ail the facts ond circumstances, and should be reduced onesthird, or 
to the sum of $2,660, making the total amount $3,970.98 to be allowed 
to the master ac hie preper fees up to and including the date of 
the final decree, Getober 15, 1920. And in the repstatement of the 
aecount and the re-adjustment of costs this change shoud be made, 
and, as the master hae been paid said sum of $5,300.98, he should be 
ordered to return $1,330 thereof to the clerk of the Circmit Court 
or ether custodian as directed by the court, and subject te future 
disposition as ordered in the new decree to be entered 

Counsel fer O'Brien further contend thet the court erred 
in susteining the master's account, wherein O'Brien was net al lowed 
Gertein credits in certain enumerated cases, and certain expensese 
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and wherein Noble in certuin other cesses was allowed certain 
eredits. The matters involved are very intricate, mt we are 
unable to say after carefvl annsideration thet the court erred 
as to any of these mottere, 

Our conclusion is thet the deeree of the Cireuit Court 
should be reversed ond the couse remanded with directions that 
the account be reestated and modified in all of the particulars 
above mentioned; and that except au to these particulars that 
the accounting stand; and thet, efter seid account has been eo 
re-stated, thet a new decree be entered accordingly. 

REVERSES AND HEMAVDSD WITH DISECTIONS. 


Merrill, J., concurs. 


MR. JUSTECE BANMB: 


i concur in all conclusions except in fixing the value 
of Noble's services in O'Srien's cares at a definite ratio. Ne 
two of the four settled ceaes were adjusted on such ratio er the 
game ratio. I do not think there is sufficient evidenee to 
warrant the conclusion thet the mumerous unsettled cases were te 
be adjusted on the basis of = similar percentage, regerdiess of 
the nature, churncter and reasonable value of the services 
rendered therein. Without proof of the revsonable value of 
much services I do not think an equitable and just accounting 
ean be hed. 
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JOHN BEYER f 
Complainant Appellant, / CONSOLIVATED APPSALS 


FROM CIRCUIT coUAT, 
cook COUNTY. 
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MR, PRESIDING JUSTIC? GRIDLEY DeLIVENeD THS OPINION OF THE coURT. 
Bach of these appesis were taken by John Beyer, one 





from a final deeree of the Cirmit Court of Cook County, entered 
December 31, 1920, and the ether from « separate order of thet 
court, entered on the seme day and just prior to the entry of 
said decree, appointing a receiver te take posseasian of sll the 
property and sasete of the co-pxrtnerahip ef I. Kempe & Company, 
ete. The couse wae commenced on December 16, 1916, by said Beyer 
filing « bili fer am accounting ef the offeirs of eid co-partner- 
ship (consisting of said Beyer, Peter Kempe and Paul Loreen) which 
had been engaged in the cut stone Wasiness in Chicago vince 1875, 
ond had been disaslwed by the death of Larsen, Oneerher 17, 1925, 
‘fter the cause was at iseve it was referred to e master in 
chancery who, after taking evidence, made his report. “hen the 
order and the final deeree were enteret, following » heering upon 
exceptions, the court considered only the pleadings and the 
master's repert, no other evidence being intreduced. 

The principal controvergy is between Beyer and Kempe as 
to the right of the former to receiva interest on balences to his 
eredit in the partnership beoks ot various times during its 
existence. Beyer relied en an alieged agreement of the partners 
‘thet he wou to receive interest at 8% per annum and teatified 
thet there was an ngrewment to that effect. Kempe denied thet 
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there ever wae ouch an agreement. Certain entries appearing in 
the partnerehip beoks end claimed by Beyer te have » bearing upon 
the question vere introduced in evidence. The master made no 
lofinite finding an te whether there was or was not an agreement 
‘© pay interest. He found thet the parties get taeether at 
irreguler intervals turing the exiutenece of the partnership, the 
iret time on December 31, 1867, ant eteated their accounte, and 
hen 80 severally steted chowed balenees in favor of Heyer and 
werdrefte on the part of Kempe. He allowed interest te Reyer 
mm these balences an struck on the theery that they were accounte 
stated and drew interest ae a matter of lew. The chetiesller on 
the hearing disallowed interest on tho balances except as to the 
balhanee exiwting in favor of Beyer ot the date af the diveolution, 
lecenmber 17, 1915. The mowter alse held thet Kempe should be 
tharged with interest on arid over drafts. He recommended thet 
the emounta, which he found due from Kempe and from the estate of 
barsen to the partnership *be ordered paid te the mooter, or to a 
feceiver to be apsointed by the court.® Se objections were filed 
by Beyer to the master's report. 

in the decree the court ordered and adjudged that ali 
yxeeptiens to the moeter’s report which related to the allowance 
of interest te Beyer ae set ferth in that report, and te the 
charging of interest agninst Kempe, be suctained, and that all 
pther exceptions be overruled, The court found inter olis thet 
in or about the year 1875, Beyer, Kempe snd Paul Larsen entered 
into the partnership, that each wan to receive one-third of the 
profits of the business and $0 share one-third of the losses, 
that the pertnerehip contimued until December 17, 1915, when it 
rae dissolved by the death of Larsen, who left him surviving 
Karen Lareen, his widow, ond Mettie Larsen, hin adepted daughter, 
his omly heirs st low and next of kin, and that Karen Larsen 
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hati boon duly appointed administretrix of his eatate and was 
eeting af such; that Kempe was cuwtedian of and handled all the 
money of the Wuieiness and that the offsire of the partnership 
were in an unsettled cendition; that out of the pracecds and 
funds ef the businese the partnership had acquired certain 
omumerated picess of real estate, some of which were encumbered 
by a trust deed; that the title toe acid real estate wan taken in 
the individual memes of the partners for the use and benefit of 
the partnership; thet the estate of Paul Larsen, decessed, is 
indevted to the partnership in the eum of 6783.35, and certain 
interest; that Peter Kempe is indebted to the partnership in the 
emount of (6,856.45, tegether with intereat thereen at 87% from 
December 17, 1915, the date of the digselution of the firm, which 
enid interest is $1,734.11, making # tetel of $8, 876.56; thet the 
partnership is indebted to Beyer in the seme amount, together with 
interest at thesome rate frem the some date; and thot the sesets 
of the purtnership consist of the racl estate above mentioned, 
eertain personal property located thereon, and the said indebte 
ednecea due from Kempe ond the Lereen estate. And the court 
further found that - 

“there wae no agreement between eid portners, or ony 

of them, that interest should ‘© paid by portners shoee 

accounts were overdrawn, or that interest should be 

allowed to partners who did net drew the emounte to 

which they were entitled, or whe permitte* part of 

their where of the prefits te remain in the Go- 

partnership; snd that there were m6 acoounts stated 

between usid pertners, or anything elec done frem which 

the lew would imply om obligetion on the pert of the co- 

artnership to pay interest to the complainant (Beyer) 

from ony date prior to the date of the dissolution of 

the oo-purtnership, er on the pert of the defendants te 

pay interest to the co«portnership from any dete prior 

to the dete of the dissolution of said co-partmership.* 

And the court ordered and decreed inter slip thet Kempe 
pay within 30 days to the receiver, seid sum of 16,570.56, ton 
gether with interest vhereen ot 5% from the date of the entry of 
thie deerse to the date of paywent; thet Kerem Larsen, individually 


and ap said administratrix, end Mattie Larsen, or ane of them, 





add Lin bostonst bau: w atbesome -”. — sada om os ato 
giteraading sit % enka tte etd fads bon nasatumd od to gente 
tae ehessorg st Te du tote. imeke Aino echo titan i tes 
ntasxo: bovkunes hind qhdavendtad sit nepesnut na © abe 
beredmesss Ste tte Rete hs aaton 9 atatas Aaot te. aowoks, : nae va 
me aeats2 new odeaae Law fine oe weeks ond sade pded te ; 
te #2 tva0d bao was ad mer memes mem, fake" ‘te namin Lowtihw, , 
e ehonerook smears fxod 2 states ose ant pean ie Ries 
aingine fess 2608 BN9 Yo mae bi mh, sale Bas had eh stdobnd 
































Oo 8 


ont me is ‘noone dowcoaut atte sms on 








* Soiiaiiaaa svedia ofagae inet oy w tates ‘ghter: Paul ean ; 
wtdobat pine ead dam towed? penanoe ae spl 


seabed anete mowed § 
ee biesda KsArore | poh greoge ppv 
od edirucay wy Wend Anh ake" eae Saove es 


to heal “ied & 1 eh sare 


J ug bogus sincneg 


= 






iad = eae au 
bd eT ts ssh guna | 
* ; i a arly {-- A 
on ! ga > lat i 
“08 26 essai xo me aaa em aeery i 


whe 


pay to said reoeiver within 36 days said sum of 2785.33, to- 
gether with certain named interest; that, in the event of the 
failure to said defendants er cither of them to pay said 
reapective guxs end interest, their respoctive sherer in the 
ascets of the partnership be charged with said auma ond interest 
wntil pedd; thet the receiver, out of the moneys coming inte 
his hands, oftex meking paymert of the balance of costs and 
expenses of the recvivership, first gay te Beyer enid ovum of 
$8,570.56, together with interest therwon at 8% from date of 
this decree te the dete of euch payment; and thet Beyer recover 
from Xempe hie seete including the smount ef the master'a fees. 

The sole cantention made by counsel for Beyer fer a 
reverenl of the decrees is that the court erred in sustaining 
Kempe’s exceptions te the master’s report ond @ienliowing interest 
on the balaness due Beyer prior to the dissolution of the partner. 
ship. Under the facts divelosed and under the law we deem the 
contention to be without merit. We understand it te be the law 
that interest is not allewed on belanees remaining in the portner- 
ahip by a partner where there ia no agreement between the partners 
fer the charging of interest. (Gage v. Zermeles, 57 T11, 529, 
334.) The court found that no guch agreement wee shown in the 
present case. “e think that the finding is cuf*iclently aupported 
by the evidenea. And we think thet the court properly found that 
there were ne accounts steted between the pertners, or anything 
@ise done from which the lew would imply on obligation either on 
the pert of the partnership or Kempe to pay interest to beyer 
on the balances due him from time to time prior to the disselutien 
of the pertnership. The evidenre does not disclese thet Kempe 
was guilty of any minappropriation eof the partnership funts st 
any time. (ine2l v. Zaylor, 162 121. 475, 479.) 

Geunsel for Beyer else contends that the court erred 
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order separate from the final dceree. Ye think thet under the 
faeta disclosed the appointment of « receiver was prover. And 
it is diffiowlt to perceive how Beyer was prefudiced because 
the order of sppointment was made in am seperate order immediately 
prior to the entry of the deerce, rather than in the deerese. 

fhe decree of the Circuit Court is affirmed and the 
order appointing the receiver is alse affirmed. 

AP PIPER» 


Barnes and Morrill, J7., seneur, 
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MR. PREGIDING JUSTICE GRIDLEY DULIVGRYD THE OPINION GF THE COURT. 


of PAUL LARSEN, de : 
end MATTI2 LARSEN, 4 af ft > 2 
Defendants end + id Fe 


Yor the reasons indicated in the opinien thie day 
filed in case No. 26806, bearing the same title oa abeve, 
the order of the Circuit Court of Cook County, entered 
December 31, 1920, appointing « receiver to take poanession 
of all the property and assets of the eo-partnership of 
£, Kempe & Company, ete. ian affirmed. 

APVIREED. 


Barnes and Morrill, JJ.» concur, 
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COOK COUNTY. 
WILLIAM PEARCE, 


Oe ‘eager 
; 2PA4 L.A. 65 


MR. PRESIDING JUSTICE GAIDLEY OULIVERSD THY OPINION OF THE COURT. 


This is an appeal from a judgment for $1000 rendered 
againet defendant after verdict by the Circuit Court of Cook 
County in an action for damages fer personal injuries sustained 
by pleintiff, occasioned by his being struck and knecked down 
by deféndant’s automobile on the north side of Yashington street 
{an east and weet atreet) between Clark and LaSalle strests, in 
the City of Chicage. The action was commenced on January 26, 
1925. It was twice diamissed fer went of prosecution, twice 
re-instated, and finally came on fer trial in Hovember, 1920. 
The sccident happened about § o'clock in the afternoon of 
September 3, 1914, during the usual congestion of traffic at 
thet hour in the “loop” district of the city. 

Plaintiff's declaration consisted of four counts. 

The first count charged thet, while pleintiff was lawfully in 

and upon Washington street and was in the exercise of ordinary 
care and caution for his own safety, defendant so carelessly and 
negligently drove, managed, and controlled seid automobile in a 
westerly direction on said street that it collided with and ran 
upon end over plaintiff, whereby he suffered serious injuries. 

The second, third and fourth counts charged reepectively that 
defendant negligently drove said autemobile “without sounding any 
alarm or signal contrary to law and the statute;* “without keeping 
any outioek to diseever the presence of plaintiff in Washington 


q atreet;* and “in an incompetent and inexperienced manner." 
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Defendoent filed = plea of the general issue. In the three last 
mentioned counts there is no silegation that plaintiff was in the 
exercise of due cere for hie own ssfety. Defendant's motions fer 
@ new trial and in arrest ef judgment were both everruled. In our 
opinien the first count isc the only one upon which the verdict can 
be sustained, if at oll. (Sher v. Robingon, 220 Ill. App. 365, 367; 
Halters v. City of Ottawa, 240 Ill, 289, 266; Sargent So. v. 
Bewblis, 215 211. 428, 431.) it is urged by counsel for defendant 
that the evidence is insufficient to sietsin the verdict and judg- 
ment ¢ither upon the question of due care upon plaintiff's part er 
the qmestion of defendant's negligence. 

It appears from the evidenee in substance that plaintiff 
was in the employ of e teaxiesbh company, acting s2 o cheuffeur of 
one of its cabs; that about 4.45 o'clock on the sffferneon of the 
accident he drove his cab from the company’s garage to «a place on 
the north side of Washingten street about 100 feet eant of Lasalle 
street; that when the eab stopped it wes fucing west and se standing 
that the right wheels thereef were about one foot from the north 
curb; thet ether eabe were standing in like positione near said 
curbs and to the west of his; and others afterwarde came end took 
similar pesitions te the «xst of his; that these cabs stood there 
waiting for customers during “the evening rush;* that between the 
stending cabe, including plaintiff's, there were spaces to allow 
pacsage between and te facilitate the movement of the esbe when 
required; that there were double strest car tracks on Washington 
street, west bound cars moving on the north track; that the distance 
between the north rail of ssid treek and the north curb was about 
15 feet; and that immediately before and at the time of the accident 
there were two lines of traffic moving west in “ashingten street, 
between Clark and LaSalle street, - one, consisting of street cars, 
sutomobiles and ether vehicles, “tracking” in the nerth track, 
and the other, consisting of automobiles, including defendant's, 
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end other vehicles, moving between ssid track and the stending 
cabs. 

As to the detnilse of the accident plaintiff and anetiher 
witness testified in plaintiff's behalf. Thies other witness, 
named ®liisen, wee a fellow chauffeur, in charge ef = cad of the 
seme company, which cab at the time wee standing either immediately 
west or immodintely east of plaintiff's. Defendant woe the only 
witnene who testified in his behalf as te how the eccident happened. 
fie was elone in the automobile «t the time. Another witness, a 
court reported named Julien, tectified fer defendant. We wes called 
for the purposes of impeeching certain testimony given by plaintiff 
and Sllisen, and he testified from his shorthand notes to certain 
statements made by them in o trisl hed in the Municipel Court of 
Chicago in November, 1914, invelving the seme secident. 

Plaintiff testified in substance thet after he stopped 
his cab on the nerth side of Wachington street he got out of the 
north entrance of the cab onte the sidewnjk and first tulked with « 
fellew chauffeur «nd then looked over hie enb to see if it wes all 
Tight; that he had been there sbout ten minutes when the sccident 
happened; that he was then standing out in the street ebout a foot 
south of his cab, fecing west; thet powrible he was “stooping down" 
at the time; that "all of « sudden I got struck, and didn't know 
anything any more;* thet he did not remember whot traffic was passing 
ot the time and thet he “was not paying any porticuler attention to 
anything but my enor.” @lidsen testified in substance thet when 
plaintiff wes struck he (*liisen) was standing in the etreet between 
two cabs, about a ceb's length weet of plaintiff, and facing east, 
“the way the line of traffic was coming;* that when he first saw 
defendent's sutenobile "4¢ wae practically ready to strike tdelman; * 
thet "either the right front fender or wheel" struck him and knocked 
him dewn, and the ‘right frent wheel passed over him between his 
hipe and shoulders; that 6+ that time Sdelman was walking west 
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slongeide ef his enb and facing west; and that defendant's anto- 
mobile was moving at the rate of about 15 miles per hour. On 
being asked if he had not previously testified in the Kunicipal 
Court thet defendant's sutomebile was coing "at the rate ef 3 or 
7? miles an hour” he replied thet he did not remember, ond further 
testified that he wan not sure as to the speed and that it was 
#0ing “at o moderote rate of speci, the same os any other traffie 
thet comes along.” Vrom the testimony ef the court reporter, 
Julian, it appeared that the eitness had testified in the Munteipal 
Court that defendant's sutemerile was coing «t the time “orohably 
at the rate of 5 or 7 miles an hour.” As shown by plaintiff's 
witnecs, Ur. Friend, who examined and irented plaintiff shertiy 
after the nesident, the latter's injuries consisted ef a sprain of 
the right wrist, « fracture of the left wrist, and a opradin of the 
right ankle. ‘This physician feund no marke or bruises on plain- 
tiff's bedy between hia hips and shoulders, 

Hefendent teatified in aubstanes that on the afternoon 
in question he was ¢drivine hia eutemobile west on Washington street; 
that after he passed Clerk strect he was moving weet et the rate of 
ebout § miles per hour in the line ef treffie between the standing 
cabs and the other line of westbound treffie moving in the nerth 
@ar track; that just shesd of him wae «a truek and just beside him 
and to his left wae a street car; that it was "close driving,” 25 
his automobile was enly about one foot frem the stending cabs on 
hie right and the street cer on his left; thet euddenly pleinti’f, 
facing eouthweat, ran out between two of the stendine exbs, and the 
fender which covered the right frent wheel of the sutemobile struck 
him and he “fell back; and thet defendant stopoed his automobile 
within sbout two feet. 

Se are of the cpinien thet under eli the frete ane eir- 
cumstances disclosed the defendent was not guilty of negligence 
werranting ao recovery of any sum as domages. Yarthermore, we think 
thet plaintiff was guilty of negligence chich preximately coused 
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his injuries. <Aesording to defandant's wersion of the accident 
plaintiff suddenly ren from a plece of enfety in about the middle 
of w block right into the path of moving treffie which he saw or 
should have seen. <Aceerding to plaintiff's version he wae either 
in a standing or steoping position in a place of denger because 
of the moving traffic, and waz not looking in the direction from 
which that traffic wae approaching. Under either version he was 
not 49 the exercise of due care for his own sufety, 

Gur conclusion is that the judgment of the Cirewit court 
must be reveraced and it is so ordered, 

REVERSED WITH A FINDING OF PACTS. 


Farnes and Merrill, J7., sonour, 
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FINDING OF Facts, 


We find o6 ultimate feets im this cece that at 
and immediately before the time of the haprening of the 
accident in question the defendant, Pearce, was not guilty 
of the negligence charged aguinet him, ond thet ot #aid time 
the plaintiff, Adelman, was guilty of negligence which 
proximately caused the infurier ov ctained by him. 
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HERMAN SCHYARL, 
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} an 
| 
2) 


This suit wae brought by defendant in errer, an 
undertaker, for servieos rendered and mineelluneeuer erticles 
furnished for the funeral and burial of one Schwarz, the fether 
of plaintirr in error,(the defondent) whe appears to have 
died intestate. There was some evidence in the record tend- 
ing to shew thet he left 91,000 for hie widew to be used in the 
Payment of hie debts, Under section 70 of the etatute on 
adminiatration of estates funsral expenses are placed in the 
firet clase as charges against a daecdent's estate. Primarily, 
therefore, the estate woe liable for the funeral expenses, and 
@efendont wes not liable unless the expenses were incurred upon 
hie credit, or he fer « valuable considerstion agreed to pay 
them, meither of which the evidence tends to chow. Swen if 
he agreed to pay them for the eatate the agreement, not being 
in writing, cauld net be enforced agninet his ples of the statute 
of frauds. 

But we find nothing in the record to indicate » promise 
on the pert of Herman Sohwars to pay the funeral expenses. It 
appears that plaintiff was first called te decedent's house to 
gare far the body and wake funeral arrangements by a son-in-law 
ef deceased, and that the widow, defendont and other relstives 
afterwards accompanied the undertaker to the establishment where 
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the sasket woe selected, Sefenieant's lsibility is predionted 
mainly on the contention that while there the underteker warned 
Re@oinat the selection of too expensive materisl«, and defendant 
said, “Never mind, we will cive the a4 man a go8d sendeoff. fT 
have got to pay the bill unt ¥ with spend it.* efendant denied 
making euch statement, ond the witness se testifying e614 when 
asked if defendant said anything <5 te whe was te pay for the 
funeral: "Sell, he didn't in exact language. He didn't eny 
thet he wan suppesed te pay enythinc, but I was teld later on 
that the bil] was for him te pay." “hile it sspeare thet dee 
fenéent wee netive with ether mewhers af the femily in eelecting 
the tasket and different urticles for the funeral, and that "they 
were advising him net te co tso hich, net to teke tee expe ns ive 
etuff,* we foil to find sufficient oreef in the reoerd of any 
promine by defendant that he would take care of the funeral 
expenses or anything upen which to suppert plaintiff's claim 
egoinnt him slone. Accordingly the sudement must be reversed 
with » finding ef feet. 

REVNNAED SITH PINNING OF Pact. 
iridiey, ?. J., and Merrali, 3., concur. 
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FINDING OF Pace. 


We find thet the meteriale ond professional 
services furnished by defendant in errer as on undertaker, 
as alleged in hie statement of cleim, were not furnished 
et the special instance and request of Horman échwars, 
plaintiff in error, snd thet the latter entered into 
no contract individually to vay for the aome. 
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APPEAL FROM 
CLRGUIT couRT, 
COOK COUNTY. 


9241.A.653 


MR. JUSTICE BAMMRS DMLIVEHED LHe OPINION OF THR COURT, 


S. S. KRESGR Come. 
& corporetion, 


This is an appeal from 2 judgment fer $11,000 entered 
egeinst appeliant (defendant below) in a personal injury suit. 
Defendant owned and epernted a department atere in the City of 
Chicago. Pilsintiff had gone there «s « patron to make some 
Purchases, hile there on October SO, 1916, walking over the 
fleor she stepped on « slippery eubsetanee, fell and was ine 
jured. | 

One of the questions is whether the ection was barred 
by the statute of limitations. It was presented beth upon de- 
fendent's motion for « directed verdict made et the close of 
the evidenee and by the motion in arreet of judgment. Beth were 
overruled. 

The eriginal declaration was filed Geptember 4, 1914. 
A general demurrer thereto wae sustained July 12, 1919. 
mended declaration was filed July 16, 1919, and hence more than 
twe years from the time of the injury when, ef esurse, the 
statute began to run. The statute of limitations was pleaded 
to the declaration to wich plaintiff filed « replication in 
general terme, not setting forth eny fact thet prevented the 
running of the statute. The amended deceleration states, and 
the undisputed proof is, that the date of the injury wes 
Octole r 30, 1916, ‘There wee no attempt to bring before the 
jury any state of facts that took the eave gut of the statute. 
The Lapse ef the statutery period being unqueationed it follows 
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that the cuaise of action waa barred, unless the original declare 
tion, which in the consideration of either of said motions the 
court was bound to inepect, stated a cause of action and the 
amended decloration was a mere restatement or amplification 
thereof, If it did net state « cause of action then the amended 
declaration set up « new caize of action and was barred by the 
statute. (Bahr v. National ‘safaty Deposit Co., 234 Ill. Wi; 

25 Gye. p. 1309) 

The original declaration, after stating generally the 
failure of defendant to use ordinary care te maintain ite floors 
end aisles in a reesonebly sefe condition for paseage thereon, 
which averment amounted to a mere conclusion, charged es the 
emiy fact of negligence that “defendant suffered ond permitted 
@ certain object or substance te then and there be ond remain 
upon eaid floor," of which it had knowledge, and alleged that 
plaintiff while walking upon said floor slipped or fell over 
eaid object or substance, by reason whereof che woe injured, 
ete. Presumably the generel demurrer te thie declaration was 
sustained because it did not state = cause of section. Plaintiff 
sought to cure the came in the smonded deceleration by inserting 
efter the queted words, in the first: count, “teewit: grease, 
@11, soap or other substance of » similar cherecter® and, in 
the second count, “to-wit: « slippery substance.” 

These very madificstions suggest, if they do not admit, 
the absence of an essential element from the original decleration. 
It certainly would net constitute negligenee that defendant 
suffered ond permitted any kind of a substance, in no way described, 
te be and remain on the fleor of the store when from the very 
nature Of its business it might be expected that some substances 
would be placed thereon, at least in certain parte of the store. 
Ka negligence er breach of duty to its patrons woe stated in the 
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mere fact that it hed “a certain substance” on the floor, even 
though plaintiff slipped or fell over it. @ithout an uverment 
from which it might be implied thet the substance wan of a 
character and in a place te endanger the ssfety ef patrons where 
they might be expected to walk, no causes af action was stated. 
it is fundamental thet in such an action the declaration must 
state facts from which the law must raice s duty. (Bahr v. 
Rational Safety Deposit Co., supra; ichueller v. Mueller, 193 
Til. 402.) It is apparent thet the original declaration feiled 
in this respect and therefore did not state a cause of action. 





Henge the emended declaration steted « new cause of action which 
wae barred by the statute. Accordingly the court should have 
granted the motion for a directed verdict, and failing to de so, 
the motion in arrest of judgment. ither errer calis for a 
reversal of the judgment. 

In this view of the case it is unneceseary te consider 
appellant's cantention thet the seended declaration in equally 
defective. If that were the only errer urged, we would be dis- 
pesed to hold thet its defects are such as were cared by verdict. 

Upon a review of the evidence on a rehearing we are 
net prepared to any that the verdict was manifestly against the 
weight of the evidence, although sitting se jurere we might have 
found that it was not proven to aur satisfaction thet the sube 
stance on which plaintiff slipped cume there through defendant's 
failure to exercise ordinary care, or that it had been there 
sufficiently long te put defendant on notice. Plaintiff wae 
injured about noon, Up to that time the store was crowded; 
wut nobody else appears to heve slipped on the floor. Plaintiff 
testified that her heel struck something slippery or greasy; 
thet she saw a streak where her heel hed slipped about eighteen 
inches Leng ond one inch wide #hich appeared derker than the 
Fest of the floor. “One of her sisters said that the fleor 
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around there “looked like it wan newly eiled snd at this place 
At was some thicker; that there was « mark about a foot long 

me if something had slid; that at the plece where this streak 
was it looked like oil, like any oiled wood.” another sister, 
and one of defendant's employes teatificd aubatantially te the 
geome appearance. Another employe testified that the fleer wes 
oiled every Saturday; thet where plaintiff fell “there wae s 
bieteh of oi1; * * * « strenk where she fell." fhe secident 
happened on Monday. Another exploye testified that the floers in 
the basement where plaintiff slipped wére oiled two or three 
times a month. It is upon this evidence in substanee, which 
hed some tendency to shew thet there wes s spot of unwiped e112 
on the fioor, thet plaintiff’ predicates her claim of negligence. 

While defendant intreduced evidence te the effect that 
the floors were new ond had not been oiled befere the date of the 
accident, it appears that after it began oiling the floor it wes 
the uniform practice and caistom to have the basement floor swept 
four times « day, at 9:50 and 11:30 in the morning and 2:40 and 
$230 in the afternoon; that anid sweeping tock about three- 
quarters of an hour, ani that the fleer hed been swept just before 
the accident. Assuming thet defendant hed oiled the flsers the 
previous Saturday, yet that is not inconsistent with plaintiff's 
slipping on comething that was dropped on the fleoer by some one 
in the crowd. 

A® urged by defendant, it was beund to exercise only 
ordinary care to see thet ite floors were asfe for peseage. It 
was not an insurer of plaintiff's ssfety, and hed a right to oil 
its floors if dene in a manner that did net render them unsafe for 
ite patrons. ‘There wae evidence, however, from which the jury 
might infer that the floor was oiled on the previous Saturday 
Right, ond that a spot of of1 was left unwiped, thicker than that 
on the rest of the floor, which eseaped the sweeping on Monday 
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ferencon before the occident, and on which pleintiff stepped ond 
@lipped. hile recovery wos denied on 2 very similar stete ef 
facts im the caves of Kipp v. F. ¥. “oolvorth & Oo., 156 BR. %. 
Supp. 646, and ipickernagie v. oolworth & Co., 236 Pa. Ot. 496, 
whichere cited by appellant and present very persuseive reasoning 
in support of ite claim, yet we feel that the decinion of the com 
‘ghould reat upon the low av above stated, which ferbids a recovery, 
rather than on the evidence which ot least presents debuteble 
iseues of fact. Accordingly the judgment wil) be reversed aa a 
matter of law. 

REVERGED » 


Gridley, P. J., and Morrili, J., coneur, 
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8. S. KRESGE COMPANY, i 
@ corporation, he 
Appellant. "ny 





BR. JUSTICE BARNZS OSLIVTAND THE OPINION OF THE COURT. 


This is an appenl from aw judgment for $11,000 entered 
against appellant (defendant below) in o persanad injury suit. 
Defendant owned and eperated « department store in the City of 
Chicago. Plaintiff had gone there as a patron te make sone pure 
chasers. While there on October 30, 1916, welking ever the 
fieor she stepped on a slippery substance, fell and was injured, 

Gne of the questions is whether the action was barred 
by the statute of limitations. It was presented beth upon dee 
fendant's motion for a directed verdict meade at the clese of the 
evidence and by the motion in arrest of judgment. Both were 
overruled. 

The original declaration was filed September 4, 1915. 
A generel demurrer thereto was eusteined July 12, 1919, An 
amended declaration was filed July 18, 1919, emi hence more than 
two years from the time of the injury when, of course, the 
statute began to run. The statute of limitations was pleaded 
te the declaration to which plaintiff filed a replicetion in 
general terms, not setting forth any fact that prevented the 
funning of the statute, ‘The amended declaration states, and 
the undisputed preof is, that the date of the injury was 
Getober 30, 1916. There was no attempt to bring before the 
jury any state of facts that took the case out of the statute. 
“The lapse of the statutory period being unquestioned it follows 
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that the cause of action was barred, unless the original declare- 
tion, which in the consideration of either of said motions the 
court was bound to inspect, stated a cause of action and the 
@mended declaration was a mere restatement or amplification 
thereof. If it did not state a cause of action then the amended 
declaration set up a new cause of action and was barred by the 
statute. (Bahr v. National Safety Deposit Co., 234 Ill. 101; 

25 Cyc. p. 1309) 

The original declaration, after stating generally the 
failure of defendant to use ordinary care to maintain its floors 
and aisles in a reasonably safe condition for passage thereon, 
which averment amounted to « mere conclusion, charged as the 
only fact of negligence that “defendant suffered and permitted 
a certain object or substance to then and there be and remain 
upon said floor," ef which it had knowledge, and alleged that 
Plaintiff while walking upen said floor slipped or fell over 
said object or substance, by reason whereof she was injured, 
ete. Presumably the general demurrer to this declaration was 
sustained because it did not state a cause of action. Plaintiff 
sought to cure the same in the amended declaration by inserting 
after the quoted words, in the first count, "to-wit: grease, 
eil, soap er other substance of a similar character” and, in the 
second count, "to-wit: a slippery substance." 

These very modifications suggest, if they do not admit, 
the absence of an essential element from the original declaration. 
It certainly would net constitute negligence that defendant 
suffered and permitted any kind of a substance, in no way described, 
te be and remain on the floor ef the stere when from the very 
nature of its business it might be expected that some substances 
would be placed thereon, st least in certain parts of the store. 
No negligence or breach of duty to its patrons was stated in the 
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mere fact that it had “a certain substance® on the floor, even 
though plaintiff slipped or fell over it. Without an ave nent 
from which it might be implied that the substance was of 2 
character and in a plece to endanger the safety of patrons where 
they might be expected to walk, no cause of action was stated, 
It is fundamentel that in such en action the declaration must 
state facts from which the law met raise a duty. (Bahr v. 
Nationel Safety Deposit Co., supra; iSchueller v. Mueller, 193 
Ill. 402.) It is apparent that the original declaretion fziled 
in this respect and therefore did not state a ceuse of xction. 
Hence the emended declaration stated » new ceuve of ection which 
was barred by the statute. Aevordingly the court should heve . 
grented the motion for a directed verdict, and failing te do se, 
the notion in arrest of judgment. Either errer calls for a 
reveresl of the judgment. 

In this view of the case it is unnecessary to consider 
eppeliant's contention that the emended declarntion is equelly 
G@efective. If thet were the only error urged, we would be dis- 
posec to hold that its defects sare such es were cured by verdict. 

- But we also think that the verdict was manifestly 
ageinet the weight of the evidence. It was not definitely proved 
what the eubstance was on which plaintiff slipped, or how it 
came there, or whether it had been there sufficiently long te 
put defendant on notice. Plaintiff was injured about noon. Up 
te thet time the store was crowded; but nobody elee appears to 
have slipped on the floor. Plaintiff testified that her heel 
struck something slippery or greasy; that she saw a streak where 
her heel hed slipped about eighteen inches long and one inch wide 
which appeared darker than the rest of the flocr. One of her 
@isters said that the floor around there “locked like it was newly 
@iled and st this place it was some thicker; that there wes a mark 
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about a foot leng as if semething hed olid; thet eat the place 
where this stroenk wee it looked like ofl, like any oiled weod.* 
Another sister, and one of defendant's employes testified sub- 
stentiolly to the seme appesrances. Another employe testified 
that the floor was oiled every Saturday; that where plaintiff 
fell "there wae a blotch of oi1; * * * a streak where she fell.* 
The accident happened on Mendsy. Another employe testified that 
the fleore in the basement where plaintiff slipped were oiled 
two er three times a month. It is upon this evidence in sube 
stance thet plaintiff predicates her claim of negligence, 

While defendant intreduced evidence to the effect 
that the floors were new ond had not been oiled before the date 
ef the accident, it preved what was not dieputed, thet it was 
the uniform prectice and custom to have the basement floer swept 
four times «a day, at 9:30 ond 11;330 in the morning and 2:30 and 
$:3C in the afternoon; thet said sweeping took about threeequarters 
ef on hour, and that the floor had been swept just before the 
aecident. Assuming thet defendant had oiled the fleors the 
Previous Saturday there ie ne preof thet the oiling was done in 
@A unusual and cereless manner, No pool ef of1 or umisual con- 
dition of the floor was testified to, It is equally consistent 
with the evidence that something slipperywas dropped on the floor 
by some one in the crowd, 

Defendant was bound to exercise only ordinery care to 
see that ite floors were safe for passage. It wou not en insurer 
of plaintiff's sefety. Defendant had a right te o11 its floors 
if done in a manner that did not render them uneefe fer its patrons. 
‘There is nething in the testimony to indicate that they were not 
Giled or cleaned in the utuel manner, There is little in the 
evidence from which to infer neglicence except that the fleor had 
been Previously oiled and plaintiff slipped on something that 
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looked like of1. It cannot be ssid to warrant the inference 
that there was » pool of o11 thereon or such a quantity thereof 
as would put defendant on notice of ite presence in its exercise 
of ordinary care to keep the floors free therefrom. Proof that 
the floor was oiled two days before and showed « darker spot or 
grester discoloration and «a mark where plaintiff's heel slipped, 
wae not enough, in our opinien, to show a went of ordinary care 
te keep the floors in « safe condition, it not being disputed 
that they were oiled in the usual monner and that the floors 
were swept four times a day. As said in » similar ease, 


Spickernagle v. Woolworth & Co., 236 Pa. St. 496; 


“fhe plaintiff failed to show * * * that the 
substance used thereon wee unusual or improper; thet 
it was oiled in an improper manner; or thet it vas 
in any othor er different condition than would result 
from proper elling.”* 


The cose of Kipp v. ¥. ¥. Woolworth & Co., 135 N. ¥. 
Supp., 646, presents an almost identical stete of facts, and the 
language of the court with respect thereto is se appropriate, 
we quote at some length: 


“whether this 011 spot was merely « surface oiling, 
or whether there wos a pool of o11 does not appesr in 
the evidence. Hut the fairest inference from the 
testimony is merely thet the floor was greasy at that 
particular point. * * # 

“The entire floor mist have been under the broom 
many times between the oiling and the happening of the 
aceident. * * * There is absolutely no «evidence that 
the defendant hed made any poel of oil upon the fleor, 
and there is not a perticle af evidence that the cone 
dition described by the vag had existed for one 
minute prior te her falling. Go far ae the evidence 
diacleses, the oi] (if it was o141) may have been 
poured on the floor, or leaked on the floor, from ae 
ean in the hands ef any one of the many people who were 
eoncededly in and out of this «tore during the day, and 
there wae clesrly no warrant for permitting the jury to 
guess upon thie question. * * # 

"It is 4iffiewlt to spell out from plaintiff's 
testimony that there was anything more then a dis- 
eoleration of a apace on the floor with o11; but the 
fair inferenee from the evidence is merely thet at this 

artioular point the of41 had not been ae fully absorbed 
the floor as wae generel, and there is no evidence 
4 thie was apparent to ordinary observation, er that 
there was anything which would neturally give notice to 
the defendant of an alleged dangerous condition.* 
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The court holding thet defendant hed » right te 012 
ite floor im the usual way and that it would not be liable simply 
because one shdppes upon an O11 epet unless it permitted pools 
of 011 te form and hed some notice of ite dangereus condition, 
it reversed the judgment, 

We think these statements of the facts and question 
ef liability are clearly applicable to the ease at ber. 

The judgment will be reversed both upon the lew and 
facts. 

REVERSED WITH FINDING OF Fact. 


Gridley, ?. J., and Morrili, J., concur, 
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FINDING OF Fact, 


We find thet appelient, 3. 5. Eresge Company, did 
net threuch any negligence suffer or permit grease, vil, 
soap or any other similar or slippery substenee te be and 
remain on the floor of its stere ae cherged in the declorstion 
filed herein. 
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MR. JUGTICe BANWSs DELL VARIED PHE OPIS OF THE COURT. 


Appellee sued to recover commissions for services 
alleged to have been rendered te appeliant in precuring « 
mortgage loan of $3,500,000. The cave was tried without a 
jury. The judgment appealed from is far 976,000 in plein- 
tiftf's faver. 

the questions were whether there wae an agreement 
for pisintiff's services te precure « leosn, ond if ea, whether 
(1) it was authorised by defendant; (2) whether there was an 
exprese srrangement for the amount of commission; (3) whether 
he wee the precuring couse of the loan, and (4) whether, net 
being @ iicensed broker, he could recover on the contract. 

Defenisnt, in 19146, operated the Morriesen Hotel in 
Chiesgo and planned te erect an annex therete of twenty-one 
steries. Ite properties were covered by » mortgage (knewn 
as the Graham mortgage) fer $2,000,000 to secure bonds to that 
amount, $800,000 ef which were held in the Hibernian benk with 
which one Lewis (hereinafter referred to) was connected. 

fo raise money for the ereetion of the annex and 
other corporate purposes defendent had instituted « esmpeign te 
@ell ite preferred stock, which it conducted from the hotel 
with a force of twelve gelling agents under two menagers, and 
siso by advertising in newspapers, By the first ef July, 1916, 
it had effected soles of such stock of the per value of $600,000 
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ond was trying te diepose of the remaining diese of $460,600. 
Plaintiff’ saw itu edvortisement end on July 6, 1926, celled on 
H. Ce Meiy, defendent's president, bringing with him a letter 
he had reovlved from defendant steting the terms on which the 
pteck wan #014 and detaile with respect te the company's financial 
condition. An interview of less than helf an hour was hed between 
them. Ho one @¢lee woe present. Their versione of thet interview 
are at utter variance and irresonciluble, Plaintiff claimed he 
wns then promised twe ond one-half per cont commissien to effect 
e loam of three ond one-half millien doliare, of which two millder 
were to be used in refunding the Grahem bond issue, and oly oleimed 
thet nething whatever waz eaid shout refunding or » loan, but thet 
the interview relates wholly to the sale of euch stock, the-aubje et 
matter of the letter. The judgment is taved upon the theory of on 
pareed compansation. | 

On the seme doy of the interview pleiniiff breught Meir 
snd one Brewer together for negotictions. Me and oir disagree 
a@ to that was then sedd with respect to a new bond issue, Brewer's 
testimony tende to suprert Landis, bat whatever the prepooitions 
ne dyepped consideration of them after a duy or two. Landis then 
procured an intradwetion to Yoiger of the brokerage firm ef Relger, 
lonser & Silieman, and immediately wrought Delger inte an interview 
with Heir, Ag to whet wee then suid and ¢isouseed Beir and Landis 
iisegree, and Relger's testimony tends to support Weir. im a day 
oe two Nelger submitted the matter to hi« firm, and the next day 
wetified Lundis thet hie firm wie not interested. while he states 
that Lendie then remerked that Moir might pousibly be interested in 
p vend iscue, that matter deen not sorear ta have been considered 
it to have become « cubject of megotiation, either by eaid firm or 
badd Woir, until September 19, 19146, when Bolger tock up the matter 
firectly with Moir, and without the intervention of Lendia, A 
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written contract for a bond iseue woe three days leter, September 
22, entered into between defendant and Polger's firm, and the 
trenssction was completed in Yovember, when the truat deed securing 
the loam wes recorded. Up to that time there kad been no further 
negotiations either between Landis on Moir or between Lendis and 
Belger, er the Intter’s firm. Landis sewing « published notice of 
the recording of the trust deed thon presented himeelf before Moir 
ond claimed compenentios for putting the deal threugh. 

in view of the utterly contradictory vereions of the 
principale te these several interviews ond the very mecger and 
inconslusive correberation to be found in the record we feel efter 
# full ond eareful review of the entire record that the evidence 
is teo unextiefactery te suppert «a judgment of euch wagnitude, 
and that but for error in excluding competent evidenee more cone 
Glusive evidence would have been presented. 

It seems hardly compatibie with the ordinery course of 
business dealing in matters of such magnitude, when liability may 
be incurred fer an amount of $91,000, as claimed by pleintiff, 
that the understanding with regurd therete should be left te the 
individual recalicction of a casuel conversation of less than half 
an hour between two persons who were utter strangers te one 
anether, and thet the president of « company thet hed been pureuing 
@ more or less successful plan fer three months to dispase of ite 
preferred stock shewld be induced in that length of time by « mere 
stranger, without eredentials or a recerd as a financial broker, 
to change the company's entire plan without aubmitting the matter 
te ite beard of directors, and would agree, without ite express 
eutherisation, to pay « commission of two end one-half per cent 
for a loan of three and one-half miliien dollers, two millions 
of which were te be used to refund « mortgage not due and for the 
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refunding of which ne proviniden had been made or opperently 
contemplated up te thet time. It ie too severe a strain on 
ene'sn credulity in this eemrersial age te belfeve thet « man 
competent te be at the head of such » cerperstion would proceed 
te bind it te oo lerge on obligation in such « reoklen« fashien. 
There is no evidence shatever thet Meir had been suthoriszed by 
the direetore ta negetinte « lean and poy euch » cemedesion, or 
that the matter hed at thet time been considered by the beard, 
Nor in there evidenes to support plaintiff's tertimony 
thet thors woe an agreement te pay him a apectfic sompenaction, 
end it is enly by secepting hin word ageinet Hoir's on that point 
thet a judexent for such amount eveld be suetoined. 
| Phen we Leck trrough the record fer support of plains 
tiff's version of the several interviews it seems to rest om very 
wank ovidenee, Brewer wes a long-time sequsintanee of Lendis, 
tetween whom there hed been previeus denlings. Hie evidenee does 
not indicnte # clear recellection as te whet wane eald st the 
interview with Weir when Landis dntredueed them, wut while it 
tends to suprert Lendie’ contention that « lesan and the refunding 
of the Grehem mortgage wore spoken of, yet as Brewer then cinclosed 
unvillingnese te eonsider the ctock deal it may be probable that 
the matter of @ loen inatend of © axle ef the ctock wes then 
tugre ated by Levwidie, oo he cledimed, ond tentatively discusoed. 
Bat it ie hardly probable thot merely at ouch suggestion and 
without consulting hie fellew directors, Moir all at onee changed 
their plane an4 euthorized Landis te negotiate fer « specific loan 
of three ond one-half milijens ond the refunding of the Grahes 
pends, whieh so fer as the record shows hed not been contemplated 
ar digcusced up te that time either by defendant's dircctors or 
the heléere of seid bends. 
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Belger, whove interview was subsequent to that between 
Brewer ond Moir, steted that hin interview wae with reference to 
taking the stock and net to « bend iscue, and that ne suggestion 
of the latter was made until he informed Weir thet he was not 
interested in negotiating for the stock. His testimony is te 
the effect that efter submitting the matter to hie firm os a 
steck and net a bend tranesetion he informed Landis thet the firm 
wee not interested in the siock preposition, and that Landis then 
mgcentod that Moir might be interested in s bond iesue bat that 
he never eaw Landis or hed any communication with him from that 
time on, thet Lendis did nothing te bring ebout the deal, but 
that 4t wee taken up ae & new gpropesition independently ef hin 
more than two months efterwards. Landis dees not claim to have 
performed any speclal services after introducing Belger te Moir 
except te take Bolger . copies of leases and some papers sbout 
the time he first presented the motter. Beiger enays that such 
papers were cent from the hotel after his firm teok up the matter 
in September. 

To fertify hie acesunt of these matters Lendis stated 
that at the original interview Keir «aid he wanted an additions’ 
lean to tuke care of « mortgage on the hotel property te the 
Sdinen “Leetric Company, wherens the mortgage wes not then in 
existence, and thet he hed a conversation sbout the loan with 
Meir in the presence of one of his witneeses in « portion of the 
hotel, which, os shown in rebuttal, head at thet time been torn 
down. ‘the few corroborative circumetenees relicé on, thus 
refuted, were only indirectly eo and depended for their verity 
upon the testimony of persons who admitte. that they expected 
some sort of # division of plaintiff's commission in case of 
hie euceese, elthough there wan nothing in the record to indicate 
that they hed rendered any services te earn ite | 
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The hearing wes not as full as it should have been 
owing to erroneous rulings upen the admiesibility of evidence, 
Defendant offered to show what toek place at the interview 
between Bolger and Moir in September when negetictionse between 
them were renewed or actually begun. Their conversation was 
ruled out en the theery thet Landis was net present. The main 
question at issue was, whether plaintiff was the procuring cause 
of the joan. And the way the negotiations came to be renewed 
was pertinent to the qestion. 1 was the claim of defendant 
thet Selger wae induced to renew the negotiations by Lewis, whose 
bank held an undisposed of portion of the Graham bond issue. if 
the holdere of these unsold bonds wore interested in o refunding 
scheme and through them Bolger wes induced to take up the matter 
that resulted in the lean, thet fect had » direct bearing én the 
question of procuring cause, lewis wos not called ss a witness, 
mor Holger interrogated «as to whet Lewis had said te him, nevere 
‘thelese what was said in the negotiations between Moir and ®elger 
was net incompetent beesuse Landis was not present. (Cn the other 
hand, their full convere«tien on thus coming together for the 
first time to consider the propesition of « lean on the terms 
consummated may have thrown much light on the issue ae te how 
it came to be negotiated. 

Landis denied that he had been a broker for any one 
than himeelf for fifteen yeare. Defendant offered in evidence 
his answer to a bill filed February 6, 1915, im which he stated 
that he was in 1912 and for « long time prior therete and since 
ead date a regular licensed breker conducting misiness in the 
City of Chicago. This was competent impenching evidence and 
improperly reseuted. He was not a licensed broker, but claimed 
thet this was a single traneaction fer which no license was 
needed, snd thet he was not engaging in any other transactions 
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for others ot that time. However, hin own witness, Brewer, 
testified on cress-cxeminution that plaintiff hed oubmitted te 
him et different times in the yeors from 1914 te 1919, inclusive, 
Propositions to secure moncy for other parties, ‘While there woe 
ne evidence of any other desls consummated by Landis in 1916, 
that would make him amenable te the ordinance requiring bin to 
precure a license yet the evidence wan about equally balanced 

en the point of hie being subject to ite provisions. 

The court aleo rejected defendant's offer ef » bill 
in chancery filed by Landis Jamary 74, 1917, sgainet defendont 
and the firm of Bolger, Monser & Willaman, in whieh he gave «4 
version of the tranerction net slitegether coneictent with his 
‘eworn testimony ot the trial. © think 14 war relevant se far 
ae it diseleeed any such variances. 

We think the court alse erred beth in excluding « 
letter from said firm addreseed te defendant September 21, 1914, 
in which they presented the deteile ef their offer, and defendant's 
anewer therete. As confirmation of the firet actual steps taken 
by Bolger's firm to consider the lean thet wee consummated, they 
were relevant to the iseves. 

The court sleo erred in not reeciving in evidenes 
defendant's corporate mimate book showing shen it first teok 
@eerpernte action with reference to the lean. 

In qur opinion everything seid and done in the 
procuration of the loan was competent for the purpose of showing 
whe end whet were the instrumental fosters in coneummating the 
deal, and in the absence of ony affirmative proof ef what were 
the operating influences, and in view of the exclusion ef evidence 
thet might threw étrect light on the aubject, we are not disposed 
to let = judgment of such magnitude rest upon no more substantial 
proof than thet the negotiaters were originally breught tegether 
through an intreduction by plaintiff. Accordingly the fe4e=e~* 
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will be reversed and the cnuse remanded for another trial. 
REVERSED AND AZRAND=D, 


Gridley, ®. J., and Morrill, J3., concur. 
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PROPLE OF THE oat OF LLLinois, 
in Srror, 
ie \ EBRGR O TH! CRIMINAL COURT 
* 


BLESRT A, ROBINSON GF COCK COUNTY, 
teh nt 
B241.A.653 


MA, JUSTICE BARNES GLLIVERSD THO GPINIOS GF THN sowaT, 


Plaintiff in error was a defendant to several indicte 
mente thet were set for trial, and uade application fer a change of 
vorue, Im ruling thereon the court announced he would grant it, 
and gaid he wae aatisfied that the application wae being used as a 
subterfuge. Wie atterney thereupon attempted te address the court, 
when plaintiff in error (ae shown by the record) *‘leudly, vosifer- 
eusly and beisterously, and witheut being addressed or questioned 
by @itver the court or by counsel on eliher aide, eald, ‘Kow you 
shut we.** The court then admonished plaintiff in error te be 
quiet and orderly but he contimacsd to apeak, ax the reeord says, 
in m lowd volee and exelaimed im oven court, “I have a right ts 
protect my character. the judge hes ne right to aseail my charac- 
ter antil he finds me cullty.* Whereupon the court ordered and 
adfudged him in contempt and that he be fortiwith eomitted te 
the eounty jail for fifteen deys ani to pay a fine of $500 and 
coats, 

Before the entry of the orier plaintiff in errer 
spolocgiced to the court and discleimed any intentional disrespect, 
am@ it is claimed thet fact showld have bean taken in consideration 
in extemietion if not in purging the contespt, and that the puni she 
ment is excessive, | 

The order sufficiently recites “hat tevk place and 
shows, in our opinion, « wanifest disrespect for the autcority ani 
@ignity of the court, if net an attitude of defiance, 
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But we are of the opinion that the puntolment temased is sonewhat 
disproportionate to the offense, eepecially in view of the anolegy 
and attempt to mike amends for remnarke evidently wade in the heat 
ef onger. for that reavon ond thet elone the arder will be re« 
versed ané the couse remanded with directions to tepose a soeewhat 
Leger puniubwent more fliting to the offense vomaitted. Seemingly 
@ wall fine or brief toprisemeent should in thie ease eeffice to 
sustain the dignity ef the court ond enforde reaueet for ita ane 
therity, Accordingly the order will be reversed and the cause 
remanded for preesedinge in eonfernity with thie opinion. 
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\ H MUNICIPAL COURT 
JOHN ©. WINTINO, Going Wwoeiness us } OF CHICAGO. 


SOCIAL GeRvECs Ae, 


ase in mrror. 2 DAT A 654 


WR. JUSTICE BAXBRE VALIVERED THR OPINION OF THe couRT. 


Defendant in error, John ¥. Griffin, brought thie cuit 
against John ©. Yhiting, plaintifi in errer, upon on slieged erel 
agreement whereby the former was ta work for the latter av general 
menoger ot =o salery of $75 per week amd wes to receive a bomas of 
ten per cent ef the profits made by “hiting during the time 
Griffin wor a0 employed by him, provided he remained in his 
employment for one year. Shiting denied empleying Griffin in 
mach capacity and thet there was ony sueh egreement es alleged, 
end thet he made amy profits. Thies eppeal is from a judgment 
entered upon a verdict in plaintiff's fever, asresoing demages 
at $2,060. 

Bo claim io wade fer eslary under the alleged contract 
but only fer om unpaid bonus. The main and contrelling question 
presented ie, wan there a contract fer a bome, and if so, what 
were the profits. 

in 2916, defendant “hiting wee engaged in conducting 
compaigne for raising money to «id various inntitutions, and 
during one of wnid campaigns met plaintiff Griffin, = physician 
employed in a hospital in Tews, letters and telegrams subsequently 
poseed between them relative to Ghiting's employing Griffin in 
such work. thie correspondence held out to Griffin os an 
dnducement *a salary and « shave in the profits." Pursuant 
to arrangement Griffin joined whiting on « train leaving ch ieage 
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for the east where “hiting wee to open « emepmigen for reliving funds 
for tompton Institute, Under en oral errangement made on that trip 
Griffin started work Jenuary 94, 1917, «t » eslary of 495 per week, 
and, an he contends, upon « definite, sccopted offer from whiting, 
te give him ouch salary ond traveling expenses, and if he should 
stay with him fer » year or more, a bomais of ten per sent of the 
prefite in the interim, ami more if the Wusiness Jguvtified it. 
Griffin tevtified thet he asked whet he meant by the word “profits,* 
and Whiting anewered; "Aw I will drew no selery what I get out of 
the bueiness will be considered prefite.* 

Griffin sontinued in “hiting's empley uptii June 14, 1918, 
with the exception of « veeation of twe weeks, and recvived s 
salary for every week, which varied, however, from time te time, 
aecerding to the compaiqns they were engaged in. Griffin saye he 
eonvented te « reduction ef salary in certain campaigns on “hiting's 
saying te him, "In reducing your tnlery for « patriotic esuse you 
will be reimtureed in your tonus, ‘Thet wili make up for ony 
reduction in your weekly eulaey." Bo claim for salery, hovever, 
is made. 

In the latter part of 1017 they were ongeged in what 
wae enlled « “drive” for the ¥. @. ¢. 4. in this Stete, and later 
Griffin wae given sopervicion ever « woatern part of the country 
for « drive for the ¢aivation ‘ry. A letter from “hiting te 
Griffin Janmuery 36, 1918, anys he wos to receive = selery of 960 
& week and expenses while engaged in the work of thet campaign. 
This is the only written agreement between them disclosed by the 
record, %e think it is » lear inference from the evidence that 
Griffin started with on agreement fer a selary ef 875 per week, 
wut wae indweed, either from the cheracter of the compaigns or the 
promise made of a bonus, or both, to accept a lesser ealary in 
eortein compaigna. Plaintiff's claim, therefore, wos besed wheliy 
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on the feilure to pay « home. 

Shether there war an agreement for a bom reste wnelly 
upon the testimony of the parties themecivew and letters and 
telegrame thet pasaed between them. ‘hile defendant denies that 
there was any definite agreement av to = boms he admitted thet one 
wos talked about, and Wis correspondenee indicates thet there was 
am understending that he would pay ene. Vvhen after Griffin had 
been employed for « year or more he inquired with regard to the 
bemue, he seems to have beon put off by Ghiting on the pretext that 
be hadn't "figured 44 out*® «end had not had time “te lock over his 
beoks.* “hile they disegree a» ta converaxtions with respect to 
the matter, correspondence between them in the last month ef 
Griffin's service tends te support Griffin's centention that there 
wos ak agreemens for a buenas, He weuene insiatent upen oan undere 
standing at that time, having been put off frem time to time with 
vegerd therete. June 10th he wired ‘hiting «t New Yerk, saying: 
"send last woek's check, wire dvufimitely beeie borws duc that 1 may 
brow wict te depend on.” He explained the werd “basis* by saying 
thet at different times *hiting had indiested thet he might give 
hin mere then ten per cent, eccording to the crevth of the business 
and whet 44 would Justify, wit never leew, Shitting replied; “As 
goon ae i can give some wninterruvte< time te the hooke f will 
figure it out and write you.” This sas a clear admiscion that 
@riffin was entitled te « bamus if there were any prefits. ON 
duns 4th Griffin again «rote; “{t une not my idea thet you tell 
me the amount until you heve figured up the profite an the cempaign. 
Ry telegrem read; ‘Basin of bonus.’ You have indicated different 
percentages end I would like te ynew wheat I cam depend on.” in 
gesether letter, July 4th, Griffin said thet defendant’s in- 
difference to his claim for the bonus due him hed mace it impossible 
for him to continue his confidence or his services, and demanded 
immediate e-tiefaetion, fo the last twa letters whiting replied: 
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“Oar undoratanding of the bemus makes 1t dependent upon outual 
goed will. Ho figures have ever beou montioned.* 

then Whiting, on cross-qxemination, wen seked to explein 
the telegram sent to Griffin in which he seid; “Solery free and 
share of profits witheut investment," he enewored that he did net 
sonsider it o promine innumoh ov it was not necepted. Bat it 
wav this telegram, maong other things, which led Griffin te ceme te 
Chicege te mnke arrangerents which, scoording to his teatimery, 
conform te the inducement thus held out.  « cen reach me other 
@enclueion from the evidence, when reed im the Light of chitine's 
own letters, that there wae an express agreement for » bonus. ané 
imasemen aa he fintly denied thet there wee such an acreemant we 
think, in view ef the inconsistency «nd evasivenoss of his teatimony 
on thie subject, the fary were justified in accepting Grisfin'’s 
version of the senutraet thet there wen an express agreenent for 
ten per eont of the profits, 

Bat we find ne basis in the evidence for » verdiet of 
$2,000, The evidence showed receipts of $51,655.20 during the 
period of Griffin's service, end expenses of abort OC mere than 
the receipts. Of the expenses (37,062.94 Were paid out in saiuries, 
ineluding 910,500 to “hiting himself. Plaintiff wae obliged to rely 
pes eueh evidence with vegura te profits es he ebiained through 
defendant's testimeny. There wae no other evidence upon which his 
percentages could be based, sad no direct refutetion of tha 
eorrectness of defendant's figures. <ccerding te Griffin's teatimeny, 
in ectimating profita defendent was to receive no salary. MY that 
is truc, as evidently beldevea by the jury, «2 find mo other item in 
the account upen which plaintiff con base hie claim to e percentages 
The verdict therefore should have been for $2,050. if defentont in 
error will within ten days herefrom remit the judgment to thet emoant 
4% wili be affirmed. Othe rwiee 4% met be rewersed ond the conse 
remanded far a new trial. ; 





ris 


TO ee ae ae ae ina 
Levies wore imsbrogah $2 eeinm mamod ned Yo iv ihn ao 

+ Bonghiona nem? gers rad coniyt? oh ihe non 

aiviyes 9f cetes saw webhitmxe—nsom a ann pan dpa sti 

re soe pede Pham oak odin ant ASTD Oo tH ad 

don DED a duce Sevesemm off *phoomtaownd sciate see ade 

ab Te sRotentee dom nam dd sn ssn eaten a tk 

#5 anti of ui Vtte® wee ducrin yegmiele -waddw wana mempaknk se 
serembteet 29 of gatineses lelie adamconewran ahaa we ee ; a 

ROMEO A inne mow w ateO hind anal? Cmommantnk att od modem 

etquad ttl Le Jttgis ode ad dems gow yeoeemibee att mnt webemhenam 
a ee ee ee me : 

Ww Teese wa Mom wom ane? Jade ho Lead ehteL® vette enn, 

THewdteed obl oo cmamoeknaWs jae yomnIexemoneTt wld YO ewde- mb: ai 

e'acwteee qebtqeens of kes hedeuk oxen grat edd vtovtden m vi 
Hl SiceoTH eeENgRe ae wae mee tas tannin Solin “ ’ 





















sible skeiaa “iki i weiss: dniddpania ae " 

Cor Gh Welds saw TARGA Tne nme kede nd 20ND 
Ayers metiasde O6 te GFR tose a) bemQee Kite onnebira sok . 

wid dette noqu somehies vosee om aay weatt eb 2088 a’ I nan : » 

inlacammnbennienagtadmemaemednadbonse: i: 0. 

tents 2 Uinbes ee sehanaw ot eerie , tau Se at aaa 

Gh teatadtes oh. ott 1 con a Mente 0h 


Se 


A®VIRMSD Of “ENITTE TUR, 


Gridley, BP. Jey and ¥orriii, Fay CONOUY,. 



















v 


Be ay eskal po ass A ae sak i 





ax eke vat aF 
Dicks cai 





“bie x aii ghia 
SiGirs ae : 3 Sa Rete * HE KWoshs Pei 


ts test: 





pee: ne Kweeeyi ste Sa 


a 


; - eet » os odes sf Iv Py 
% Nd eee id eee NG ie whee 


aes | : ane b 





Peideihs Pee ee MT oe te _ i 





ee es es ee ‘eahaost ‘a 
Se es ike! Pi DEER te Seige ww Ie 

dr, , 

Rete hae Pe PE. Rie AGRE aan ‘5 
Ma Rik! 0 Rage Ro soetion Aa art cae ei: | 
MO Reali tye ok ahaa nate,“ Sabo nen: 
so Be ais HG Piha 4a" BFA eshte hs weg 





pee al eta Mi hy ge ite bah WEP tum. ay Samal 






124 « 26781 4 
\ 
. Appeltant, 
\ EAL RROM CIRCUIT count 
vs. 4 Fd 
‘ ’ OF COOK courry, 
JOU PAWwCH, 


2 241.A.654 


BR, JUGTIGR BARNES DELIVERED THe OPINION GY THE couRY. 


This is a suit upon a judgment nete for 3900 signed 
by appellee, Paluch, payable thirty days after July 16, 1914, te 
the order of Bruno Boguszewies, between whom a written contract 
Was ontered inte on that date for an exchange of real estate, which 
defendant refused to perform, claiming it was procured by alerepre- 
sentation. A previous judgment by confession wae opened up fer a 
defense, and on the hearing a verdict was rendered for defendant. 
The appeal is from the fudguent entered thereon. 

Reaghing the conclusion we do it would subserve no 
beneficial purpose to review the conflicting evidence, for we can 
met coneny in any of eppellont's contentions. We do net think the 
verdict wae against the woight of the evidence or that the evidence 
Aid not shew that the note was transferred after maturity te the 
plaintiff; nor ¢e we think there is any foundation for the centen- 
tion that testimony was received fer defendant eliher te impeach one 
of his own vitneseces or te vary the terns ef the written centract; 
mor do we find error in allewing the judgment by confession to be 
opened up for defense. 

But it is clear from the record that there was mo cause 
ef action. The contract contains this abiguous clause: 

ew of the pert further agrece te pay toe the 
deeds he deeds hereunier, nara of Dollars (}, ) cash, end should be 
confessed against either ef them for 9500.00 which note each 


signed in ease of them fail te eurry their part of thie contract 
to cover all damages, Broker's fees and Liquidated danagea.* 
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Tt wae under thie clause that the note in question was 
delivered over by the eserowee to Boguaxewiex, who later transferred 
the note te plaintiff. 

Sut we do not think the clause referred te oan be in+ 
terpreted as on agreesent to fix $500 ae liquidated damoges, The 
note waa evidently intended as security for whatever damages might 
be sustained not in excess of (500, This, we think, is a reasonable 
interpretation of the sontract, and, therefore, regardless of the 
fat whether the note was transferred before or after maturity, in 
order to recover thereon it beoame nesessery te present proof of the 
damages wastained by reason of defendant's refasel to earry out the 
contract, and alwo proof of a tender on the part of Zegussevies to 
perform, He proof of that character was introduced, und hence the 
proof was inadequate to support the action, Accordingly the judge 
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APPUAL FROM 
CIRCUIT COURT, 
COOK COUNTY. 


I a 654 


WR, MoTICe Baws Debi veRsD THe OPINION OF THE COURT. 


Tenet te 


Apyeliont brought this suit to recover damages fer 
personal injuries resulting from appellee's sutemobile running 
inte a wagon drawn by two horses, which plaintiff was driving, 
whereby he was thrown and suffered verious injuries, The jury 
rendered a verdict for 91,000 in his fever, end he appeals from 
the judgment entered thereon on the ground that the proof 
Clearly established that the damages he suffered were mach in 
excess of the amount of the verdict. Appellee assigned sroes 
errers to the effect thet the triel eonrt erred in denying his 
motion at the clewe of the evidence to find him net guilty, 
and refueing instructions to thet effect, end also that the 
verdict and judgeent are contrary to the weight of the evidence. 

About an hour after sunset, November 30, 191%, plein- 
tiff wae driving his employer's team weet on the north side of 
Taekson boulevard, Chicago, and turned and crossed the street 
te enter an alley lending south fram seid boulevard. ‘hen about 
at the entrance of the alley his wagon was struck by appellee's 
wutomebile, alee going west. 

fhet appellee was driving at the time of the collision 
on the seuth side of the street he explained by saying that 
appeliont's team suddenly appeared before »im when he was about 
26 feet away, and thet he swerved his ear to the left and put on 
his emergency brake to avoid « collision. Those in an automobile, 
Or some of them, following appellee testified that he passed their 






Wee <Ratety Tet 088 sa 
ogy isa fs ae? a hig loses 





eTRYOD THNOLTO 








aaa ig oe aaeellle 
ee ee bagons cmtineh cc 
aren eres shots (erat 08 aie : 
emai, nite. enka etc teen: bee snntreee tian | ed oat 
ee ee ee ee 
“mh doin ocow boxed tre a wegeme® ad: dads: dodnttenbaorg® 
: ‘oaer Oanutows sektengs .8oddane one Ye Fmmome add RoimNdoR 
‘ ait yndynsh ad ber29 semen Lutes alt dike Sooke ond od oneeD 

Ui tkuy ton mkt omar 03 somibaye ome Yo anole ott om me L008 
Bh wl? Sart? onde bus tap Vie. dtd od wmokdomebams pear tot | rm: 
Re Ot TO Sate ot o YONETUON HRM ms gokbue 
















ae ae 
cs * Me 


Fea duede aed) .bieveksed bios mort Mouse, ‘aathbnad t yotee ne 
atoalivagn et Snirite sow nagow old yotka emt Bo a aun 





Jn ee nt went acuiieale stews ov 


Ea Teale OY 


oe 


car, driving at a rate of about 25 to 30 miles an hour; that he 
had plenty of room to pass on the north side of appellee's team; 
thet their autemebile was about 100 feet behind appellee's at the 
time of the collision, and that the boulevard lamps were lit. ‘The 
evidence indicates that there sheuld heave been no difficulty on 
appellee's pert,in the exercise of ordinary care, in secing 
eppellent in sufficient time to have avoided a collision. His 
excuse for not seeing the team was he saw no light on the wagon. 
There was evidence tending te show that a red light wae suspended 
benesth it, and thet it wss seen by one of the occupante of the 
automobile following appellee's, 4n ordinance vee introduced 
whieh requires a red light to be attached near the rear of the 
wegen where it will be visible te approaching core. “hile the 
lemp does net appear to have been placed where required by such 
ordinance the evidence deen not disclose thet the fsilure to have 
it there wes the proximate ceuse of the coliision. Hence we think 
appellee's assignments ef cross error were not ell taken, and 
that the evidence «es aufficient te establish his liability. 

Nor can we concur with appellant's contention that the 
evidence shows thet the emount of damages ewarded wos manifestly 
ineufficient. Pisintiff ouffered a broken leg ond « broken arm. 
The evidence dincloses that as a result of the accident there is 
some limitation to their use and thet of the arm may be permanent. 
Plaintiff alse claims damages for hoepital expenses of $251.00, 
of which $200 was paid by his employer to meet his liability 
therefor under the *orkman's Compensation Act, and 2lso e cash 
lows of $1,074 in wages. 

As to the hospital bill. It is contended by appellee 
that aa §200 of the expence were paid by appellant's employer it 
could not properly be included in the verdict. On the other 
hand, appellant suggests that plaintiff might be liable therefor 


to his employer under section 29 of the Vorlman's Compensation 
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Act. We think it is suffielent to say with reapect to thin item 
that the record dess not contain facts emfricient te annble us te 
say that plaintiff would ever be required ta refund euch amount 

te his employer. It devolved upon him te chow his domages, and 
it not appearing thet the #200 was paid by plaintiff or a liability 
ef his, the fury may preperly net have included thet item in their 
verdict. 

As to the claim fer loss of wages. Ye «re not impressed 
with appellant's contention »« te the conclusiveness of plaintiff's 
evidence besring thereon. The period of his disnbility #as 32 
weeks. is regular wage wae $73 per week, and would heve amounted 
to 27236, He claimed that ususlly in that period of the year he 
would be required te work overtime and would receive increased 
wages of from °32 to 8465 per week, ond estimated thet there would 
be about 13 weeks of overtime. Me also cleimed that efter he 
returned to work he received $21 per week at other employment for 
42 weeks, sufferins a los« of something like 710 a week for that 
period. 

But in cemputing the damages the jury may have taken into 
consideration evidence tending to show that the impairmentsef the 
use of his arm and leg were not os creat oe claimed, that he might 
on resuming work have continued hin work as teamster at the same 
wages a5 previously, and thet his estimate as to overtime was more 
or less speculative, in the =beence of producing any record thereof 
that seemed to be available. “hile the jury might have given « 
larger verdict by commting the lose of wages on plsintiff's basis 
and including « greater sum for euffering and disability, yet the 
choracter of the evidence was not auch, in our opinien, ss presented 
® basis for mathematical accuracy in computing the damages or as 
required the jury te secept plaintiff's theery of demages without 
qaalifientions, 
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We think, therefore, thst the proof of demages wes 
not such ae required the jury to compute them at a greater 
sum than that avsseseed, or that the smount asseswed wos se 
inadequate ae to call for a reversal of the judgment. 
Accordingly it will be affirmed, 

AVFIRMED. 


Gridley, P, Fes and Morrill, Je, oneur,. 
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APPEAL FROM 
MUNICIPAL Court 
GF CHICAGO. 


OP PATA. 654 


MR. JUSTICH BARNES DELIVESD THE OPINION OF THE couURT. 


VG. 


he DAIGORR & COMPAN 
® corporation, 


This oppeal ies from a judgment fer $1,498.97 entered 
against the defencent ae ef default. after striking from the 
files three successive affidavits of merits filed by defendant, 
the court, ever defendent's objection, entered said judgment as 
ef defmmlt, denying defendent leave to file any further of fidevit. 

The statement of claim wae for $2,000 and is divided 
inte mmbered paragraphs which correspond to counts in a 
declaration, The cause of action in the first is baned upen 
the sale end delivery of materiel, April %, 1920, under an 
attached memorandum of contract, caliing fer the delivery of 
ten barrels of approximately 5006 gellons each, of vegetable 
erange Liquid color, «t $3 por gallon, in five berre] lets within 
approximately thirty and sixty daye,. 

The second paragraph or count states ae a ecnuse of 
action the receipt fram defendant of « check for $1,472.12, 

May 25, 1926, payment upon which wos eatepped, and the third 
paragraph is based upon the theery that the sending of such 
check constituted an account stated. 

Sefendont's third and laat #ffidevit of merits denied 
that plaintiff shipped the goeds in accordonce with the contract 
in five barrels lots within the poried provided therefor, or 
the kind or character of goods required, ond alieged that the 
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moterind was defoctive in color, material ond character; that 
the contract sued on waa subsequently modified and changed; 
thet the shipments and deliveries were not in five barrel lots 
but in seven and three barrel ints, entailing « less upon de} 
fendent whe, as known by pleintiff, bad contracted to make 
deliveries to ite customers under the porticulor stipulctiens 
and terme of plaintiff's cantract as te quantities; that 
aecerdingly defendant complained and refused te accept the 
material within fifteen days after ite receipt, in cccordence 
with s provision of the contract thut "Claim for defective | 
material, short weight, or other causes, be made within fifteen 
days after receipt of ony material;"® thet plaintiff uleo foiled 
te comply with the contract «a to the terms of payment, specifying 
in whet respect, and denying that the contract ae sued upen 
embodied the agreement and terme upon which the geode and material 
were purchased by defendent, and alieging thet ite lesser by 
reason of plaintiff's non-compliance with the termes of the 
eontract were greater then the smount sued fere 

We fall toe see why thie «<ffidevit of merite did not 
put at ieme the material facts on which plaintiff ecleimed the 
right to recover upon an express contract. It put directiy in 
isaue what was the contract, and whether performed om plaintiff's 
“pert, end also whether defendant wes not entitled to recoupment. 
Befendent wae not required under amy rule to plead bie evidence, 
ahd it is not pointed out, and we fxil to see, in what respect 
the final offidavit of merita, or, in facet, some of those 
preceding it, did not state » legel defense and entitle defendant 
te a hearing on the merits. 

But appellee claims the right te recover on the second 
Peregreph from the fact that defendant sent him a cheek, pey- 
ment of which wae stopped. In preceding affidavit that was 


etricken defendant stated that such check was gent through « 
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misapprehension of the fects and that 4¢ did not constitute « 

steted account. ‘hile thie wae not epesifically set ferth in 
the final sffidevit of merits, perhaps becouse it wee held to 
be bed Plending, yet the finel affidavit of merits denied «ech 
end every aliegation of the statement of claim not specifically 
denied in sadd offidevit, thc putting ot issue beth allegations 
aa to whether the check was sent and whether, if a0, it cone 
stituted « stated account. 

Appellee contends thet there wae ne aman of dineretion 
eon the part of the court in entering « defeult without permitting 
defendent to file another offidavit of merite. thether there wos 
en abuse of diserctien can be determined only by considering the 
wmaffielency of the affidavite previously stricken. If they did 
not undertake to atate « legal defense the contention might be 
upheld. but we think they did, and, furthormere, thet some of 
them should not have been stricken, 

While it is the rule that a defendant must stand by 
hie pleading to avail himeelf of errer in the ruling of the court 
thereon we cannot but be iepreseed from reading the several 
stricken pleadings thet the ruling of the court thereon juetifies 
® Complaint frequently made in this court that the atrictness of 
Yulings on plescings in the Wunicipesl Court rendera it far more 
difficult to present a legal defense in thet court then contesplated 
by the simplicity of pleadings and practice provided for by the 
Wunicipal Court Act. 

The motions to strike appear to have been general, thus 
performing, ae held by the Supreme Court, the function of « general 
demurrer. Mad specific grounds for striking the pleodings been 
atated in the motions they would beve enlightened defendent in 
prepering an amended affidavit, and thie court in determining the 
grounds of the court's section in striking them. “hile the record 
4608 not disclose auch grovnde we fail to see any justification 
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for the court's action, Accordingly the Judgment will be 
reversed and the eouse rewandod, 

REVERSED AWD WRRANUED, | 
Gridley, P. J., and Merrill, J., conour. 
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224T.A. 654 


BR, @UBTIVE BARKKS GELIVERED TRY OPTHLGN oF YRS couRr, 





This action was te vresover damages froa delay of trann- 
portation ef stock shipped for appellee over appellant's radirosd 
from Lakenan, So., to Union Stock Yurda, Chieage, Plaintiff eleined 
the delay «ae wereasonable and that he sustained damages from decline 
in market prices, extra shrinkage ond extra feed. The appeal de from 
& Judguent for $145.60 entered om the court's finding fer plaintiff 
ween the bawla, ae dieelowed by the record, of « deoline in the mar 
ket of 26 cents por owt., computed upon 94,040 pounds. The reoord 
eontaine no evidence of either such nmusber of pounds or of a decline 
in the market price. ‘The court appears to have estimated » decline 
ef such price hy coneuiting a atock journal, not intreduced in 
evidence, 

Sut the gist of the action was uoreasonable delay, the 
warden of — whieh rested on plaintiff, (10 Serpsue Furic, 
eec, 42, Jobneon v. © Bae, Ne %. 47) and was not shown 
by adequate proof. 

Plaintiff wae the only witness. At the close ef the 
ease Sefendant‘# motion for « finding in ite behalf was denied, 

the only basie in the evidence for the implied finding 
that there was unreasonable delay wae that the train did set make 
as good time a9 Was wade in « previous shipsent made by plaintift 
nearly uine months before between the sue points. But there vas 
no proof whatever of the schedule time, or the ueuel tine taken 
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in transportation between such points, or to shew that the atens 
made af two or three different points on zoute, testified to by 
Plaintiff’, were unieuel er unressoneble., In fset, there was an 
entire absence of competent proof to show unreasonable delay, which 
wae eesential te the right of recovery. Accordingly the judgeent 
wil be reversed with » fimiing of fact. 

MVERSED CLT PINPIEe eF Pact, 





Gridiey, Be Tey and, Merril, Bae Concur. 
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We find thet there was no unreasonable delay in the 
transportation by defendant of the stock of plaintiff en alleged 
in the stateuent of eleaim, ami that whatever loa» he suffered was 
net occasioned through negligent tranencrtstion er unreasonsble 
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MR, GUSTICE BANBRS DMLIVERHD THE OPINION OF THR CovRT. 


Tet Rang Sree Mat ne Rene Mgt Chaat! Cem 


This eouse of section is predicsted upon the following 
writing set ferth in heee verba in plaintiff's statement of claim; 
#10/25/19 


Mr. John AH. Claus, . 
Peoria, ili. 


Dear Gir: 

As requested by you, in consideration of one 
dollar, I hereby give you my assurance and gusranty 
that your note due from Hemmen Claus for One Thousand 
Dellere will be paid on er before May 11920. 

This letter is given upon Y aesyrance you 
will tuke no steps legal or otherwise to enforce =e 
ment upon said nete prier te Mey-1920 otherwise this 
letter and gueranty to be of no foree or effect and 
absolutely veid, 

Yours truly, 
(Signed) Le ©. Conley 
Witne vs 
@. J. Chaebers ae 
Fred Hussey (Signed)* 

The statement of claim alieged thet the werd "note" used 
in seid agreement refers to two notes, (set forth in haeg verba) 
for $500 each, one payable te plaintiff's erder, and the other to 
the order of Henry 7. Cleus, and endorsed by him to plaintiff. 

Cefendant denied any iniebtedness, that there was a 
consideration for the guaranty, and thet said notes were covered 
by it. 


A%& the clove of plaintiff's ease defendant alse rested, 


and the court made a finding of the issues in defendant's favors 
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Plaintiff wae the only witness called. He made proof 
of seid gueranty, introduced aw his Bxhibit 1. He teetified thet 
he had alwaye been the owner and helder of the notes in question 
since the date ef their execution. Both were judgment notes dated 
Geteber 20, 1919, payable in monthly instelimente ef 420.64 until 
paid, and exeeuted by Peoria Tire Servioe, per H. H.,Gleus and by 
Herman He (laeus, who signed one in his full neme and the other as 
H. MW. Claus. Plaintiff test4fied that Herman Claus hod not paid 
any sum upen them, end that he hed taken no stepe to enforce their 
payment. 

After much preliminary evidence he wes asked by plain 
tiff's counsel: “Are these two inetruments" (referring te said 
two notes) “the ageregate sum of $1,000, the note referred te in 
plaintiff's Sxhibit 17° befendant's objection therete was properly 
@unteained ae the question aelied far « conclusion inatead of specific 
facts. Thereupon plaintiff testified that seid notes were the only 
instruments held by him on the date of the cuaranty evidencing any 
indedtedness to him from Norman Cleus for 91,060; that on that date 
Herman owed him $1,600 for money which he leaned te him and which 
wes used to buy out his partner's interest in the "Peoria Tire 
Gorvice," leaving Herman Clous the sole owner of the business carried 
on in that mame et the time beth of the exeeution and delivery of 
the notes end of the gusrenty. The notes were reoffered in 
evidence and rejected on the principle that parol evidence was 
inadmisvible to contradict er vary the terms of the written cusranty. 

It alee appeared from the evidence that the one delier 
referred to in the guaranty contract was never paid, ond that 
before May, 1926, plaintiff hed on ome oecasion asked Herman to 
pay port of whet he owed him. It ie contended by appellee that these 
twe facts sustain his plea of ne consideration for the grorantye 
Innemuch as by the terms of the notes judgment might have been taken 
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at any time for such sum ae might be unpaid, including attorneys’ 
fees, and as ne installment was ever pedd ond pleintaff dia not 
attempt to enforce payment under euch clause authorizing a judge 
ment by confession or otherwise we think the fulfdliment ef his 
agreement in thie reepect was eufficient consideration to supyort 
the guaranty, and that the mere request for the payment of whet 
was due wae not « breach of the promise to ferbeor, which was a 
eufficient considerstien to support the quoranty. (Helieker v. 
Safford, 197 T11. 540.) 

The main question is whether the court erred in ree 
ceiving the two notes in evidenee on the ground thet they varied 
and contradicted the terme of che written guaranty. 

There was no proof of s note due plaintiff from Herman 
Claus for *1,000, as deecribed in the guaranty contract in lancuage 
which of iteelf is capable of but one construction, nomely, a 
specific mote for that amount dee to the former from the letter; 
and the evidenee diseloses thet there wae ne such note. The 
lenguege is unambiguous and is in nowise modified by any other 
Language in the instrument. It is apparent therefrom that the 
intent of the parties had reference to a specific note for $1,000. 
if such language did net exprese the reel intent ef the parties, 
a court of chancery was the prover forum in which te have it 
sorreeted. It eould not be done by perel evidence in a court of 
law. This dectrine is so fundamentel oc not to require citation 
of mtherities. 

It de declared to be = settled tule of lew in thie State 
“thet the undertaking of o surety is te be construed strictly, and 
that he is bound te the extent and in the manner ond under the 
circumstances pointed out in his obligation, and no further;* 
(Tolman v. Rage, 164 Ill. 285; Schreffler v. Hadelhoffer, 155 id. 
636. In the former case the court anid his Miability ie net 
to be extended by implication, that the lisbility of guarantors 
ie governed by this principle, and that the lew requires a 
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etrict construction in favor of the qucreantor. Yhe terms of the 
contract itself sre not mmbiguous. Henee resert te extrinsic 
evidence to ascertain ite meaning ond intent is not edmissible. 
It is only by resort to euch evidenee that liability under the 
guerenty for the non-payment of the two notes in queetion ean 
be implied. According to the decisions referred te Linbility 
cannot be extended by implication, and on well known principles 
resort cannot be hed to extrinsic evidence for the purpose of 
furnishing greund for such iwplicetion, where the instrument 
iteelf is unembigueus, 

Accordingly we think the judgment should be affirmed. 

APVIRMED. 


Gridley, P. des and Morrill, Jee CGRGUF o 
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BR, JUSTICE BARES DELIVeRRD THA OPINION OF THE COURT. 


Plaintiff claised that defendant was indebted to him 
for work and labor in unloading pisstering and hauling rubbish 
upon certain dates between October 12, 1919, and Mareh 3, 1920. 
He testified that defendant agreed te pay 96 cents a ten for un- 
leading plastering, and $5.00 a lesd fer hauling the rubbish, 
The aecount appended te his statement of claim gives dates, 
quantities, prices and credits, showing « balance due him of 
$154.55. We find by referring to the record that his testimeny 
eorresponded to such statement of aceount, but appellant has not 
abstracted such parte of the testimony as would emable us te de~ 
termine therefrom the precise amount due, which was the matter in 
dispute. He not having done so, we are not obliged te ce to the 
recerad in order to reverse the judgment. Yhie is a familiar rule 
ebeerved in this court. As anpellant has abstracted only such 
parta of the evidence as bring before us certain rulings of the 
eourt we shall confine our opinion to the points made with regard 
therete. 

Appellant urges that it waa error fer the court to 
permit plaintiff to refer to his book of account kept by him 
showing the dates and quantities of deliveries, He testified that 
the book was made and kept by hin in the regular course of business, 
that he could not reeall such items without reference te the book 
and knew they were correct when entered, and could testify te the 
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Fecollection of such iteme if permitted to refresh his regollege 
tions by reference te the book, 

There was no errer under sue¢h cireametaneces in per~ 
mitting him te de so. As 4 genersl rule o writing or memorandun 
ean properly be used to refresh the reeollection of a witness if 
he is able, after inepecting the writing, to testify te the fasts 
from prevent recollection. (Diawond Glue bo. v. "ietsyohows) 

227 T1l., 338, 346.) 

Appellant urges that it wae error for the court te 
persit a witness for plaintiff te testify te the usual ordinary 
and quetomary charge for unloading and hauling materials of such 
character, Inasmuch as there was a dispute as te whether the 
parties minds set in an agreanent as to prices, and as the states 
ment of claim was not confined to an action upon an express cone 
trast, it was proper, in ease the jury found there wae no exeress 
contract, te peruit recovery on the basis of guantws meruit. Henee 
wueh evidence was aduiesible. 

It is alse urged thei the court erred in giving an ine 
etrugtion whieh teld the jury that they might concider as due what 
aefeniart admitted te be due, ani that it was their previnee to 
decide from all the evidence what the contract really was. There 
Was mo orror in giving such instruction. Accordingly the judgment 
will be affirmed, 








Gridley, BP. Je, and Berriil, J., vaneur, 
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MA. JUSTICN BARNES WALIVERED THE OPIWION OF ZAHN COUAr. 


Plaintiff in error was convicted on an informetion 
svwern to Jenusry 16, 1991, charging thet he 4id knowingly, 
unlawfully and without considerntion, take, aceept and receive 
money from s certain fomale that wae a part of her earnings 
from the practice of prontitution. He pleaded ast cuilty, 
waived in writing « trial by a jury, and wis tried by the 
court and found guilty. ‘irrers are cenigned wpon the denial 
of «a motion in arrext of judgment and « motion for « new trial. 
fhe latter, of course, in unneceseory and improper, the trial 
being had without « jury. Tut neither motion ie preserved in 
the bill of exceptions and, therefore, svoignuente of error 
thereon sre not well taken. 

Mor enn thie qourt pas on the question ef the 
eonetitutionality of the iaw of 1917, relnting te pendering, 
under which plaintiff in errer wae prosecuted. (Vilisge of 
Moxvgan Fork v. Knopf, 199 111. 444.) However, it way be said 
that the points reiecd with respect te ite validity and the 
jurisdiction ef the Wunicipal Court to try « cane thereunder 
where it ic not charged to be « eecond offenee have already 
deen adversely decided to plsintifi in error's cententions in 


Reogle Ve Boykin, 269 Zhi. Li. 
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We wleo think the evidence war sufficient te suetain 
the court's finding and judgment, which will be affirmed. 
AVP IAMED » 


Gridley, ©. J., and Berrili, J., concur. 
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Appellees, 


UR. JUSTICN BARMES DELIVERED THE OPINION OF YHE coURT, 


Apvellant filed his bill sgainest the mayer, chief of 
police and tuilding commissioner ef the City of Chiesge te 
reatrain them as such officers from revoking a tuilding permit 
theretofoere issued te him, and frem interfering with hia 
erection of a building in sccordence with plans that had been 
duly approved by such building commissioner. 

The bill cherged that said permit wes issued to him 
Vebruary 14, 1921; that he employed « ceontrecter and purchased 
all the materials necessary te construct the building et an 
expense of 315,000; that he began work and nearly completed 
the foundation on February 15, 1921, when appellees ordered the 
budlding stepped without good or valid reason therefor, and in 
eoneequenee he has been unable te do anything since; that he 
complied with all the laws, ordinances end requirements of the 
tuilding department pertaining to the erection of the milding; 
that appellees have threatened to revoke said permit, and states 
eertain facts tending to shew thet he will suffer irreparable 
injury if net permitted te proceed with the erection of the 
building. 

Appellees anewered thet appellant had net complied 
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with ail the laws end ordinaneen pertaining to » building te be 
uned for the purposes apveliant intends, in that the leention 

of the proposed Milding being in « residentiel neighborhood, 
comPleinant wos required under a certain ordinance in order te 
obtain a permit te erect » tihiding fer such purposes to precare 
the written cenment of a sertsin mumber of proserty owners in the 
block, whieh he di¢ not do. 

The master to whom the matter wan referred to report 
his conelusions heard evidence ond reperted conclusions whieh 
conform to the allegations of the bill. Appellees’ objections 
to the report were overruled ond the mabter coming on te be henrd 
upon seid report, the exceptions thereto, the plesdings and the 
evidence, the court ordered the bill dismissed fer wont of equity 
at complainant's coate. 

the appesl was taken te the Supreme Court on the theory 
thet the ordinence in question wns unconstitutional. Thet ¢ourt 
helding thet the question of ite uneonstitutionality was not 
Yaised in the trial court, and the recerd not conteining a 
certifieste ef the trial Judge to entitle appellant te raise the 
question of the validity ef the ordinenee in seid aourt, the 
appeal hee been transferred to this court. (299 T1i. 122.} 

the briefs filed in thet court have been refiled here. 
Aside from the alleged uncenstitutionality ef the ordinange, A 
question not epen for our conciderstion, the questions argued by 
appellent are thet the ordinance in queetion dees not apply te 
the cnee at ber, snd that he is entitled te the relief prayed 
for on the ground of irreparable injury. Appellees in reply 
make only ane contention other then that pertaining te the 
fonetitutionsal qmestion, nemely, th«t no replication having been 
filed complainant admits all the material ellegstions in defend- 
ant! s anawer except the se which admit aliegations in the bill. 
“The authorities cited on this propesition «re these where the 
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heuring ws od upon the snmver and bill without preof. They 
ere mot applicable te a cene like that ot ber where the case is 
heard upon the pleadings ond procf. tf» eweh » conve the filing 
of the replicution will be deamed te have been waived. (Piet 
v. Davia, 242 121. 434, 490; Jones v. Weekly, 72 TLL. 440; 
Marple v. Se@hs, <1 Thi. ©.) 

As 44 io net questions’ that compleinent under the 
circumstances wilh suffer irrepsrnble injury, and the «videnee 
ouffiolentiy dicelosce thet he will, the fooete giving him right 
te equitable relief an thet creund aeed not be discussed, 

Sor fe At questioned thet the bwildime department 
aperoeved of the plans far ths tudlding end lowed a permit te 
erect the geome in accordance with euch plane, and thet the beilde 
ing conmdeuiener through the chief ef police etepned further 
eonetruction of the work on the proposed milding efter the 
permit was obtained, ond thet since thet tiwe complainant hes 
been unable to proceed with the construction of the tailding, 
end hes been prevented from procesding by the police officers 
of the City of Chicoge, 

The mowter foun! there was me change in ouch plans; 
thet the application stated thet the use te whieh the baiiding 
would be put would be “ef fies ond steve rooms, omi the asoombling 
ef apecial inetruments, mo manuf cctaring;* that defendant had 
been engaged many years ot amether Lovwtion in the city in the 
wasiness of purchese ond wale ef highly technical mechanienl 
instruments ond cundry mechmnical erticlee which were momf> ctured 
by other concerns and shipped frem their fectories te the 
motoners of his firm, in most instances; thet in cortain 
inetenees parts of two or three devieoor were manufactured by 
goneerns other than hie firm and shipped te it amd aseembled by 
it for shipment to the consumer, tut that the esvembling of ouch 
parts for completing the instruments entailed no noise ond ree 
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quired ne power or machinery; that it in intended by appellant 
net te do mamfscturing in sali building, but to purave the some 
Line of Wusiners in the sumo way in the building te be con- 
wtracted aa theretofore conducted, the principal pert of which 
haw been conducted through mail orders thet were filled by 
shipment mostly from other points then apoellent's place ef 
business. 

It ig conceded that more than one-half of the buildings 
an beth sides of the strect in the wleek in question are used 
exelusively for residence purposes sad the complainant did net 
before obtaining such permis secure the consent of any property 
ewners in waid bleeck. 

the ordinance in question requires the written consent 
ef the majority of proserty owners om both sides of the street 
in the block acoarding te frontages before » parmit whil be 
iewned for the eenstruction of « bulidimg thet ia to be used for 
any of some 75 to 100 purpeses enumerated in the ordinance. “@ 
need net enumerate them here for the avidence does not disclose 
thet ony of them include the uses for whieh the preposed building 
is intended. Counsel for appeliees do not ntiempt to enlighten 
the eeurt on that eubject, or to point out grounds thet justified 
the chenecelier in diamiesing the 6111 for went of eqmity. 
agcerdingly the decree will be reversed with directions te grant 
an injunction vestraining opveliees from reveking the permit ond 
frem interfering with the construction ef the tudiding in 
secerdance with the aporeved planus. 

RAVERGSD ABD REMANDSD OLTH DIALOTAONS. 


Gridley, ?. J., and Morrill, J., concur. 
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APPEAL FROM GUPERIOR COURT 
OF COOK COUNTY. 





Wh, JUSTICE BONAILL DELIVERED 12 OPINION OF THE COURT, 


Thie is an appeal from an evder of the Superior court 
ef Gook County entered Oetober 7, 1019, diracting that « writ ef 
assistance tasue for the purpose of putting ome Abraham Terwan in 
possession of certain prenises described in bis petition for the 
issuance of the writ. 

The record shows that « bill was filled te foreslese 
the iden of a certain trust deed upon the prenises in question 
and the subsequent precesdings in the case, which culsinated in 
& decree of sale November 25, 1917. ‘hie decree directed that 
the real estate described therein, which included the presises in 
question, be sold in case of the failure of defendants to pay 
the indebtedness thereby found due within five daye fram the 
date of the antry of the deerce. It also provided thst in ease 
of m sale and a failure to redeem therefrom, a5 required by law, 
the defendants or whoever shail be in poasasaion of the prewises 
er any part thereof, shall upon production of the master's deed 
to eald promises surrender pessesaion to the holder of auch mase- 
ter's deed and leave was given to such holder te apply to the 
@purt, after the making of the master's deed, for a writ of 
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assistance to obtain powstevion of the sald prewises. 

Pursuant to this decree a sale of the reel estate in 
question was uade by the master in chancery Deceuber 21, 1917, 
and a report of said sale and of the distribution of the proceeds 
thereof was approved by the court Secember £7, 1917. The report 
ehowe that the premises were sold to ane Wilitaw Ohdhsber ead the 
iseuanes of a certificate of sale to bin. ‘There won no redemption 
from this sale end the holder of the eertificate beeame entitied 
to a master's deed upon the expiration ef fifteen months from the 
date of the sale, Geyteuher 9, 1919, pursuant to leave of court, 
Abraham Terman, who wae the grantee of said Ohihsber, filea his 
petition for a writ of ameistance against several of the defend- 
ante in the foreclosure proceeding who were alleged to be in 
possession of portions of the premiees, This petition recited 
the forsciosure precevdings and the provisions of the deoeres of 
Sale above mentioned, and alleged thet by virtue thereef the pe« 
titioner was entitied to immediate possession of the premises. 
Anewera were filed to thie potition ami there wae « reference to 
& master in chancery, whose report wae filed jeteber 9, 1910. 
This report sets forth the previsions of the decree of sale and 
finds the petitioner Terman entitled 46 the pesseanion of the 
preuises, Objections and exeestions were flicd to this repert, 
whieh were heard by the court and overreled. Thereafter the 
Gearee of Oetober 7, 1919, vas entered, from which this appeal 
has been presecuted. The decree found that certein persons were 
in possession ef portions of the presives in question and erdered 
ané directed that 2 writ of asvistance exe im accordance with 
the statutes and preetice of the court, divested to the dheriff 
of Cock Gounty, Illinois, comaanding that he put the petitioner, 
Abraham Terman, into possension of the respective portions of 
the premises described and occupied by the porsons mentioned 
on ny 
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A Feversal of thie decree in sought upon the ground that 
ferman was not the holder of the master's deed and sonsequently net 
entitled to a writ of sasistance. Chile it is true that Wilien | 
Ohinaber, the purchaser at the master's sale, wae the grantee in 
the master's deed, yet the record shows that he conveyed the prope 
erty in question to the petitioner Terman, and we are of the opinion 
that by this conveyance the petitioner eaequired all of the rights 
of the holder of the master's decd. The decree contemplated that 
defendants and all persons claiming under them should be divested 
of all rights in the premises in question and the delivery of goss- . 
esvion of said premises to the persons entitled therete, This dew 
cree was not ~~ @atiefied until there hed been a delivery of 
press statutery provizcion the court was authorized to enforee ite 
deeree by such fors of final process ac the nature of the eause re 
quired, KR. @., chap. 22, seo, 47. the issuance of the writ ef 
assistance to the grantes of the purchase at the master’s sale wae 
@ proper exercise of the power of the court. Lengaster v. Snow, 134 
Ell, 934, 





The order of the Superior court ia ef fimeed, 
AVTT Rep, 


Gridley, P, 7., and Batnos, J., comeur. 
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BRROR TO SUPSATIOR court 
OF GOOR eounTY, 


9 QA1.A. 658 


MR, JUSTICE MORRILL DELIVERED THE OPINION oF TH couRr, 





By thie preceeding plaintiffe in error seek to review 
the record of a certain foreclosure ouit im the Ouperier court of 
Cock County, ‘The bill was filed August @1, 1916, by the Chicage 
Title & Trust Company ae trustee and Pliliam Ohlhaber to foreclose 
the lien of a trust deed dated June #2, 1016, given by Teracl 5, 
Perluen te segure his note of even 4ate therewith for 715,000 with 
interest thereon until the maturity thereof at the rate of five and 
entehalf per cent per ammum, Complainant Willian Ohlkeber was the 
helder and owner of the note and trust deed. Plaintiffs in error | 
with others were defendents and filed their anewer, It ie unneece- 
sary te recite the pleadings in detail, After the gage was at iosue 
it vas referred to s master in chancery, whe filed his report Novem 
ber 23, 1917, finding that complainants were entitled te the relief - 
@loeure. Flaintiffs in errer wert represented by couneel before the 
master, but offered mo proof in support of their answer. Fe ebjeo- 
tions or exceptions were filed to the master’s report. 

Thereafter on Noveaber 75, 1917, the court entered ite 
deores of foreclosure and thereby approved the master's repert and 
directed « wale of the premises in the event of the failure of de- 
fendante te pay the indebtedness thereby found due within the tine 
limitea by the decree, No objections were made to the entry of 
this decree end no appeal taken therefron. Defendants failed to 
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pay, ond thereafter the premises were sold by the master in con- 
formity with the lew and the terms of the decree. ‘the master's 
report of sale was duly approved by the court without objection 
on the part of any of the defendants. 

The Preceeds of the sale were not sufficient te satisfy 
the indebtedness established by the decree end left a deficiency of 
$799.92 in favor of the complainant Ghlhaber and of $5400 in faver 
of a junior encumbrancer. Thereupon netice wae given to defendants, 
including plaintiffs in error, of an application for the appointment 
ef a receiver, and December 27, 1917, an order was entered appeinte 
ing a receiver of the premises in question and directing that the 
receiver give « bond in the sum of $2500 with mrety to be approved 
by the clerk of the court and further erdering thet the receiver 
have all the usual powers, richts and duties of reesivers of morte 
gaged premises in chancery; that he collect the rente, ivewes and 
profits of the premises, keep the same in good repair, properly 
heated and lighted, and that out of the proceeds he redeem the 
premises from a ssle for the taxes for the yeur 1916 and pay any 
toxes and sssesemente which became « lien prier toe the ontry of 
the deeree of sale. The receiver took possession of the premiges 
in mertion and performed his duties es required by the said order 
of appointment. Ho objection whatever wos made to the appointment 
ef the receiver or te the terms of snid order of appointment and ne 
appeal was prayed therefrom. Plaintiffs in «rrer became tenants of 
the recelyer and one of them scted ae janitor of the premises in 
question under the receiver and was paid a substantial remunerotion 
for his services. On April 4, 1919, the receiver filed his final 
report of receipts and disbursements. The receiver's report showed 
the payment by him of $337.15 for general taxes upen the mortgaged 
premises for the year 1917, which were a lien prier te the 
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entry of the decree of foreclosures; alse a dishursenent of 
$422, 05 for the redewption of the mortgaged prewises fron « sale 
fer general taxes of the your 1916. Both of these paynents were 
made in conformity with the order appointing the receiver. ‘The 
report farther showed a bolenes on hand of $1153.86. The receiver's 
yeport was duly approved by the court April 5, 1920. The order of 
appreval directed that the funds im the receiver's hands be applied 
to eervtain expenses of the receivership ond to the payment of the 
deficiency due te the seumplainant Wiliias Ohlhaber, thereby exe 
hausting the funds en hand, and discharged the receiver from 

Sumdiry exrora are alleged ta have seourred in the 
proceedings, whieh we will consider in the erder in whieh they are 
presented by the brief of plaintiffs in orrer. It is first ale 
leged that the foreclosure decree 4i4 not find the exact sum due 
te the compisinent Yilliom GChlhaber. fhis contention is net suse 
tained by the record, the decree of fereclesure, entered Sovesber 
23, 1917, expressly found, by reference to the revert of the mas- 
tex in chancery which was thereby confirmed, that there was due te 
the complainant Ohihsber the eum of 914,012.02 and costs, including 
the fees of the master and the eseplainant's soliciters' fees. It 
Was umiecessary that the decree moke any more specifie finding ef 
faet in this respeot, ae the evidence was preserved by the mas- 
ter's report. 

it im next urged thet the decree of sale was erroneous 
in finding that plaintiff in errer Ide Zuckerman was personally 
Mable for the debt ef the complainent Ghilhaber, {Thi«e contention 
is not sustained by the recerd. The master's report found that 
enid plaintiff in error sequired title to the premises in question 
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by @ conveyance from the mortgagee, in which she expressly asnuned 
and agreed te pay the indebtedness seoured by the trust deed and 
notes hereinbefore mentioned. his rendered her personally Liable 
for the indebtedness and would have Justified exeeution against 
hey, It does not appear thet this Licbility was enforced against 
pleintiff im error, and therefore the question raised sannet be ree 
garded aa material at the present tine, in view ef the fast that 
the lien of the complainant was fully satisfied by the sale and 
payment of the deficiency by the receiver. 

It is urged that the rests which were collested by the 
receiver belonged to plaintiffs in errer, whe were the owners of 
the equity of redemption. This proposition cannet be sustained, 
because the trust deed upon which the sreceedings were based gave 
te the holder of the notes a lien upon the rents during the period 
of redemption, the proceeds of the gale were not sufficient te 
satisfy the lien in fayer ef the esmiainant Ghlbaber, and there- 
fore it wae proper that the rents eolieetsd by the reesiver should 
be applied te the payment of the deficioney due him. The rente 
during the redeuption peried were pledged as & part ef the security, 
and & grantee ef land whe has taken title subjeet te an existing 
diem of this character is ast entitled to the rent az against the 
mortgagee after default. foevnsend vy. Yilsom, 155 I11, Ap. 303; 
#ixst, Estional Bayk v. Lllinois Steel Ge., 174 T11., 140, 

Plaintiffs in error complain that the order apvointing 
the reeciver was entered without requiring the complainant te fure 
nish a bond in conformity with the statute in such case wade and 
provided, The statute upon which plaintiffs in error rely does 
not render o bond necessary “when fer geod cause shown, and upon 
notice and full hearing, the court is of opinion that a receiver 
ought te be appointed without such bond.* Mo objections having 
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been made te the oppoiutmant of the receiver and ti appearing that 
the receiver hae fully and faithtwily discharged the duties of his 
office and that due notice of hiv appointment was given, 14 must 
be protumed that for good cauee chown the court 414 net see fit te 
Yequire the complainant to furnish any bond in councotion with his 
applicetion. Numerous objections are made by plaintiffs in error 
to the receiver's bond. All ef theee objections should have been 
wade in apt time in order to render the some effeotive if found 
te be meritorious, They cunuet new be conwidered, in view of the 
fast that the reeelver fully ami faithfully perfommed his duties 
and hae been discharged from amy and ol] Uability eriaing from 
his acts as sueh receiver. 

Plaintiffs im error alee assert that the veeeiver had 
ne right or authority to pay the taxes, whieh weve Liane won the 
prasises prier to the entry of the foreclosure deoreo or te redeem 
the sald previses from a prior tax sale, ond ineist that the order 
of the court divesting the receiver to make euch paywents was uae 
authorised and veld. This contestion iu ost sustained by the au} 
thorities cited by plaintiffs in orrer in support theree?. These 
euthoritien heve ne seplication to the clrevestanees involved in 
the gage at bar; therefore se attept will be made to review them 
in detail, It ie dowbtless true thai if the presesde of the sale 
ef the property had bean sufficient te satisfy souplainant's lien 
the appointment of the receiver would have been fupreper and bis 
disbursements for tomes or other purpeses would have been illegal, 
but « different eituation exists in the case of a deficieney and 
the payment of taxes which were « lian at the time of sale and une 
paid, in violation of the covenants of the trust deed and in the 
case of a tax eale which had beon pereitted contrary to the terns 
of the trust deed. ‘This distinction was clearly indicated in the 
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ease of RAliett v. Wegnus, 74 L11. App. 436. 

We find no reversible errer in the record; the several 
decreen ond orders of the Guperieor Court mentioned in the foree 
going opinion ore »ffirmed. 

: AVP TRMED 


Gridley, >. J+, md Bornes, J., concur. 
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LILLIAN L. in, minor, by y 

LAURA ERUSPE, mother and 

next friend, APPEAL FROM 
| Appellee, 


} CIRCULT CoURT, 
¥8. \ f 4 COOK COUNTY. 


9 241.A.656 


PRANKLIN W. ROSE, 
ent ant. 


BA. JUSTICE MORRILL DALIVERED THE OPINION OF THE COURT. 


Apeeliant seeks the reversal of a judgment szainst 
him for $500 entered by the Circuit Court ef Cook County in 
an action to recover demages sustained by plaintiff, who was 
atruck by an automobile, alleged to have been driven by 
defendant on Cetober 31, 1917. The accident cecurred at or 
near the intersection of Fifty-seventh place and Normal 
avenue in Chicago. Reversel is sought upon the ground that 
the verdict and judgment are contrary to the weight of 
evidence. It is also urged that the court erred in giving 
certain instructions te the jury. ito brief is filed by 
appellee. 

The declaration alleged thet defendent carelessly 
and negligently érove and seperated his automobile at the time 
and place above stated, 90 thet it ran inte and collided with 
Plaintiff, inflicting serious injuries, fer which she demands 
demagesa. It is also averred thet the sutomebile was being 
driven at an excessive rate of speed. Pleas ef the general 
beoue and denying ownership and operation were filed. 

The evidence shows that the accident occurred as 
alleged and that a8 a result thereof plaintiff's thigh was 
broken, requiring surgical and hospital treatment for « cone 
siderable veriod. The actual expenses for this treatment 


incurred on behalf of plaintiff amounted to several hundred 
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@olinars. The testimony shows thet in several corversetions 
ecourring after the accident defendent not only ¢id net deny 
hia responsibility, tut in fact offered to defray the expenses 
incurred by plaintiff in being cured of her injuries. Defendant 
gees not deny that these conversations eccurred, although giving 
@ somewhat different versien of whet wee said. It in impossible 
te reconcile these statements of tefendent with his testimony 
given ov the trial te she effect thet he was net present at 
the time and place of the aceident and that his automobile was 
not in use et that time. The iatier statements were wholly 
uncorreborated, 

We are antiesfied that the verdict was not contrary 
to the manifest weight of the evidence tut ese abundantly 
sustained by uncontradicted and sempetent proof. %e have 
examined the inutructione given by the cwurt and find ae 
revergibie error therein. 

The judgment ef the Ciarenii Court io affirmed, 

AFFISZSD. 


Gradley, ?. J., and Barnes, J., concur. 
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WA. JUSTICES MORRILL PYLIVERZD THE GPINION OF THE COURT. 


The statement of claim in this cese alieged, in 
substance, that plaintiff's claim is for the use and eccupation 
of werehouse space deseribed ae seations G and H on the third, 
fourth, fifth and sixth floors of the milding kmewn as the 
Pugh Terminal Warehouse in Chiengo, Tllineis, and slieged that 
3 the space was occupied by defendant fer eerteain fractional 
portions ef the month of Hay, 1917, and thet defendant promised 
te pay plaintiff « reasonable rent therefor, which it is 
alleged amounts te the sum of $454.33, 

Defendant's affidavit of merits alleged that defendant 
entered into an oral exreement with the Puch Terminal Yarehouse 
Company for the use and occupancy of the premises described in 
Plaintiff's statement of cleim for the peried therein mentioned 
and paid said Pugh Terminal “Warehouse Company rent in accordance 
with their said agreement for said peried, «nd that defendant 
never entered inte any agreement, express or implied, with the 
plaintiff for the use and occupancy of the premises, s* alleged 
in the statement of claim. 

The abstract should set forth the substance of these 
pleadings, especially in view of the fact that the briefs of 
eounsel are devoted lergely te a discussion of their sliegations. 
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This court is not required to seerch the recerd in order te 
ascertain the iseues made by the gisadénes. The cone wea heard 
by the court without a jury. ‘The trial resulted in a finding 
and judgment in favor of defendant, which we wre seked te reverse - 
upon the ground that the judgment fo contrary te the low and the 
evidence. 

We have envefully examined the recerd and find no 
evidence of the exietence of any contractual relations, express 
er implied between the parties herete. The evidence, including 
the stipulation of the parties, shows that pleintiff wee the 
leesee for « term of twenty yoors af certain epece in the Pugh 
Yerminel Yerchouse, which included the sections mentioned in the 
statement of claim. Plaintiff exercised the privilege of cen- 
eeliation given to it by the lease. It gave to the lesser a 
notice ef cancellation ta take «effect Way 1, 1917. Thereupon 
the warehouse company demised the apace to defendent for a term 
commencing May 1, 1917. “ubsequentiy plaintiff requested from 
the lessor permiasion to remain in the secupaney of the demised 
premises during the month of Way, 1917, which was eranted. It 
ie sgread thet beth of the partios paid to the werehoune company 
the stipulated rent far the month of May, 1917, for the premises 
in question, shortly after Yay 1, 1917, defendant was deairous 
ef moving into the premises for which it had paid the rent and 
which were stili occupied by plaintiff. Thereupon a conference 
was had between the representatives of the parties hereto and 
the manager of the warehouse, ‘efendent's agent asked for the 
spece, The manager of the warehouse said te plaintiff's agent, 
"Gan you 40 anything for them?”, plaintiff's agent replied, in 
substance, that juet as soon as plaintiff could veeete the floors, 
4% would deliver the space to defendant. The work of vacating 
by plaintiff proceeded and defendant moved in from time te time 
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on Hay 9, May 14, May 75 and May 26 respectively. it is to be 
inferred that on Kay 26, 1917, plaintiff had entirely wacated 
and defendant was in pessession of the entire space. This 
guit is brought for the recovery by plisintiff from defendant of 
@ Yessonable sum for the use und seoupation of the premises in 
question by defendant during the month of Hay, 1917, but in 
effect seeks to determine which of them had the superior right 
te the possession of the apece during thet month. ae elready 
indicated, there was no contract whereby defendant wos sbligated 
to pay rent te plaintifr. Thevefore there ie no greund for 
recovery for the use and occupation of the premises. The action 
for use and ocoupstion is founded wpon « contract express ar 
implie¢ ond the relation of lendlerd and tenant must exist 
between the parties. Pudding v. Hill, 15 Til. 61. 
Appellant eontends that it was entitled to judgment 

‘becouse it is alleged that it had o right te the possession of 
the premises prior and superior to that of defendant. Apvellee 
denies the prior and superior right of plaintiff end contends 
that the titles of the respective parties te the demised premises 
cannot be determined by the Yunicipal Court in an action of 
assumpait for rent. This contention is suteined by King v. 
Mason, 42 Ili. 225. While the Municipal Court hae abolished 
formal pleadings in fourth clase cases, the law requires the 
filing of a statement ef claim for the purpose ef forming an 
iswus te which the parties are to be confined in their evidence. 
alte: binet Co. Vv. tusseli, 250 Eli. 416; Smberg v. Citys 
271 Tll. 404, While it was doubtless inequitable for the lesser 
to collect an¢ retain the entire rent fron beth porties instead 
of appertieoning it between them, yet that consideration dees 
net entitle plaintiff to « recovery. 


Lette thents ne 
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The Judgment of the Bunicipeal Court is affirmed, 
APPIRMED 


Gridley, *. 7., and Barnes, J., concur. 
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The original reeori filed in thie court Deceuber ®, 
1920, shows that on Seeaeber 17, 1926, an inforwation was filed 
im the Municipal court of Chicage against the defendant, whe is 
plaintiff in error here, charging her with stealing from the boa- 
ton Stere certain articles ef merchanties of the value ef $15; 
that on the sane day defendant wae arraigned but ne plea was en- 
tered as vequired by lew; thet the trial proeeeded without any 
plea to the inforeation, resulting in a Judgment ef guilty, fol+ 
Lewed by © sentence that the defendant serve a term of thirty 
daye in the house of correction and pay a Zine of 350 and coats 
of suit. A reversal is sought upon the qround that the court had 
ne jurisdiction to enter jodenent sitheut the entry of a plea to 

Zt has been held in maneroue cases that « trial with 
out the entry of a plea is a mllity, Withewt the plea being en- 
terea there is nothing te be tried. Eeople v. Goff, 711 111. Apo. 
122; People v. MeGarthy, 176 id. 490; Parkinson v. Peopke, 155 111. 
401. 





4 gupplesentel recerd was filed herein Jume 24, 1921, 
which showe that on May 16, 1921, a motion was made by the State's 
Attomey to amend the record in the ease ao ac to make it speak 
the truth by showing that on Decauber 17, 1920, defendant pleaded 
guilty to the charge ageinet her, {his motion was allowed May 25, 
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1921, when the court entered an order which recites the prior pro- 
eeedings and the inspection by the court of « document called the 
"Judge's sheet," being a record kept by the judge himself, whieh 
shows that @ plea of guiliy was entered Deaeber 17, 1926, The 
order further recites thet the record of the cass as it then steed 
@id not speak the truth, but that through the fouli and mieprision 
of the clerk the plea ef guilty ef the defendant wae not entered in 
said couse, although wade by defeniont at the time of her arradgne 
ment, Zhe court ordered that the clerk enter anid plea ef guilty 
on the record of eaid curse at the proper place, showing that when 
the said defendant, Mery Collins, was arraigned she wlosded gulity 
end that said plea ef guilty be entered mung pre tung os of Decen- 
ber 17, 2920, 

Counsel for plaintiff in errer now contends that even 
if the proeeedings on Way 25, 1921, vere sufficient to shew the 
entry of @ plea, the regor’ ie #6111 ineufficlent te eugtain the 
Judgment for the reason that 4% faile to show « compliance with 
section 4 of division 14 of the Criminal Code. 

The only error agvigned agen the record is based upon 
the alleged abeence of a plea iv the information, Thie error vas 
eorrected by the proceedings set forth im the additional transeript 
ef record abeve mentioned. A centention which is covered by ne 
assiguuent of error will not be considered. Yam Pelt v. Sylvester, 
S27 113. App, 405. 

The judgment of the Munieipal court iu affirmed. 
AFTTRULD. 


Gridley, F. 3,, and Barnes, 7,, concur. 
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mots /} 2 ATA. O5F 


MR, JUSTICE MORRILL P51 





THE GPINION OF THA COURT. 


The original statement of claim in thia ease alleged 
that the defendant, together with David H. Jeckeen and Andrew 0. 
Jackson, his brethers,listod with plaintiff,a real estate broker, 
fox sule or exchange, the prezises known as number 831 Vilsen 
avenue, Chicago, Ililingis; that plaintiff introduced to them one 
A}phonse ¥, Nuber; that on Hay 15, 1917, the defendants, by a write 
ten agreement with the plaintiff, promised ta pay to him $7,000 as 
his commissions in the event that the proposed exchange of croperty 
between the defendants and seid Huber was consummated, This agree« 
ment ef May 15, 1917, was set forth in the statement of claim. It 
is in the fom: of a letter addreseed to plaintiff, whereby the 
three Jacksons agresd to pay plaintiff a commission ef 37,000 in 
eash for his serviees rendered, at the time of the consummation 


of the proposed exchenge of the Clarendon Beach Hotel preperty, 
situated at 331 Wilson aveme, Chicago, subject to a mortgage of 


$130,000 for certain parcels of real estate in Sew Chicago, Lake 
County, Indiana, better deseribed in the agreement of exchange be- 
tween the Jacksons and A. W. Huber of Chicago, The concluding 
sentence of the letter was as follows: “It is expressly understood 
that this commission is te be paid when the titles are passed." The 
letter was signed by David HB. Jackson personally. The sisnatures 
of his two brothers were affixed by him, acting in their behalf. 
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The statement of claim further alleged that on May 
24th "gefendants" ond said Huber entered into a written ecreement 
for the exchange ef the property owned by the defendant fer preperty 
owned by sald Huber. This agreement was set forth in its entirety. 
It contains o deseription of the property owned by the Jacksons and 
weeites that it is subject te om cnounmbrance of $150,000; that a 
second wortgage in to be chtained by sald Jacksons for the sua of 
$30,000 on their property to be executed by Huber, and that broker 
age fees or commission should tbe paid to Charlies ©. Spotereed by 
the respective parties hereto, “as heretofore agreed by then.” This 
agreement was signed by David 2. Jackson, Andrew ©, Jackeon and the 
defendant and eaid Huber. I¢ was further alieged in the statement 
of claim that afterwards the Jacksens and eseh of them refused to 
consumuate the transaction eontemplated by the exehange contract; 
that Huber was at all timex ready, willing anc able to perform his 
part of the contract; that the default and refusal of the defendants 
40 perform was through mo fault of the plaintiff; that plaintiff had 
performed substantially 211 of the services by »im te be performed 
in connection with the transaction; that the comsiasions to he paid 
to plaintiff by sald defendants have been earned; that a deaand had 
been made of the defendants for said commissions and that they had 
refused to pay. 

fhe asended affidavit of merits filed by the defendant 
denied that he listed said premises with the plaintiff for sale or 
@xchange; denied that he knew esid premises were listed with the 
plaintiff for sale or exchange. He further denied that on May 15, 
1917, he entered into a written contract with the plaintiff, and 
denied the existence of said contract. he defendant admitted the 
exeqution of the contract for exchange with Huber but denied that 
any of the Jacksons refused te consumuate the deal, alleging that 
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said Jacksons found that seid Huber could not or vas not willing 
te eayry out the terme of seid contreet, and denied that said 
Huber was at 311 tices ready, willing and able to perform his 
part of said agreement. Thereafter plaintiff filed as améndeent 
to his statement of claim, wherein he set forth that if the court 
should be of the opinion and find that the eoutract of May 15, 
3917, aet forth in plaintiff's statenent of claim, was not duly 
executed by the defendanta te thia suit and that said Bavid =. 
Tackeon did not have authority to «xeeute said contract on be- 
half ef said Wilifan ). Jackson, that said Jacksons are jointly 
and severally liable to plaintiff for the veual, customary and 
ordinary charge safe by real estate brokera in the city of Chi- 
@ago for the procuring of the exchange contraet set forth in 
Plaintifi's statement of claim, which charges amount to $7500. 
Ap affidavit ef merits wae filed en behalf of defendant te said 
amended statement of claim, in which Willian F, Jackson donied 
Bis joint and several liability to the plaintiff for the amount 
Giainea and denied that the usual, erdinory and custcmary charges 
for real estate brokers’ services in euch case amounted to $7500, 
the issues tlus made were subwitted to the eeutt sithout a jury 
and at the conclusion of plaintiff's cese the defendant moved the 
ecurt te exclude the evidence of plaintiff and to find the issues 
for defendent. This motion was allowed and judement was entered 
mecordingly. This judgment was reverned by thic court - Second 
Branch, (Spotewood vy. Jackson,218 111. Apr. 8%) ond the ease re- 
manted to the Municipal court fer a further trial. ‘the former 
opinion recites the testimony whieh was given on behalf of the 
plaintiff and held that the contract signed by David BH. Jackson, 
being the contract dated May 15, 1917, wae aderisaible in evidence 
a against the defendant, in view of the testimony of the latter 
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that his brother was “s partner in the deal with me acting as my 
agent under my instruction," The opinion further indicated that 
the plaintiff had abandoned bis cluim for » recovery based upon 
the contract ef May 15, 1917, and based his claim on the theory 
of au implied centrnot. It was held that under the evidence subs 
misted at the fomer triel the plaintiff hed established a prima 
fagie case and that the eourt should have denied the defendant's 
motion te find for him at the clese ef plaintiff's evidence and 
that defendant should have been required to put in his defense. 
The seecnd trial of the ease was before the court without a jury 
and resulted in a finding and judesent in favor of the defendant, 
& reversal of which ie new seught. 

fhe evidence shows that the defendant Wilidam ¥. 
Jackson and hie two brethers above nened entered inte an agreement 
with Huber, dated May 24, 1917, whereby they agreed to eonvey to 
Muber certain real estate in Chicage subject te a mortgage of 
$236,000 “and te another onevebrance hereafter referred te." By 
this ugreauent Buber agresd to convey or cause to be conveyed te 
the Jacksons a large sumber of lete lecated in various sdditions 
to Bew Chicago, Lake Geunty, Indiara. ‘he let and block numbers 
are shown in detail in a achedule attached to the contract, Huber 
alse agreed to convey te the Jacksons the entire holdings of the 
New Ghicage Lee end Supply Cowpany, an Indiana corporation, with 
aijecent ewiteh treske on the Joliet ® Northern Railway and all 
Piverien rights and rights te out ond harvest ice slong Deep 
River, for a period of thirty years fram DSeceuber 15, 1914. These 
heidinga included certain real estate, buildings, tocls and ice 
erop. Huber alee agreed to convey the premises known as the 
‘tuber Butlding,” consisting of a modern two-story fist, store 
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and garage building situsted in New Chicage, Indiana, iucluding a 
triangular piece of ground inmediately north of said building. 
He also sgrecd to trancfer te the Jackeons al11 accounts receivable, 
eonsisting of various contracts for deeds in the course of collec- 
tion on the instalwent plan arising frow seles of certain lote in 
the various subdivisions above mentioned representing about forty 
per cent of the purchase price, from which it is to be inferred 
that an average of sixty per cent had been paid upon these contracts. 
He aleo agreed te transfer to the Jacksons a contract with the Sehool 
Beard of New Chivage for 2 public schocl building amounting to the 
gum of $6500; also a certain other contract amounting te 51,000; alse 
eertein building material, herees and wagons and the effice furniture 
Located in the Huber Building. 14 was further mutually agreed that 
in the event the title to any of the real estate of slither of the 
parties being found defective, unless the party or parties te take 
such real estate waived such defects, “this contract is to be can- 
¢@lled and all claims for damages by reagen of the non-fulfiliment 
thereof ore in euch event hereby expressly saived,* 

Appellee elaine that by reasen of the execution of this 
Gontract he is entitled to a somaiesion of $7500, being at the rate 
ef two and one-half per cont on $300,000, which is claimed to be the 
value of the property owned by the Jacksons, although the record econ 
tains nme evidence extablishing such value. It is olaimed that the 
Jacksons are greeluded from denying that the appellee is entitled te 
® tomeiesion on account ef the following provisien scentained in the 
exchange contract: "Ii is further mutually agrecd that brokerage 
fees or Gemmissions shall be said te Charles ©. Spotswood by the 
Feapective parties hereto, aw heretofore agreed between them and 
anid broker," It is adwitted that the transaction between Huber 
and the Jacksons contemplated by the exchange contract of May 24, 
1914, Was never consumatei. We belivve that by the use of the 
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words “as heretofore agreed between thes and said broker,” with 
reference te Spotewood's commission, it was the intention of the 
pertics to refer te the agreement of Hay 15, 1917, which provided 
for a comission of $7,000, payable when the titles were passed. 
Defendant Willian ¥, Jackson kas repudiated this agreement and 
atated thet hie name wan sicned te the same by his brother David 
H,. Jeekson witheut any authority fre him, The evidence shows, as 
Was eteted in the femmer opinion, that David 4%, Isekson was the 
brother offilliem ¥, Jackson, While there is some doubt as to the 
lack of sutherity on the part of David H, Jackson to sign this 
agreement on bebalf of the defendant, a deeision of that question 
fie unnecessary. If the veference in the exchange contract to the 
payment of brokerage “as seretofore agreed” did not refer te the 
written agreement of Hay 15, 1917, it probably referred to the oral 
agreement made by David E. Jsekson on behalf of himself and his 
brothers, which was substantially the same as that set ferth in the 
Letter of May 15, 291%. The evidence shows that David H, Jackson 
tora Spotewoed thet no commissions would be paid unlees the transac~ 
tion was closed amd refused to make any agreewent io pay comsi esions 
wuder any othexs conditions. Ye are of the spinion, therefere, that 
Pleintiff is precluded from any recevery of commissions in this case 
by virtue of his exprese agreement that ne cowmiasion sheuld be pay- 
able until the transaction was clozed. 

Appellant further contends that he is entitled te his 
@Gommission beesuse he produced a custemer with whom the Jacksons 
entered inte a valid, binding and enforceable agreanent for the 
@xGhange of real estate and that nothing ferther remained to be 
Gone by kin im order to earn hie comsiesion, It has been held in a 
Wanber of cases that an agent is entitled to his comission when he 
has produced s customer and both parties have entered inte a valid 
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and enforceable exchange contract and one ef the parties refuses to 
proceea@,. fos v. Dyan, M0 111. 41; Wileon v. Hagon, 198 Til, 3m. 
While this proposition is net disputed by appellee, he contends 

that the appellant is net entitled to his comofacions because the 
@ontract with Huber wae not valid, binding and enforesable. An 
investigation of Muber's title to the varleus leta in New Chteaga, 
whieh he propesed te convey to the Jacxeons, ahowed that the title te 
all but two of said lets was vesiad in a certain Infiana corporation 
@alled the “Hew Gahook Beal Satate and Inveeiment Company,” and that 
the title to the rewaining two of the lote was vouted im eertein 
Sehool Trustees, These tities, hevever, were subject to munerous 
veservations shown of record, an outeianding tax title, oroceedings 
to enforce the collesiiun ef epecial assesaoents and outstanding in~ 
tereste of various kinds. It was ahewn that the soles contracts 
which Huber proposed te iransier ico the Jacksons ned not been paid 
up te the average aucunt of sixty por cent of their face value, but 
that payments thereon awcunted to only forty-six pox comt ef the face 
amount ef the centracts on an average. It wae slem slew thet the 
dnetyument which is deeeribed in the exchange contract as an agreement 
with the Seheol Beard of Hew Chicege for the construetion of e publie 
seheol building, on whieh there was reprevented te ba 4ue the sum of 
$6500, was in reniity « lease, in other words, Huber had reriously 
wmierepresented the extent, character and value of the property which 
he propesed to gomvey to the Jacksons. No attespt seams te have deen 
made by Huber te comply with his covenants ant agreements and no tender 
of decds was made by cither garty. It seems apparent that the cone 
trast wae not enforceable ac againet uber, The trunesaction was 
abandoned, evidently in compliance with the provigion in the exchange 
sontract which has heretofore bewn quoted whereby, in case of defeoe 
tive titles and no waiver of such defecta, the contract was te be 
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sancelied and #11 claims for damages by reason of the non-fulfillwent 
of the contract were expressly waived. It iz obvious that no other 
eourse could have been pursued. It would have been impossible for 
the Jacksons to have maintained « bi11 fer specific performance 
based upon the contract or to have recovered dauages from Huber, ag 
damages were expreasly waived. . 

it is alse urged by appellee that plaintiff cannot re- 
cover in this case because he was the representative of Huber and 
that the defendant hed no kmowledge that plaintiff had been employed 
by the other party to the agreement and hed mot consented to such 
employment. The evidence is undigputed that defendant had had no 
dealings whatever with plaintiff until after the execution of the 
exchange contract and had no knowledge ef plaintiff's relations with 
Muber, As already indicated, the property belonging to the Joeksons 
was mever listed with plaintiff, but the property belonging te Huber 
was so listed. It has been frequently held that on agent camot re- 
eover comaiasions from one party te an agreement of thie character 
when he wag already in the employ of the other party without the 
knowledge and consent of the former. Bung +. Keach, 214 111, 259. 
The same man cannot aet as agent for both seller and buyer, as his 
duty to ene is inconsistent with his duty te the other. Warriek v. 
Smith, 157 111. 864. Such a double empleysent is permissible only 
where it is mutually understoed that the broker has a right te con 
missions from both parties te an exchange contract, This rule was 
applied in the case of Eriestedt v. Bistrich, 84 I11. App. 605, 
where there was an agreement for the exchunge of real eetate, wherein 
the parties agreed te divide the payment of the commissions between 
them, ench being obligated to pay a certain fisted portion thereof. 
Sach 4 mutual understanding and agreement was entirely absent in 
the gase at bar. 
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We are of the opinion that the plaintiff was not ene 
titled to a recovery in this case either upon the theery of an ex 
prese or an implied contract and that the iunicipal court did not 
ever in finding the lesuea for the defendant. 

the judgment of the Municipal court is affirmed. 

AVRI RGD, 


Gridley, BP, J., coneura; 
Bornes, J., took no gart in the decision of this ease. 
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THE ROME INSURANCE COMPANY OF CHICAGO. 


sats 9 QAI.A. 657 


WR. JUSTICE MORRILL DELIVENSD THE OPINION OF THE couRT. 


WUNICIPAL COURT’ 


ae Sa et Tt antl” San oi 


Suit was brought by appellee te recover damages to 
a certain automobile belonging te him pursuant te the terms 
ef a policy of insurance thereon. The statement of claim 
alleged that on May 13, 1920, the automobile was atolen and 
that when it was recovered on May 14, 1920, it was se damaged 
that it beeseme necessary for viaintiff to epend 9400 fer re- 
peire and tools; thet sxid automobile wos insured with the 
Home Insurance Oompany under policy Ne. 81736, iseswed April 
9, 1926; that defendant, slthough often requested, had failed 
to reimburse plaintiff for his said leas. Sefendent's 
affidavit of merits sets forth the policy of ineurence in 
full and denies in detail the allegations of the atatement 
of claim. ‘The ease was hénrd by the court without a jury, 
resulting in a finding and judgment fer plsintiff for $189 
and costs. 

Appellant contends that there should be « reversal 
for the resson that the atetement of claim failed ta ast forth 
® Gouse of action. Ail that is required in a statement of claim 
im an action of the fourth class in the Municipal Court is thet 
the nature of the claim shall be stated and such further infor- 
mation given os will reasonably inform defendant of the neture 


of the case he is called upon to defend. inberg v. City of 
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Shieago, 271 f11. 404. We think thet the statement of claim in 
the ease at bar wae sufficient to show the nature of the case ani 
gave to defendant the necessary information, enabling him to 
determine the character of the claim it wae called upon to 
defend. 

It 4s also urged oo » vreavon for reversal that it wes 
the duty of the insured to furnish notice and proof ef less in 
conformity with the requirexents of the policy, which were te 
the effect that, in the event of less, the assured should 
forthwith give written notice te the company and within sixty 
deys thereafter render a verified statement te the company 
stating the knowledge snd belief of the svaured as to the time 
anda cause of the lees or damege. It is admitted that this 
written notice was not given, but it appears from the evidence 
thet the ewner ef the weshine im omeation called upen the agent 
of the ineuranse company with whom be hed crranged fer the 
iasuance of the policy. This agent apparently sommunicated to 
defendant the foot that there hed been # lose and that a claim 
was being made under the policy. ‘This appears te have been the 
cane, bocnoune inter plaintiff called at the office of the 
insurance company and interviewed the manager, who seemed to 
be fully advised about the loss and expressly discisimed 
Liesbility. Hie conversation indicated that he had received 
aetuel notice ef plaintiff's claim. A denial of liability 
and a refusal ta pay damages after actual notice is a waiver 
ef the requirements of the policy as to giving metice. St. Onge 
v. Hartford Vire Ins. Co., 204 Til. App. 127; American Ins. Co» 
v. Reefer, 208 id. S72. 

It is aleo contended by appeliant that there was no 


evidence of any logs asa the reowlt of “theft, robvery or 
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pilferage* within the meaning of those terms av used in the 
policy, ad that in erdor te render defendant lisble the loss 
Or damage must arise from a taxing with the intention of pere 
manently depriving the owner of his property. ‘The evidence 
shows conclusively that the automebdle in cusstion was unlawfully 
taken fram the possession end control ef plaintiff and kept for 
a considerable period ef time, or in other words, that the 
mutomobile wes ctolen. The fact that it was subsemmently 
recovered does not alter the character ef the origingt teking. 

Ye have carefully examined the evidence in the case 
and find that the judgment is fully sustained by competent 
proof. it was not contrary to the manifest weight ef the 
evidence. 

fhe judgment of the Yuricipal Court i« affirmed. 

AVPIAN ZO. 


Gridley, ?. Tes and Darnes, Je, Conour, 

















~~, = " r fal 5 Ly DBE bak 3H 2 yaad waby cai ho, 
shanks 02 trend Leqhetaut ote Ye demmphel oat: 
: 4 . - : ‘ ptaay e me gin f 
? ’ ‘ As a a A 
Y c WO 
¢ p. ae | Vv z 
, 
Vy Ag. if 
; ef : , awe 
3 
3 

de Mah igh 
A 

Fi + : 4 

al Bat (mh "a, Cd 
5 
, " 
_ . ait} , 
Pt Mn te 3 
i arbofity 
ot) gat ae ib i ' uc’ 
‘ be Sin BOM APG 4 cals bt 








£ 
fp 
ae i 
122 hed vA é 
\ fp 
$ 
ASHLEY D, PITEE, f 
Appelies, f 
\ f APPUAL FRG BURICIPAL COURT 
¥Be ‘ # 
OF Shicace, 


FSLIX MARTIN and FRANK J, Bughuey, 
Sreatinaas Seine easiness oy SCRE 





MA, JUGFICGR WORRIL. BALIVERES Yi GPT eTON oF ree coun, 


Appeliante eeek the revereal of a judonent against them 
for $1,000 entered by the Uunicipal court of chicage in an action te 
recover camages gueteined by the plaintiff, whe was struck by a moter 
truck alieget te have been owned by apyellants ond cperated by their 
servant, The accident ceourred at about four otolock ». m. Devenber 
28, 1918, at the intersection of State and Congress etreets in Chi-+ 
@ago, The case was heard by the court without « fury. it is urged 
as reasons for revernal that the judgment wae contrary to the pre- 
ponderance ef the evidence and that the danages awarded are exeen- 
sive. 

The evidence shows that the aguldent happened at the 
time end place above stated, Plaintiff had started te crose State | 
street from the west te the east side, walking on the north eromae 
walk of Gongreas atreet, Me progresced as far os the weet street 
ony track on State street, vhere he stooped te allow a southbound 
ear to pass him, While waiting there he wae struck by the motor 
truck in question and sustained the injuries of which he complains. 
Plaintiff testified that the moter truck had mung cut free behind 
the southbound sar; that be saw 1t when it was twenty feet sway; 
that it waa traveling from sixteen to twenty miles an hour; that 
he tried te get out of the way by returning to the walk but Was 
prevented by the sotor truck; that he selsed hold of the bumper 
of the truck and was dragged acroas Congress street a distance of 
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approximately fifty feet or were, ‘This testimony ia practically une 
disputed and is corroborated to « considersble extent by that of the 
police officer stationed at the corner. 

The only disputed vart of plaintiff's testimony seems te 
be that which refere to the rate of speed at which the truck was 
travelling at the time ef the accident. One witness for defendant 
testified that the truck was going from six to sight miles an hour, 
This witress warn on the rear ef ite truck ané did met see the aceie 
dent, Owing to the fact that the truck did net atep until it head 
erossed Congress street, which is seventyefive feet wide, it ie a 
fair inference that the truck was being driven at a rate of speed 
im excess of ten miles an hour. ‘the vicinity of State and Congress 
strects is a closely built up portion ef the businesa district of 
Chicago, where a rate of upeed in exgees of ten milee an beur fe 
Prima focig evidence that the yvehici« is running at a greater rate of 
speed than is reasomablie ani proper. H. %., cheap. 121, sec, 24v. 

Appellants contend that the judguent cannot etand bee 
emise, as they eliege, 1% resis upon the uneupperted testimony of 
‘plaintiff, citing Breuckien v. Gmark, S I1i., 440, and Seqehes v. 
Bileag, Gl 121. 94, These autherities cannot be follewed in this 
esee, The judgment dove net rest upen the testimony of the plaine 
tiff selely. His testimony vas corroborated by that of the police 
officer, whe saw the secident, and in seme particulara by that of 
@efonfant's only witwees, Ye think that the evidence was amply 
sufficient te sustain the judgwnt. 

It ie urged that the judgeernt wae excessive in view of 
the fact that plaintiff was fortunate enough te escape serious ine 
jury. Ye see no werit in this contention, Plaintiff was earning 
$4500 a year, The accident prevented his from attending to his 
business for seven or cight wecks, saking a lose of earnings ef 
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ever $600, His wearing apparel was ruined, involving « lose cetimated 
at $75, which 1s not unreasonable, The reweinder of the Judgment is 
not an exgeenive allowance for pain and suffering. 

Appellante alec contend that their ownership and opera. 
tion of the truck werenet proved. The allegations in the statement 
ef Glain with reference te these fasts were not put in ieewe by the 
affidavit of merits, anid therefore rere admitted under the rules of 
the Municipal court, which areia part of the reweré, We find me 
reversible errer in the reeord, 

The judguent of the Sunicipal court is affirmed, 

AFFLREED, 


Gridley, Be Tee CGRHULS « 
Barnes, 3., took no part in the decision of thin ease. 
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The statement of claim alleges in avbstance that 
defendant is the proprictor of certain safety deposit vaults 
from whem plaintiff hed rented a safety deposit bex for several 
successive years; that plaintiff had paid regularly the anmal 
rentel of the box, which was #5 per year; that she deposited 
#500 in soid box; thet defendant permitted anme person unknown 
te plaintiff te teke said money frem the box without the 
knowledge or consent of plaintiff, and that se a result, said 
gum of money became lost to plaintiff. 

Defendant's effidavit of merits admits ite ownership 
of the vaults and the renting of the bex to plaintiff and the 
payment of the rental therefor ee alleged by her; savers that 
defendent had no knowledge «2 to the contents of the box; denies 
thet it permitted any person other than plaintiff or her duly 
authorized representative to open said box; denies that money 
er ony other property belonging to plaintiff was taken from the 
box by any person or persons other thon seid plaintiff or her | 
duly authorized representative, mt on the contrary alleges 
thet defendant exercised ordinery diligence, a= it was required 
to ¢o under the rentel contract te prevent the opening of said 
box by any person other than plaintiff er her representative. 

There was a jury trial of the case which resulted in ; 
in verdict on April 19, 1919, in favor of plaintiff for the sum 
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of $500. Thereafter the court set aside this verdict and granted 
anew trial. The statement of claim was then amended, alleging 
a demand by plaintiff and a refusel by defendant to return the 
money. The case wes again heard by a jury. The second trial 
resulted in a verdict in favor of plaintiff. A reversal is 
ought upon the ground that the judgment is contrary to the weight 
ef the evidence. : 

Plaintiff testified that she deposited her savings in 
the bex from time te time during the peried from 1913 te 1917; 
that the last time she made such « deposit wos January 5, 1917, 
and that she then had in the box $500 in paper meney, which she 
counted at that time and found intact. ithe did net draw any money 
out of the box after Jamary 5, 1917. Ghe had two keys to the 
bex which she kept with her at all times either in a mesh bag, 
‘whieh she carried with her er which was kept in a dresser drawer, 
She apparently lest or misleid the keys. she looked for them July 
12, 1917, but could not find them. ‘She had not missed them prior 
te that date. That plaintiff lost the keys is undisputed. the 
notified the bank of the less of the keys on that date and the 
box we then opened by drilling. The box could not have been 
opened otherwise except by the joint use of one of plaintiff's 
keys and a guard key kept at oll times by defendant. There was 
mo money in the bex, when it was opened by the drilling process 
July 12, 1917, in the presence of both parties. On behalf of 
defendant four employes of the bank testified ss to the manner 
in which the guard key was kept. It was shown that very great 
cere wes displayed by defendant in the anfe keeping of the cuard 
key so as to prevent its use by anyone except defendant's empleyes, 
all ef whom seem to have been trustworthy. These employes at 
verious times had waited upon customers during the period between 
Jemiary and July, 1917. Hach of them testified thet no one had 
been allowed access to the box at eny time except plaintiff or 
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her representative. The evidence further shows that defendant 
kept its own money and other valuable assets in » box in these 
vaulte and that defendant employed exactly the same precautions 
in sefeguarding plaintiff's bex thet it used with reference to 
the box that contained its own valuables, In other words, it 

ies claimed that defendant exercised the some degree of care ond 
@iligence in the preservation of the plaintiff's property thet 
it took of its own acvets of « similar character. This contention 
is refuted solely by the fact that plaintiff's money hed been re- 
moved from her box, while that belonging te defendant remained 
undisturbed in ite receptacle. The evidence does not show how 
or under what circumstances plaintiff's money was taken from her 
box. Wo specific act of negligence on the part of defendant was 
proved, 

Practically the same question was invelved in the case 
of Schaefer v. Safety Deposit Co., 781 11}. 45. The circumstances 
of thet case were substantially the same as those involved in the 
ease at bar. The box wae in the exclusive control of the defendant 
and the plaintiff could net obtain access to it except by giving 
her key to the person in cherge of the vaults. in the cchaefor 
case, the centract provided, in substance, that the liability of 
the company operating the vaults was expressly limited to the 
exercise of ordinary diligence to prevent the opening of the box 
by any person other than the renter or his duly authorized 
representative and thet such opening should not be inferable from 
the lose of any of the contents of the box. The contract involved 
in the case at bar contained « similar provision. The evidence 
on behalf of the defendant in the Schaefer case, a8 in the case at 
bar, showed the wetchfulness exercised by it over the vaults and 
tended to prove that no person other than the plaintiff had hed 
access to the bex in question, Under such circumstances the 
court held that where a bailee receives property and fails te 
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return it, the presumption crises that the lese was due to his 
negligence and the law imposes upon him the burden of showing 
that he exercised the degree of core required by the nature of 
the bailment (citing suthorities). The court said (p. 51), 
"To call upon the oleintiff under such circumstances to prove 
some apecific act of negligence by which her money was lost and 
which she must necessarily prove by defendant's employes would 
impose upon her a practically impossible burden.* 

It is urged by aprellant that the yule established by 
that decision was modified by the decision in Miles v. Hotel Co., 





289 I11. 320, and that the evidence offered by defendant tended 
to show that it was not negligent, so thet the burden remained 
on plaintiff to show that defendant was in fact negligent, and 
that its negligence caused the loss or contributed thereto. In 
the case cited by defendant the bailment was gratuitous, and in 
that respect differed from the bailment in the case at bar, In 
the Miles case, after defining ordinary diligence on the part of 
@ bailee to mean “that degree of care, attention or exertion, 
which, under the circumstances, a man of ordinary prudence and 
discretion would use in reference to the particular thing were it 
his own property," as held in the Schaefer case, the court said: 


“The weight of modern authority holds the rule toe 
be that where the bailor has shown thet the gooda were 
received in good condition by the bailee and were not 
returned to the bailer on demand the bailer has made out 
@ case of prima facie negligence against the bailee, and 
the bailee must show thet the loss or damake was caused 
without his feult. (Gumins v. Hood, 44 Ill. 416; Schaefer 
Ve sit Co., supra.) The effect of this ru 
is not te € burden of proof from plaintiff to the 
defendant but simply the burden of proceeding. The bailor 
must in all instances prove thet the bailee was negligent, 
but when she shows that the goods which she intrusted to 
the bailee's care were not delivered upon demand she has 
made out a pr facie case or created a presumption of 
negligence whi e may overcome by offering 
evidence to show that it wes not negligent, and if it 
produces such evidence, the baileor, in order to make out 
her case, must shew that the bailee was, in fact, negligent 
and that its negligence caused the less or contributed 
therete. it was held in porn Vv. bali, 106 Me. 355, 
that the beilee has sufficiently exonerated himself from 
liability when he hes shown thet the cause of the loss was 
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Appeliant contends that it has shown compliance on 
ite part with all the requirements indicated by the rules 
established in both of these decisions, in showing ite watche 
fulnees ef the guard key and the vaults, and partioularly by 
proving that it took the same degree of care of plaintiff's 
Property that it took of its own, and that it should be exonerated 
from liability, having “shown that the cause of the loss was a 
mynatery.* 

While it must be admitted that the worda used in these 
two decisions are somewhat conflicting, and that there is some 
ground for urging, a2 apvellant has done, that the rule as to 
the liability of a badlee as established in the Schaefer cane 
was modified by the later decision in the Miles case, we do not 
feel justified in se holding, especially as the later decision 
does not in express terms overrule the former. ‘e believe that 
the apparent conflict in the conclusions reachedwe due to the 
difference in the circumstances involved in the two cases, One 
was @ gratuitous bailment and the other wes for hire. In the 
Miley case the subject-matter of the controversy was a trunk and 
its contents, which plaintiff alleged she had left with defendent 
for safekeeping when she wont away from defendant's hotel, where 
she had been a guest for several months and to which there was 
probability of her returning as such guest at séme indefinite 
future dste, There was a judgment in favor of plaintiff for 
$1,000. The defendent denied that it ever received the trunk 
and there was no evidence to show that it did so receive it. 
Plaintiff had no check to show for it. Her testimony a2 to the 
@@livery to the defendant wns inconelusive. Her failure to 
ovtain a check for the trunk wos unexplained. ‘ven if the trunk 
hadbeen put in defendant's eure, under the circumstances alleged 
by plaintiff, the defendant could not be presumed to mow that an 


old trunk of the size of the one in controversy with ite contents 
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was worth over $21,006 (p. 328). 

In the case at bar it was the duty of defendant to 
see that no one except the plaintiff or her duly euthorized 
representative had access to the box in question. This duty 
arose from the nature of the business conducted by defendant. 
Defendant was obligated to identify any person presenting a key 
te the box and demanding access te it, ss one entitled te the 
possession of the key and its use in opening the box. Plain- 
tiff had « right to rely upon the performance of this duty by 
éefendent. If defendant is relieved from this obligation, then 
there is no protection to the renter of a box. The nature of 
defendant's undertaking was such that it cannet be relieved from 
iiability in a case where it has permitted any person other than 
the renter or the duly authorized representative of the renter 
to have access te the box. this was the rule catablished in 
the Schaefer case, which was recognized by this court in 
Roezora v. Standard 5. D., 221 Ili. App. 43. 

AS was said in Masonic Temple 5. D. Co. v. Langfelt, 
417 Ill. App. 652: 

"What constitutes ressonable care in the particular 

case depends upon the circumetanees, upon the nature of 
the company's undertaking, upon the confidence which it 
invites, and upon the value and character of the deposit 
entrusted te its care. * * * A safe deposit company 
holds out to the public the implied agreement that 
property placed in its custody will be protected, so far 
as reseonable buman foresight will permit, from the 
ordinary dangers to which vuluables, whether in the shape 
of money, bonds, ict or other forms, are exposed, 
through the cupidity and daring ef those who, «s experience 
shows, sare always on the lockout to possess themselves of 
the property of others by fraud or criminal vielence.* 

The evidence in the case at bar presented twe alternative 
conclusions to the jurors eo far os the plaintiff's testimony was 
eonverned. It must have beon true or false. If false, the plain- 
tiff would have been precluded from her recovery. Plaintiff's 
testimony was undisputed and two juries have based their verdicts 


upon its truthfulness, If plaintiff's testimony was true, there 
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was no escape from the conclusion that the loss of money was 
due to defendant's negligence in permitting someone other than 
plaintiff or her representative te heave access toe the BOX. 
There is no “mystery” about the cause of plaintifr's? adthough 
the identity of the person who took her money has not been 
established, Under the decision in the Schsefer case, which we 
feel obliged to follow, plaintiff was not obligated to prove any 
apecific act of negligence on the part of defendant, and defendant 
wae not exeused from linbility by showing the watchfulness exercised 
by it over its vaults or by showing that it kept its own money 
without loss in the some vault and in a similar box. We are of 
the opinion that the judgment was justified by the evidence in 
the ease. 

The judgment of the Municipal Court is affirmed. 

APY IRMED » 


Gridley, ©. J., and Barnes, J., concur, 
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APTAL FROM MURLOLPAL COUny 
OF GRICAGO, 


9241.4.658 
UR, FUSTICR BORATLLE USLIVERAD THE OPLETOW OF THR Coyar, 


| Plsimtiff's etatenent of claim filed in the Mundei- 
pal court alleged, in substance, hie exployment by the defendant 
in consideration ef wages ef 62 « week and certain commissions on 
galer to be paid to him; hie payment to defendant sf S5¢ for a 
key te a locker in defeniani's store, in whieh locker he was di« 
reoted to keep hie overcoat and hat while discharging hie duties 
ae an employe of defendant; that he placed his evervoat adh Toa 
im geld locker and locked the same with the key provided there« 
for; that defendant neglected te take proper care af the locker 
and peraitted plaintiff's overwoat to be resoved therefrom by 
eome persen other than plaintiff, se that said evergeat, of the 
value of $68, was wholly lost to plaintiff. No affidavit of 
merits wae filed by defendant, none being required under the 
rele of the Municipal court governing such esees. Yhe case was 
trhed before the court without « jury. There wos a finding and 
Judgment in favor of plaintiff fer 465, a revereal of which is 
new sought. Mo brief ie filed on betelf of appelice, 

Plaintiff testified as te his exployment by defendant, 
the use of the lecker mentioned in hie statement of slatm by his 
and the less ef the everceat therefrom Decenbur 5, 1990. He 
Stated that the key was given to him in the lecker room about 
three days after hie exploynent began; that he found « slip of 
paper, which wae offered in evidenee, in his pay envelope ine 
dicating a charge of @5¢ for the locker key, which was deducted 
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from hie wages, The overeat in question disappeared from the 
locker Deceuber 3, 1920, and plaintif’ reported the loss te the 
man in ¢harge of the leckers. The teot imeny om behalf of deo 
fondant shows the watchfulness which was displayed on ite part 
im taking ¢are of the lockers ani the preeautions adested te 
prevent the reseval of clothing therefrom, 1% fu contended on 
behalf of appellant that it is umier ne lishility te reinburse 
plaintiff? for the overcoat, ae ne spavific aete of negligenee are 
oharged by plaintiff and mene is shown by the testimony. 

the evidenos is undigputed that plaintiff olaced 
hie ovareeat in the lecker in conformity with directions given 
by hin opleyer, The employer required plaintiff te pay for a 
looker key and hod ite own wmloyes ae custolians of the lockers, 
*0 used by plaintiff and other empleyes, It ie undisputed that 
the coat was reseved from the looker by som: person other than 
plaintiff, Under these circumstances 14 would fmpose wpon plain- 
tiff « practically impeseible burden to prowe any specific act 
of negligence by wiieh bis overcoat was lest. We do net think 
thet plaintiff was wuoder the necessity of making sueh prea, Dee 
fondant wae a bailee for hire and the evidence in ite behalf was 
not sufficient te negative the charge of negligence. The evi-~ 
denee was oufficiect to wetain the Judcment of the Yunietpal 
court, 

the Judgeent of the Municipal eourt is af firmed. 

APF IRD, 


Gridley, ». J., smi Barnes, J,, comeur. 
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THE PETYR SCHONNHOFRN BREWING 
COMPANY, a corporation, et al., , 
\ Appellees, 







APPEAL PROM 
SUPERIOR couRT, 
COOK COUNTY. 


#241.A.658 
MA. JUSTICE MORRILL GULIVERED TH OPINION OF THE COURT. 


This is an appeal from an order of the Superior Court 
of Cook County, entered February 2, 1921, finding the respondent 
Rudolph Lederer and the North American Brewing Company guilty of 
vieoleting on injunction issued by seid court June 13, 10917, end 
imposing a fine of $1,000 upen said Lederer and said Herth 
American Brewing Company. 

The aliegations of the eriginal »ill of compleint in 
this case, filed May 29, 1917, and the previsions of the decree 
of June 15, 1917, were set forth in our opinion wanae February 
14, 1922, in case number 26510, entitled The 


Brewing Co. ¥. North Americen Brewing Ce., and need not be re- 
peated at this time. ‘The contentions of appeliant in the present 








case are the some «xs those invelved in the prior case and no 
additional questions of law or foct are invelved herein requiring 
further attention from this cnurt. The opinion in cease number 
26510 above noted controls our decision in this case. 
The order of the Superior Court is affirmed. 
APYIRMED. 


Gridley, ®. J., and Barnes, J., cencur. 
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GR, TUSTICR MORRILL UELIVERED THS OPINION OF THE CoUKT. 





ult wae treught by epoollee in the Munieigel court 
of Chicage to recover 919%, being the telance alieged to be due 
him for labor and materiale furnished in inatalling certain oleae 
trie equipment in defendant's manufacturing plant. Plaintiff's 
statement of claim alleged an agreement to furnish the uuterials 
and de this work for the sum of $492, ite perforsance by plain 
tiff and poymont by defendant 6f 5296 on aecount ond an acount 
stated between the poriiae. Mo affidavit of morite was filed by 
defendent, ‘The cnee war haart by the court without a jury. There 
was » finding and Judement in favor of plaintiff, Reversal is 
eaked upen the ground thet the Judgnant ia cemtreary to the mant fest 
weight ef the evidence. 

Briefly siated, the evidence shows that plaintifr 
agreeé te furnish the materiale oni do the work mentioned In the 
@tatenent of claim for the price allaged and that the balence rew 
maining unpaid is $292, Plaintiff installed the clectrie equip- 
ment, which was accepted and waed by defendant for two years, at 
the end of whieh period, defendant asserta, it wae obliged te ree 
move the articles installed on account of defeots in the materials 
used and in the workmanship of cleintiff., Defendant complains that 
fuses blew out, that the service box wae an old one and that the 
Wiring wae defective and done tm an unwerimanlike manner. 

The evidenoe foes uot show that plaintiff ever refused 
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te make necessary repairs or alterations in the werk or that de- 
fendent objected to the service box at the time it was installed. 
3% was sufficiext in sise for the purposes intended, The mere 
blewing cut of fuses does not necessarily indicate fefestive 
worksanship. This result always follows whenever a heavy charge 
ie suddenly put on the wires, Ye think thet the evidence shows « 
®ubstontial eompliance by plaintiff with the teres of his agree. 
went. This is all that is required in such cases. Leeler v. 
Heer, 197 111. 57; Shepard v. Midis, 175 14. 293. Plaintit? can 
pet be charged with expanses resulting from the improper use of 
the equipment by defendant's exployes. 

The judguent was not contrary to the manifest wel cat 
of the evidence and therefore must be affirmed. 

ASTIFMSD, 


Gridley, P. J., and Barnes, J,, concur. 
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v5. \ Ze 
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2241.A.658 
MA, JUSTICR WORRILL DELIVERED THE OPTNIOS oF THE caURT, 


4opellea Brought am action of forcible entry and dew 
tainer in the Sunieipal aourt ef Chieago te recover possession 
fron appellant of the first flat in the building at mudber 6315 
Glameed averse, Chicago. There wae a finding amd judgment in 
favor of mppellee, which we are now asked te reverse upen the 
ground that the Judgment is contrary to the law and the evidence, 

It in shown by the evidence that eppellant leaged the 
fiat in question from « fermmer owner of the building fer a tera ef 
fifteen months, expiving September 30, 1941, at a rental of $96 
month. Subsequently applies purchased the prewises. Ghe was the 
astignee of the lesser’s interest in aaid lense. The lease was in 
Writing and contained a provision thai the demised presaises were 
"to be oceupled solely as « orivate dwelling and act otherwise.® 
Appellee contends that appeliant vielated this covenant by in- 
stalling in the flat ea woneiderable quantity ef hospital and surgi- 
@41 appavatus; banging a eign in the window adverti¢ing himeelf as a 
physician; distributing business cards calling attention to the lo- 
eation of hie efflee on the demived prexines, and by having patients 
@ail there for treatment, hese facts were proved on the trial. 
' While ¢efendant denies any violation of the covenant in question, 
his own testimony discloses a fixed intention of maintaining an 
office upon the premises for his professional purposes, ‘The record 
does net show that the judguent was contrary to the wonifest weight 
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of the evidence. 

The certificate atiavhed te the bill ef exceptions ine 
serted in the transeript of record dees not show that the decus 
ment coutaing all the evidence given on the hearing ef the ease. 

It also appears that the bill of exceptions was filed January 4, 
1921, mune pre tune as of December 51, 1920, The certificate ate 
tached therete purports to have been signed December 31, 1921, 

by & judge of the Municipal court who did not preside at the trial, 
nO evidence being furnished as to his autherity te do this ast. 
The order allewing the appeal required that the bill of exceptions 
be filed en or before Jamary 3, 1921, and mo extension of tine is 
shown, The original bili of exceptions has been aubodied in the 
transeript ef recerd without « stipulation for ite use in lieu of 
& copy. 

Mor these reasone the bill of exeeptiens will be 
stricken from the transeript of record and the judgnemt affirned, 
nM error appearing in the comuon law record, 

AFFIREAD, 


Gridley, Be Tes and Barnes, J,, concur. 
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APPEAL FROM MORICTPAL COURT 
OF CHICAGO. 





: 2241.4, 658 
WA, JUSTICE MORRILL OFLIVERED THE OPIWION OF THE COURT, 


This is an appeal frem a judgment of the Municipal 
court @f Chieage in faver ef appelles fer 92987, which was in 
gonformity with the jury's verdict. The action ia easeé upon 
@ replevin bond signed by one Jam lerowlte, who was the plaintiff 
in the replevin suit, as principal, amd the apseliant, ae surety. 
Om Petruary 22, 19319, the plaintils in the replevin exit in the 
Saperior court of Cock County wag nov-guited 4m bis own motion. A 
writ of retorne habendg was ordered and issued agelnet Horowitz, 
whe refused te return the goods replevied, ihe writ was returned 
unsatisfied and thereupon suli was brought ugem the replevin bend. 
Suit wan originally vreught against Norewits and the appellant, 
but was dinmmiesed us te Horowits prior to the judgnent. 

7% is centended by appeilast that the juignent cannet 
@tand because the liability of the persons signing the replevin 
bond as principal end surety was joint and not several, and that 
consequently the judguent must be against all or none, in the ab- 
gence of any special defense. The reeord shews that the replevin 
bom! was the joint and several obligation of the parties signing 
fhe seme. Consequently « suit may be maintained against either 
OF ali of the obligors. Huspar v. The People, 250 Lil. 342; Baston 
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v. Boss, 185 T11. App. 5%. Plaintiff had a right te discontinue 
the suit as to one of the defendants at any time before judement. 
Kasnay v. The Reonle, aupra; Metz v. Wood, 39 111. App. 131, 
MO defense to the action on the replevin bond being 
shown, the Judgment of the Municipal court is affirmed, 
Av?IRUED, 


Gridley, ®. J., snd Barnes, J., eomour, 
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WA, JUATICY WORRELL DYLIVERKD THE OPIYION OV THE COURT. 


A petition fer rehearing hes been presented in thie 
case upen the ground thet our opinion overleoke ond disregards 
certain matters upon which the plaintiff in the original replevrin 
euit might heve relied and which it is alleged constitute a 
defense in this actien, which is = cuit upen the replevin bend. 

It is urged that Morewits, the plaintiff in the 
original replevin suit, was the purchaser frem Cohen, the 
defendant therein, of the merehandise in ovueetion and therefere 
entitled to the possession thereof. Thie contention fe based 
upon m conversation between the parties in which the propesed 
purchase of the merchandise by Herewlts «nz diseesed, in the 
equrse of which, after the price of the geeds had been etuted 
by the seller, Horowitz ceciared with reference to the goocs, 
"All yight. They are mine.* it is claimed thet by virtue of 
these words there waa an ssceptance of the merchandise by the 
Wuyer, who thereupon became entitied to their immediate 
possession under certain provisions of the Uniform “sles Act. 

We @44 not discuss the tentimeny upen thie subject, 
which was offereé and refused by the court, or the ruling of the 
trial court thereon, because it seems obvious that under paragraph 
l of ection 4 ef the Uniform Seles Act there was no smile of the 
merchandise. There was no note or memorandum in writing of the 
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tremsaction. It was therefore necessary for the purchaser to 
aceept part of the goods “ond setually receive the seme,” or 
to give something in sornest to bind the contract or in part 
payment. These requirements of the statute were not fulfilled. 

Ae steted in our former opinion, ne defense te the 
action was shewn by the record in thie case, and we think that 
there was no reversible error in the rulings of the trial court 
upon questions ef evidenee. 

The petition fer reheoring is denied. 

DENTIN. 


Gridley, FP. Joq and Barnes, deo toncour, 





Sw, 





2 241.4.659 


BA, JUSTICE MORRILL DELIVERED THE OPINION OF THE CouURT, 


fhie is an appeal from a judement for $1960 rendered 
in an setion of assunpedt by the Municipal court of Ghieago in 
favor ef appellee, who wae plaintiff in thet court, and against 
appellant, who was defendant. Plaintiff's statement of claim 
alieged that his claim is for 71991,.50 due him for the composition, | 
makeup, printing and folding of one thousand Law books entitled, 
*Joelyn's Crisinal Law;" alse fer the couposition, makeup, printing 
and folding of ome hundred fifty price liats of four pages eagh; 
that oaid books and price Lists had been delivered to and accepted 
by defendant. It further alleged, in eubstance, that plaintiff is 
now “the actual bene fide owner of certain claims and accounts for 
the total of $1091.6%, sued upon herein, by assignment fram Ronse & 
Company, printers, om April 15, 1920, for value vreecived.*” Deo 
fendant's affidavit of merits alleged that plaintiff contracted 
with defendant for the composition, makeup, printing and folding 
of the booke mentioned at an agreed price of $1487, and thet plaine 
tiff agreed to perform the work in a good and workmanlike manner; 
that plaintiff turned over to defendant's agent for binding one 
thousand printed sheets of wad d book, of whieh approximately twenty- 
five per cent. were defectively printed and entirely worthless; that 
the indices of all of said beokes were improperly and defectively 
printed and that said books as delivered to defendant were wholly 
worthless; that defendant refused to accept the same until said 
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defects were corrected by plaintiff; that plaintiff admitted that 
the work was defective oe above mentioned and promised to correct 
said defects but failed and refused wo to do. Defendant does not 
deny the allegation in the statement of claim to the effect that 
Plaintiff is the owner of certain claims and aceounts amounting 
te 91992. 50,a0 above quoted. The case was heard by the court 
without a jury. The trial resulted in o finding and judgment in 
favor of plaintiff, from which this appeal has been proseeuted. 
Appellant sontewis that plaintiff's statement of claim 
faile to state a cause of section and is insufficient to sustain the 
Judgment. This contention is based upon the allegation as to plaine 
tiff's ownership of certain notes and accounts by aesignment) from 
Rous & Company, the inference being that the agtion ta paged upen a 
gontract with Ross 4 Company, while the first part of the statanent 
of claim indicates, oni the proof shows, that the contractual re 
lations involved herein were between plaintiff personally and de- 
fendant. Be explanation is given as to the purpose and relevancy 
of the claim to the ownership of certain aecounts by assignment 
from Rows & Company, but the statement of claim, excluding this 
allegation, states a cause of action sufficient te sustain the 
Judgment, although somewhat Iseking in specific avereents. The 
defects, if any, in the statement of claim should have been urged 
in the Wunicipal court before filing the affidavit of morite. 
Upon the trial the statement of claim wae regaried by voth parties 
as mufficient to advise defendant as to the nature of plaintiff's 
Claim, Wo sbjections having been made to it in the court below, 
all intendmente and presumptions are in ite faver when the question 
ie first raised on appeal. Sargent vy. Baublig, 215 111. 423; Humagon 
Ve Be Go Re Be Go., 259 id, 462; O'Rourke v. Sprouk, 147 [11. App, 
609. The allegation in question was net denied by defendant's 
 effiderit of merits and therefore was admitted. Sith v. Bellrose, 
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260 TL. App. 364, 

fhe evidence shows that by an agreesent made in the 
early pert of 1020 plaintiff, whe was a printer, contracted with 
defendant, who was a publisher ef law books, to furnish the paper, 
do the typesetting, printing and folding of the printed sheets of 
the book mentioned, which the defendant proposed to publish. 
Plaintiff was informed on behalf of defendant that the bock would 
be sold at a high price and that the work must be well dene. Plaine 
tiff assured defendant that he could and would do a first clase job 
satisfactory te defendant in every respect. Piaiatiff was then 
given the contract. ‘The printing was done on sheets, each contain- 
ing thirty-two pages of the book, Plaintiff did the typesetting 
and delivered the force te one Peterson, whe did the printing. 
Thereafter Peterson delivered the orinted shecte to another firm, 
whieh did the folding. All of this work was included in plain- 
tiff's undertaking. After the printed sheets had been folded they 
were plaged in packages, euch containing about twenty books, and 
sent to defendant in April, 1925, Defendant then sent them te a 
bindery for binding. At the bindery the folded sheets are sewed 
inte separate becke and then bound, the sheeta remaining uncut 
until after the binding hae been completed and delivery made. 
About twe hundred fifty volumes were bound, wrepped separately and 
@elivered to defendant with the leaves uncut. The remainder of 
the order was delivered to defendant with the sheets sewed together 
but remaining unbound and wnout. Defendant shipped abeut twe hune 
G@red thirty-six of these bound volumes, one hundred ninetyenine of 
which were sold and the balance sext to ita customers on approval. 

the evidenees further shows that after the proof has 
been corrected by the author there is no further opportunity for 
inspection of the work by either author er publisher uatil the 
folded sheets have been bound and thereafter the pages have bean 
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out, All inspection as the work progresses is dene by the printer 
as the printed sheets come from the press ex by the person folding 
them, it is customary for both the printer and the folder to ine 
speet these sheets and threw out those which are defective, for 
the reason that any further inspection is impracticable after the 
sheets have been sewed together, The exact date of the delivery 
of the beckes to defendant is not shown, ‘he president of the de- 
fendant company stated that in June er July, 1920, he discovered 
that some of the books wore so defectivealy printed ac to be une 
Peadeble; that » part of them which had been shipped to customers 
were returned en account of these defects; that he showed plaintiff 
several of the books, calling plaintiff's attention particularly te 
the defective printing, ond stated that if the remainder of the 
books were printed in the same manner the books were unealable. 
Plaintiff then requested that the remainder ef the books be exe 
emined and that, after mich exawination had been made, there could 
be a further discussion of the matter. Plaintiff denied having this 
eonversation. Thereafter the presi¢ent of defendant company stated 
that he commenced an examination of the unbound becks to discover 
how many were defectively printed; thet this examination was a slew | 
and tedious work, o# the pages had te be out, requiring from twenty 
to thirty mimstes for the exesinniion ef each volume. ‘The exauina- 
tion had not been completed at the time the suit was brought. ne 
of the books was offered in evidence and a reference made te eigh- 
teen epecified pages which were so dcfectively printed as to make 
the books ungalable. Defendant offered te preve that approximately 
seventy-five per cent, of the books centained similar defects. 
Peterson, the printer of the books, whe was called as ea witness 
for plaintiff, testified that if seventy-five per cent. of the 
books contained defects similar to those whown a9 sbove indicated, 
the job was not done in = good and workmanlike monner. The partioulas 
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Gefects, of which complaint is made, are that certain pages in each 
volume were out of regieter, meaning that the lines on one page were 
not in line with the corresponding printed lines on the opposite 
page of the sane sheet, und that numercun pagen in every volume 
were eo printed that the printing on ene side showed through the 
other side of the shest, blurring the page and thereby rendering 
it @iffieult to read. Defendant offered te shew thet these de« 
fecte existed in apsroximately seventy-five per cent. of the books 
delivered to it by plaintiff, and further offered te: shew that the 
books printed in that mamier were unsalable; that the 4efecte in 
the several volumes were dincovered about the latter part ef June, 
1920, and plalatiff's attention called therate, These defects 
were discovered subsequent to the alleged conversation between the 
Plaintiff and witness, The court excluded the testimony offered, 
apparently uson the theery that the booke had not been rejoeted by 
the defendant. There is no evidence that they had been accepted. 

The ¢vidence which was offered and exeluded by the 
eourt was material to the deterainstion of the issues invelved in the 
ease. Defendant “as under no oblications to pay for books which hed 
been no defectively printed ae te render them unsalable, There was_ 
On €aprees ae well ag an implied warranty that the printing should 
be done in « workmanlike manner and the defendant should have been 
aliowed to shew the number of volumes, if any, that were actually 
unenlable, If the contention ef cppellent is cerrect as to the 
éefects in the printing of the books, it undoubtedly sustained a 
loss, whieh it bed «a right to show in mitigation ef damages. 

The jucgaent of the Municipal sourt is reversed and 

REVERSED AND REMANDED, 


Pf 9 Sencure, 
ir. ee etic Barnes took no part in the decision of this case, 
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APPSAL TROA MUBICIPAL COURT 
OF CHISAGO, 


2241.4.659 


BB, GUSTICH MORATLL DELIVERED YHE OPIRION OF TRE couRT, 


Appeliees brought an action of forcible entry and de« 
tainer in the Municipal court of Chicage against appellant te ree 
cover possession ef 4 certain flat on the first floor of the build 
ing known ae number 6310 Lakewood avenun, in Chicage., After a trial 
before the court without a jury, judgcsent was entered in faver of 
appellees. Appellant secke a reversal upon the ground thet bis 
lease of the demised presises was mot terminated in accordance with 
its provisions, and for the further reason that the reeord does not 
show the existence of the relationship of landlord and tenant be- 
tween the parties and does not show that appellant wae in possereion 
of said premises at the time suit was begun. 

The lease in question was for a ters commencing Getober 
1, 1918, and ending Septesber 30, 1920, and provided that it might 
be terminated by the lesece upon giving to the leaser sixty days 
Written notice ef the lessee's intention te terminate the lease; 
otherwise it was to contime fron year te year until terminated by 
Bike notice in some ensuing year, ani further provided that the 
leaeor was entitled te terminate the Lease wpon like notice to the 
lessee by mailing the notice to the Lessee addressed to him at the 
denised premises, in accordanee with this provision the lesser gave 
to the lessee more than sixty days prior to September 30, 1920, a 
notice stating in substance that the lease would be terninated 
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September 30, 1920, and advising the lessee that the notice was given 
pursuant to the above mentioned provision of the lange. Appellant 
contends that thie notice vas net sufficient for the ourrones ine 
tended and that the notice in order te be effective should eomply 
in all respects with certain statutory netices and should contain 
@ specifie demand for possession, We do not regard the authorities 
eited by appellant as applicable to the ease at bar for the ronson 
that they relate to conditions and clreumstaneces totally 4ifferent 
tron those ‘herein imvolved. Por that reason we do not deem it 
neosesary to review in detail the cases cited. The notice given 
by appellees im this case was suffielent to advise eppellant of 
the intention of appeliess to terminate the lease on September 30, 
3920, whieh wae the date provided for its expiration. It waa une- 
quiveesl in ite language ond the tenant could act upon it with cer 
tainty. 

‘The record shews that the relationship of landlord and 
tenant existed between the parties ag « result of the lessor's 
aanignment of hie interest in the lease to appellees, ‘hat defendant 
was in possession of the premises ia chown by the testimony of the 
Teal estate agent, who testified explicitiy to that effeet. 

The judgment of the Municipal court is fully susteined . 
by the evidence and in affirmed, 
ATPL RUD. 


Gridley, ®. 7,, and Barnes, 7., concur. 
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OF CHICAGO, 
WILLIAN H. ROOKWOOD, 
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MR. JUSTICE MORKILL DELIVERED THE OPINION OF THE coURT. 


Plaintiff in the court belew, whe is appellee here, 
brought suit in the Municipal Court of Chicage September 9, 
19260, to recover from appellant the amount alieged to be due 
upon two promissory notes. After « trial without a jury the 
court found in favor of plaintiff end entered Judgment sgainet 
defendont, who is appellant here, for $3,022.56 and costes af 
eudt. The facts are undisputed and apreliant secke a reversal 
upon the ground that the judgment is contrary te the law 
applicable to the case, 

The notes upen which the action in baved were signed 
by Taft & Rockwood, which was » ce«partnership formerly exist- 
ing between the parties to this suit, dissolved by agreement 
between them June 40, 1912. One of the notes is fer 2974.04, 
dated January 1, 1909, payable five yeore after date, and the 
ether is for $907.84, dated Jomery 1, 1911, payable on or 
before three years after date. oth bore interest at six per 
cent per annum and are peyable to the order of appelice. We 
payments were meade on the notes end the judgment was for the 
amount ef principal ond interest thereon, The agreement between 
the parties disvelving the partnership ie dated June 15, 1912, 
and by ite terms became effective June 36, 1912. It recited the 
_ existence of « partnership in the insurance business under the 
firm neme and atyle of Taft & Hockwood and that the perties 


thereto hed full knowledge of the books, accounts and affairs 
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of the partnership end that the contract wes made with the full 
apprevei of the beoke and accounts of the partnership, and ne 
accounting of the funie or business ef the partnership wae te be 
had. it provided thet Rockwood be civen the exclusive right te 
contimie te use the firm name in the insurance business in the 
State of Illineis and adjoining stutes for sight years, alse 
the exelusive right te use in such business the name of Taft in 
connection with his own nome and that of othern, if he se desired. 
It further provided thet Taft thereby sold, avsigned, transferred 
ond conveyed to Reckwood all of the former's right, title and 
interest in and to all of the property of the partnership xt the 
close of business on June 30, 1912, and that Reckwood thereby 
asoumed and agreed to pay 211 debits of every kind and neture owing 
by the partnership at the clese of business on that date. Rocke 
weed agreed to pey to Teft for the latter's interest in thé firm 
business the sum of $30,000, without interest, in the fellewing 
manner, to-wit: $1,000 om or before July 1, 1912; $1,000 on or 
before Gctober 1, 1912; $1,600 on or before December 25, 1912; 
and §275 per month on the firet doy of each and every month, bee 
ginning July 1, 1912, for eight full years, the last of said month- 
ly payments to be due and payable June 1, 1920. 

The evidenee shows that et the time of making the 
dissolution agreement and for a considerable period thereto, 
Teft was in an infirm state of health. The agreement «pparentily 
recognizes this fact by the provision that in the event of Taft's 
death between the date of the arreement and June 30, 1917, the 
total amount due and payable thereunder should be $16,500, and that 
any and all poyments made by Rockwood up te the date of Taft's 
death should be ¢redited on said sum, and by the further provision 
thet in the event of Taft's death after June 30, 1917, and prior 
to Jume 30, 1920, the obligation of Reckwnod to meke additional 
payments of $275 per month os therein provided ghould cease and 
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determine and no additional same should be due or owing by said 
Rockwood under the agreement. 

Appellee contends thet the notes in question were 
partnership debts which Heckwood expressly ascumed ond agreed 
to pay by the dissolution agreement of June 15, 1926, and that 
he is entitled toe receive payment of the same. Appellant denies 
any indebtedness to appellee by virtue of the neter or otherwise, 
Hie effidavit of merite states that the twe notes evidenced 
amounts due at their respective dates to the plaintiff in the 
adjustment between the portners orising out of overdrafts by 
Reckerood, as shown om the books of the firm and thet the notes 
4id not evidence any liability of the firm to «ny third party as 
® erediter thereof, nor any liability ef the firm which was 
asoumed by defendant under the dissclution agreement. 

Mr. Rockwood was the only witness whe testified upon 
the trial of the case. Hie testimony tended te prove his theory 
of the ense av above steted. It wos shown by the books of the 
firm thet the notes in question «ere unmentioned therein and that 
there wes no record of them as portnership liabilities. It was 
also shown that no mention of the notes was made by either of 
the parties in the course of the negotiations which resulted in 
the diasolution agreoment and that their existence was not called 
te Reckwood's attention until after he hed completed #11 paye 
ments to be made te Taft under the agreement, the last of which 
became due and payable im June, 1920, about six months before suit 
was commenced, 

It hae been held repeatedly that where, upon the 
dissolution of a cepertnership, one partner selle to the other 
all his interest in the firm assets for an agreed consideration, 
the law presumes that all indebtedness of the retiring portner 
te the firm and all indebtedness of the firm to the retiring 
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partner are taken into considerntion in fixing the amount te be 
paid upon the sele and that all such indebtedness in deemed to 

be cameelled, Zeylor vy. Coffing, 1% Ill. 207; Hamilton v. Wells. 
182 Til. 144; Willoy v. Hoyt, 123 £11. app. 568; Commons v. Snow, 
194 id, 569. in Hymilton v. elle, supra, in commenting upon a 
gimiler situation, the court said: 

"then a pertner makes « sale of his interest in 

the firm property, the presumption is that he sells 

eomly his legal interest end in the absence of any 

centrast or agreement to that effect it cannot be 

assumed thet such partner wns selling, had seld er 

intended te sell hie own indebtedness to the firm, 

4f ony existed. This results from the presumption 

thet esrises that in the valuation upon which the sale 

is based, the debt of the selling partner is taken 

into account and the value of his interest is thereby 

reduced to that extent ae soon as the debt in peid.® 
This language is directly applicable to the situatien involved 
in the case at ber. After a partnership has been dissolved it 
will be presumed that there was on odjustment of the accounts 
and that «11 accounts were taken inte considerstion in arriving 
at the amount te be paid the retiring portner, end thet the debt 
ef the selling partner wes taken inte account in fixing the sale 
price, Commons v. Snow, supre. The same rule must necessarily 
apply to the debt, if any, of the purchasing partner. A pertner 
having access to the beoke of hie firm ie presumed te kmew the 
state of the account of each purtner. Hettenauer v. Adamick, 
70 Ill. App. 602. 

These prepositions are not disputed by the brief of 
counsel for appellee, but it is insisted thet the notes in 
mesttion, although signed by Taft and Reckwood, were really 
Reckwood's netes and evidence? a personal indebtedness from 
Rockwood te Taft. This position is net only contredictory te 
Plaintiff's theory of his case as outlined in hie statement of 
@laim, tut is not supported by the fects. It is undisputed that 
the notes were given to eqialize the interests of the respective 


partners in the firm assets. The partners could have been placed 
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upon en equal basis on the date of the first note either by Rock- 
wood's payment to the firm of the smount of the note or by the 
Poyment of the same amount by the firm te Taft. Sither of these 
methods could have been pursued with the came results on the 
date of the second note. Yhe record dees not show thet Rockwood 
was ever personally indedtea te Taft for the amount of the notes. 
it was undoubtedly the intention of the parties thot 
‘the fulfillment of the terme of the dinselution agreement should 
effect a complete settlement of al matters between them crising 
from their partnership relations. Thio intention is te be 
ascertained not only from the language of the instrument itself, 
but by a reference to the cireusstances surrounding the parties 
and the objects which they had in view. Im an early case the 
Supreme Court of this state said, in substance, that courts ore 
taught by their experiences in buman affaires that the intention 
ef the parties to an agreement must net be sought merely in the 
apperent meaning of the langeage uecd, but this lsnguage must be 
enlarged or limited by reference to the circumetanees surrounding 
the parties and the abjecte they evidently bec in view. cbinsen 
%. Btowe, 39 711. 568. in sonctruing a contract it in the duty 
ef the court to discover and give effect to the intention of the 
parties so that performance of the contract may be enforced 
accerding te the sense in which 11 wos made. In the interpretation 
of a written contract the court, in order te ietermine its meaning, 
will consider all the facta and circumetances attending its 
execution. Fritesh v. Pritikin, 175 11. App. 645; Colkina ve 
Poase, 125 44. 270. Plaintiff received $36,000 in cash as a 
consideration for the transfer of all of his interest in the 
avsets of the copartnership. ‘This consideration was a sum agreed 
upon by the parties in lieu of « detailed accounting of the 
Ppertnership wusiness ond the property, Im essigning all of his 
interest in the pertnership aseets plaintiff released «11 interest 
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which he might hove het otherwise, arising out of the two 


notes. 
The judgment of the Wuenicipe2l Court to reversed 


with a finding of facte. 
REVINGED TITHE FINDING OF VarcTts, 


Gridley, P. J., and Bornes, J., concur. 
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282 -« 26951 
PINDING OF Facts, 


The court finds «s ultimate facts in the case that 
the netes involved in this cuit do net evidenee « debt of 
the firm ef Teft & Reckwood, and thet there was no consid- 
erstion for said notes. 
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is | INTERLOCUTORY APPEAL PROM 
CIRCULY CGURT OF COOK COURTY, 
EDWARD woe m 
On Appeal of LAKS 
& Corporation, \ 


gama “MPAA. 686 





READ THR OPINIGH OF THE couRT. 


This is an appeal by the Leake State Bank fros an ine 
terlocutery order entered Decesber 5, 1931, by the Cireult court 
ef Cook County granting 4 preliminary injunction against appellant 
without notice te it. fhe original bill of complaint was filed 
Harch S, 1921, ami is in the mature of a creditor's bill seeking 
a Giscovery of property te satisfy a judgsent in favor of complain- 
ant and against the defendant Yeies, The bill alleged, asong other 
things, that Yeies had a secret interest in « corporation known as 
the Washington Coffees Ghop; that he wea the actual ewner of certain 
Peal estate in Guck County, the record title to vhich stands in the 
mane of another person, end particularly, that om July 50, 1920, 
Weias opened a cheeking account with apecliant end depesited the 
ous of $1096.01; that other large deposite were mede and that on 
Novexber 23, 1920, when the cheeking secount was elesed the balance 
due Weiss was $2733.97, The above is the only mention of appellant 
Gontained in the bill. Appellant was net made a party defendant and 
there was no prayer for an injunction of any kind against appeliant. 

On Deceuber 5, 1921, without notice to any of the ao~ 
Liciters of record or to appellant, an order was entered by the 
court granting leave to complainant to file a preposed awendment 
to the bill of complaint making appellant and Security Trust 4 
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Depesit Company parties defendant, The order further directed that 
— texporary writ of injunction iesue against the Lake State Bank 
and the Gecurity Trust & Deposit Company enjoining them from paying 
out any moneys or deposits which Uidward Yelwe aay have delivered to 
them or which Bdward Yeiee or any other poreon way have deposited 
or Left with the Lake Otate Bank or the Seeurlty Trust & Desosit 
Company whieh way be in possession of the said Lake State Bank or 
Seourity Trust & Deposit Company, in which Udward Veins is legally 
or equitably interested, * 

The proposed agendment to the tii) making appeliant a 
party defendant therets was filed Deseber 7, 1991. The amendeent 
¢ontaing no prayer for an injunction, 4n apeeal from the abeve 
mentioned order of December 5, 1971, was taken and an appeal bond 
filed Jomary 5, 1922. The order granting the injunction recites 
"that it appears from the said bi12 and affidavit that complainant's 
rights will be unduly prejudiced if injunction fe not Isened iamedi«+ 
ately and without notice,” The affidavit mentioned by the court in 
this order apparently refers to the affidavit accompanying the 
original bill ef compleint, ox it may refer to a certain affidavit 
filed by one of the sclicitors for complainant on December 5, 1921, 
im oomnection with his motions for leave to amend the bill and for 
a temporary injunction. Neither of these affidavits contained any 
sliegations justifying the comelusion as te undue prejudice mentioned 
in the court's order. 

It ie ebvicus frow the foregoing statement that the ease 
at bar falls within the legis ond reasoning of meny eases in which 
an order ef the character hore involved, granted without netice, has 
been reversed. The statute (BR. 5,, chap. @, aec. 3), provides that 
no injunction ohell be gravted without previous notice of the time 
and place of the application unless it ehall appear from the bill oF 
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affidavit accompanying the mame that the rights of the complainant 
will be unduly prejudiced if the injunction ia not issued immnedi- 
ately and without sueh notice. There can be ne presumption in faver 
of such action without sotice. The applicant aust, by @ proper shows 
ing of facta duly verified, bring bimeelf within the exesption mene 
tioned in the statute before he is entitled to an injunction without 
notice. Brin v. Craig, 156 111. Apo. 30%; Grabareki v. Stankovies, 
279 dd. 45. Sueh allegations as ave contained im the documents 
mentioned herein which even remotely tend te show undue prejudice 
are based woon inforvetion and belief and are for thet reason ine 
oufficient as a basie for a temporary injunction without netice. 
Graberski v. Siankowiex 220 Ili. App. 
602, 





Selther the original bill ner the amendment therete 
eonteined @ prayer for an injunction ond were unterially defective 
in that reepect. fhey contain nothing indicating an intention te 
apoly for an injunction against appellent. A prayer for an injuno« 
tion is essential to the valid granting of « preliminary injunction. 
Primeer v. Patten, 22 111. 620; 41) v. foxbel, 91 122. App. 272; 
American Pine Arts Co. v. Yeight, 103 14. Be, 

The recerd shows that these well eetablished rules of 
chentery pleading and practice were not obeerved in the ense at 
bar, 

the order of the Cireait court granting the injunetion 
in reversed. 

REVERSED. 
Gridley, ?. 3,, and Barnes, J,, conowr. 
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INTERLOCUTORY APPHAL 
PROM CLBCUIT COURT oF 
COOK COUNTY, 


2241.4. 660 


BA, TUBTICR BORAILL DELIVERED THE CPINIGH OF THE couRT, 


Thie case wae consolidated for hearing with the pre« 
eeding case, No. 87636, whieh was an appeal on behalf of the Lake 
State Bank from the game interlocutory order granting « preliminary 
injunction that is invelved in the case at bar, the only difference 
in the two cases being that the present appeal ic prosecuted by 
the VWashingten Cefifee Shop Company, « corporation,whish was one of 
‘the defendants in the original bili, and the other was proseeuted 
by the lake State Bank, which was not o defendant in the original 
bili, ; 

the allegations of the original bili of complaint and 
the subsequent pleadings in the ease ami the interlocutery order 
entered by the Ciroult court of Cock County December 5, 1921, 
granting the preliminary injunction, from which both sppeale were 
taken, are get forth in our opinion thie day filed in this ease 
upon the appeal of Luke Gtate Bank, number 27656, and need not be 

The contentions of the eppellant in the present appeal 
are the same as those involved in the prior case. No additional 
questions of law or fact are involved herein requiring further 
attention from this court. the reasons for our deciaion indicated 
in our prier opinion contre] our decision in the present appeal. 

The order of the Circuit court granting the injunction 
herein is reversed, REVERSED, 


Gridtey,-P: J., and Barnes, J., concur. 
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VS. } 
OL?Y OF CHICAGO and cHARLES a, f 
T2NORRIS, Saperintenpent and 


f of Police 
Fratnts spe in Srror. 


of Police of the City of Gnhieage te issue & permit te the Aies 
Glonent Phetures Company te exhibit a certain soving picture in 
Chisags, which persit had been refused. Wer 
The defendants filed a general demurrer, whieh was if 
overruled by the court, and electing to stand by the demurrer | : 
judgment was rendered awarding the writ of mandamus, Defendants 
are seeking a reversal. i 
Bandacus should cnly iseue te comvand the party te 
Whom it fs sdéressed te performs seme spose! Mie duty which the re- 
ister is entitled of right te here perferned; and while sueh a 
party may be compelicd to act in the performance of his duty, 
"he camot be contreiied in his judgsent or compelled te exercise i 
his discretion in « partieular marmner by means of this writ.” ‘The ; 
primary object of mandamus “ic to stir up the inaetive or neglectful — 
officer to the discharge of hic cuty." Beople v. Webb, 256 [1k. 364y 
This court kes heretefere had occasion to consider the 
question concerning percits te exhibit moving pictures. Logpis am 
Guggenheia v. City, 269 I11. App. 582; and in the same volume ane & 
muuber of Like cases, at pages 586, 588, 591, 595 und 596, As was 
said in the first of these, “the function of censorship is bates he 
Shite bn chereaven, calling for the exercise of sound disorets - 
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with whieh the courte rill noi entinawity iuterfere except in a 
clear case” of abuse. 

We eoneider this petition with these principles im wind. 
The petition alleges that the refusal of the Guperintendent of Police 
te grant the permit was wilful, arbitrary, cepricions and prejudicial 
to relator, These are mere conclusions of the pleader and are not 
aduitited as facts by the dexurrer. We allegations of fact to support 
these conclusions are presented, 

The petition alleges that ome Alice Clement is a police 
Woman with great experiasee «ith young girls who have been inveigled 
into inwerval places, and that it is ihe intention of ihe relator te 
Wew tale experiance as the basis for a picture. ‘The name of the 
pieture ia "Drege of ihe Uliy.* it purports to ahow the experience 
of & young country Givi weeting a stranger by fliviation, whe by 
falee prowiges persuaded her to leave her nome to come with him to a 
large efty where she ie compelicd to go io cabareta sad resorts of 
lew vepute; that Alice Clement, secking her, visite cabareta, opium 
doints, and oiler pleses of tne underworld, Une of these plages is 
raided and one of tke giris taken inieras the e/ficer aw te where the 
innocent country gir] may be found, and the ofSicer thereafter finds — 
her just in time to save her from brutal treatment at the hands of 
the wan whe lured her froa home. It is ut once obvious fron the 
Gharaeter of the proposed picture as thws described, that it would 
be @ question for the exercise of discretion and judgment as to 
whether i¢ should be peruitted to be publicly eshibited. It secus 
toe be a picture whieh under tne tenususe claim ef having «a aeral pure 
pose, is in feeb devised to make sensy tnreugh the appeal te orurient 
ouriosliy, 

We finé ne abuse of the diseretion vested in the chief 
of police in bis refusal to grant a permit to exhibit this picture. 
Ruther the regord shows that the diseretion was wisely exercised, 
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The judgsent of the Cireuit court is reversed ani the cause is ree 
manded with directions <9 sustain the dewurrer to the potition, 


WITH DIRECTIONS, 


Dever, P. J., and Satchett, J,, concur. 
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UNITED Sr Aree WIDELITY aND é 
GUARANTY SGUPANY, a Garporation,g’ 
Appel 


UF CHIUAgO. 


e 
f ) AZZZAL VROM BUMICIPAL COURT 





Plaintiff’ breaget aulii to veeever certain expendie 
tures for which, 16 wau clatsed, defendant was obligated under ihe 
provisiona of his applicaticu fer a surety vond guarantecing the 
performance by him of « certain contract, and upon trial by a 
jury hed Judguent for $2626.74, from which defendant «appeals. 

The application or contract of indemity upon which 
plaintiff desued ite carety bond contained an agreement by the 

"te indennify, and keep indemnified, the suid company from 
Sieeetl Chak Gad subaanbs of’ vaahevie kind ey satay cata 
said shall or may, for any cause, at any time sustain 
or ininy, ox be put to for or by reason or in consequence ef 
said company having entered into er executed said bend.” 

Do the expenses in question come within the scope of 
this provision? This was a question ef fact prenerly sabnitted 
to the jury end the record justifies its conclusior in the af- 
firnative. 

The facts substantially axe thai in 1912 defendant 
contracted for the purchase of certain property in Chicago, which 
he wished to change into 4 warehouse. le also contracted with the 
Ghicago Junction Railway Company for the construction of a ewiteh 
track te his property, agreeing te furnish the railway company 
with a surety bond for the faithful performance of his promises in 
the contract, He thereupon executed an application to the plain- 
tiff company for the iseuance of euch a bond, which includes the 
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agreement of indexmity above quoted. The switch track was Laid 
but defendant Was unable to make payment ag he had agreed and 
Plaintiff was notified ef this fact by the vailesy coupany ant 
advised that the amount due wae $12,076.12. Then followed ne- 
gotiations and conferences locking to some arrangement wherehy 
the obligation ef plaintiff under ite suxety bond and of the 
defendant to the rellway company would be eatisfied ond plain- 
tiff aleo protected. The law fiew of Judsh, Willard, Woir & 
Reieohmaun represented plaintiff in these negotiations. “Linesses 
testified te « number of conferences with reference to ine situn- 
tion often laeting several hours, Defendant seams to have been 
eubarraseed financially and unable to meat hie obligations. 
Proposals were eubaitted to the attorneys fer the plaintiff and 
investigated by then. 

Quit wee coumenced by the Ghicage Junction Kailway 
Company against beth plaintiff and defendant; subsequently plains 
tiff paid the railway company the full amount of Lie claiz. ‘The 
muit, however, proceeded to judguent, which was entered against 
both the surety company and the defeniast, Le Moyne. his judgnent 
Was sesigned te a Me, Saryeall, who was the resident seeretaxsy of 
pileintify. Bventually plaintiff wae able to veluburse itself fer 
ite payment to the railroad sowpany by sequring (5,000 out ef the 
purchase money of a piece of property sold by defendant, and the 
balance by an execution Levied on certain shaves of sioak of a 
storage warehouse company. 

The attorneys for plaintiff rendered « bill fer {2500 
for thelr services in this matter, and the evidence shows (hat 
plaintiff paid this bill in geod faith, tir, Phillips, « lowyer, 
and in charge of the claim depertment of plaintiff, testified that 
he Was personally familiar with the entire traneaction from the 
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time defendant wade default in his contract with the railread com 
pany; that he attended many if net most of the conferences in the 
office of plaintiff's attorneys, Bis testimony explains in detail 
the efforts made te seoure performance of defendant's obligations. 
thie witness aleo testified thai be kept a record of the matter in 
@ diary and checked up the sttorneye' bill as to time sonsumed; 
that he was familiar with the rates that lowyere charged as he 
employed lawyers in various kinds of litigations and that from 
his faniliarty With the ucuai and customary fees in Chicago, he was 
of the opinion thet the charges were fair and reasonable, and had 
been in good faith paid te the attorneys unen this belief. 
Defemiant seems to contend that because he admitted 
that he had no meriterious defense to the claim of the Chicage 
Junction Railway Company begause of his default under his contract, 
thet there should have been no attorneys' fees incurred by plaine 
*iff. It ie sufficient to say that (1) the evidence does not 
show any item of charges for services in the trial of that ease; 
(2) whether defendant did or did not have a meritorious defense is 
immaterial and does not affect his sbligation te reimburse plain 
tiff for counsel's feoe of whatever kind, weigh plaintiff might in 
good faith ineur by reason of or in consequence of Abs surety bond. 
The argunent of counsel for defendant is based upen an 
erroneous theory which was also foliewed by the trial court. ‘the 
@ane was tried as if it were o suit brought by an attorney against 
@ Glient te recever attorney's fees, In such a case the burden is 
upon plaintiff te prove every item of services rendered, the 
neceasity therefor and the reasonableness of his charges. The 
plaintize here was required by the court to make out such a case, 
which was more than it was properly required to do, Plaintiff 
meeded to prove only that the services rendered came vithin the 
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indemnifying obligations of the application and that they were 
actually paid for by the plaintiff, An attack upon the geod 
faith of euch expenditures is a matter of defense, and unless 
bad faith is shown which would operate as a fraud upon defendaat, 
plaintiff is entitled to recover, §. 3. Bigelity & Guaranty de. 

v. Tittle, LZ lewa, 352; Morrison v. GLEE RAGEAE Be 
350 Georgia, 56; Cooupacn favier, 72H. Vs 58. 

It is claimed that the service aheete of Judah, 

Willard, Yolf & Reichmam containing the {tenined bill of services 
were improperly aduitted in evidence, as ne proper foundation was 
laid for this, ‘The point might be geod in « suit brought by an 
attorney against a client to resever attorney's Teas, but this is 
mot auch a gage and any error in ite intreduction was not importe 
ant, Zurthermore, plaintiff offered o statement containing the 
sane items te show payment by plaintiff to ite attorneys. Upon 
objection this was oxcluded; this was error, it should heve been 
admitted ace tending to show the good faith of plaintiff in paying 
the bill, 





Other points are suggested in the argument of defend} 
ant, which are not made in hie brief, This is in vielation ef 
ule 19 of thie court and such points will not be noticed. 

We are in aeeord with the conclusion of the Jury on 
the questions of fact as to the character of the attorneys’ sere 
wiets rendered ond their relations te the indeandfying obligation 
of defendant. Although unnecessary in the first instance, plaine 
tiff proved that the charges for such services were reasonable, 
usual and customary. 

He substantial defense has been made, and the judgsent 


APFIRKED, 


Dever, P. Fey and Matehett, pt egneur. 








ease vss batt 1 we oii lai sew vt My mt | 
















we Maes AALS «+ 
‘ght x - il 


aietrias ‘ie Lfid besdemt? oof pnt 
Med moirednve? menery on we oor 
ns et Geer Shue 2 xh Seny ot me fet 
wt RBRY od noe at yecrate Kovedes of tual Le a tom 
atroge! tar sev mpitoubovdud agt ab tore yun bine vem 
G<i potathiaes tunandade o bexnthe Tehintake 
fee) .avewtoids wt of ktttotalq of decom, . 
moet see Stvete 42 seeave war shat ‘thekeane wae | 
patent oi sD eutnty Yo Abie ped ots wes bull arkonee # 





tallies: Silas enh te a4 senate it oF ne ae ave, 
detain eaticetinconnt tt oF eaohankon thee foun ‘1 
witty ,donnreek tot ate 0 quanesommn saaoetbith 
ei: Sea easitonoh cian et smut oa 





Fe ee ae TP ate 
i me Re 






APPEAL PROM MURICTPAL COURT 
OF CHICAGO, 


~241.4.660 
MR, JUSTICE MeSURGLY DELIVERGD THR OPINION OF THR GoURT, 


Pigintiff, in « exit for peseession of certain prenie 
pon, upon trial hed Judoeent veon an instructed verdict, and from 
this defendant appeals. 

The reserd shows that defendant at ore time hed rented 
frou plaintiff the building at 601-609 South Wabosh avenue in Ghi+ 
eago, ond that following considerable Litigation over the question 
ef yoesession « written contract was ectered inte August 6, 1920, 
wherein was reeited a orier forcible detainer suit between the 
partice, a fudement therein, and an appeal to the Appeliate court, 
subsequent iy Aiemiesed; alee the Lasuenee of a writ of restitution 
and « motion by defendant te quaah the seme end ite denial and an 
appeal to the ippediate eourt from that order. The contract fur~ 
ther reeited that the parties, im order te aveid further costs of 
litigation and in consideration of $10, agreed that the defendant 
Peleased and waived 11 errors which intervened in the entry of 
said judgment in the forcible detainer suit or because of denial 
of the motion to quash the writ of restitution, and that ail 
agreexents ond contracts of every kind theretofere existing were 
@ischarged ond in coneideration of all these matters defendant 
agreed to move out of these premiees ant vacate the sane on Oe 
tober 1, 1920, and deliver up possession to the plaintiff, and, 
further, that any acceptance of wonay at any time thereafter by 
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the pisintizf fron the defendant by reason of the secupancy of the 
prenises would not establiah the relationship ef landlerd ond tenant 
nor affect in any way the presecdings or judmaent for possession 
already renierci, ner prejudice the plaintiff in enfereing any of 
ite rights by reason of paid judguent. 

Fiaintiff to maintain the present action intreduced 
this decwnent and ales ite demand fer iemediate possession served 
upon defendant Decesber 6, 1920. 

Defendant ascerte that he was a tenant at will after 
October ist, and therefore was entitled to thirty daye metiea of 
termination, Reading of the contract above referred to disposes 
Of thie claim, it is a definite agreement by defendant to vacate 
on Ooteber 1, 1920. I% needs sowe act of the landlord to teruinate 
® tenancy ot will, but this is not necessary where the time of tere 
mination is fixed éefiaitely by agrecuent ef the parties, 

Tt ie next said that the court committed orefudictal 
error in net permitting defeniant te show that he pif vert for the 
wenth of Orteber, 1920. Inepection of the record dose net support 
this, The evestion to which the court miatained an objection was 
whether the defendant had “paid rent wo until the month ef Octchber, 
1920," Im view of the provisions of the contraet, this\ was shally | 
fematerial. Oefendant's argument is predicated woon an wroseens 
etatement of the question in nis abstract. 

There was no proper offer to whew that rent for October 
wan paid. What offer there wae, wan coupled with en offer of other 
matters imuateriai and improper, and the effer with reference te O¢q 
tober wae at variance with eny queation asked. 

There is no merit in the defense presented, and the 
Sodqment is affirmed, . 





Bevar, Be Tey sii nolinetis Jey concur, 
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Defendant in Mrror, 


AMERICAN PAPER PRODUCTS Co., 
a Corporation, 


ERROR TO MUNICIPAL COURT 


vs. 
; OF CHICAGO, 
MARTIN.FORSBURG TEAMING Cod, 
a Corporation, f 
Plaintiff’ in Brror. >) ses ie 
tS waatA Ree 
Pd “= 64148 CJ \ @:) 0 


rd 


f 
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MR, JUSTICE GeSURELY DELIVERED THE OPINION OF THE COURT. 


By this writ of error defendant seeks the reversal of 
a judgment against it upen 2 verdict of a jury for 3500, The con- 
troversy arose out of a contract between the parties whereby defend- 
ant, who is in the teaming business, agreed to handle the Chicago 
,eartage of plaintiff from April 29, 1918, te December 31, 1916, and 
after heaving performed the same until about June 1, 1918, defendant 
refused to proeeed and notified plaintiff that they would not make 
any more deliveries of plaintiff's freight. Plaintiff was therefore 
ferced to go te another teaming sempany and to pay this company more 
than the contract price with defendant. This suit is for the excess. 
Defendant filed a counter claim and introduced evidence 
tending to prove $256.36 due from pleintiff for cartage up to the 
time of defendant's regsicsion of the contract, and this is admitted 
by plaintiff. 
The contract in question was as follows: 

‘YWartin-Forsburg Teaning Co., 

141<143 RK. Market Stes 

Chicago, Iii. 

entlemen: Referring to our conversation, we accept 
prepositien to handle our Chicege cartage from April 
» 3918, to December 31, 1918, on a basis ef seven and 
three-quarters of a cent (7 3/42) per ewt. anywhere within 
the city limits of Chicago. 
Goods are to be received at any freight house or team 
track within said limits. It is understood that in case of 
delays in delivery of goods after arrival and notice has been 


sent you by the railroad you are to pay demurrage, which may 
accrue, 
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in entering into this agreement it is understood 
that you are to make prompt deliveries to us, and if st any 
time your service is sot satisfactory to us, and you cannot 
remedy this, we reserve the right to cancel gaid contract or 


agreenent. 

It is understood that your auto trueks or wagons 
are to carry signboards on each side, advertising our eompany 
and business at all tines, 

Yours very truly, 
AMBRICAM PAPER PRODUCTS CO., 
R. i. Pollak, 
Treasurer. 


Accepted: 
MARTINe-FORSBURG THAMING CO, 
a, Bs Martin, Pres," 


Sueh a contract is not undleaterel but mutual, It con- 





tains the written acceptance of defendant and also its performance 

was undertaken and carried out for 2 time, Obvieusly the contract 

could not state with accuracy the amount ef plaintiff's eartage 

for the period eovered. The contract was to cover all the gocds 

consigned to plaintiff which might arrive at any freight house or 

team track in Chicago, and was to be paid for at the specified 

rate of 7 3/4¢ per ewt. Such contracts have been repeatadly held 

to be mutual and enforceable. Dreiske v. Davis Colliery Uco., 156 

Tli, App. 2091; Iliigois Life Ins. Go. v. Boifeld, 164 111, App. 582; 

Phelps v. LaSalle Hotel Co., 209 Ili. App. 430; Butterick Publishing 

Se. v. Whiteomb, 225 T11. 605; Hastern By. Co. v. Tuteur, 106 §.¥.R. 

1067, (Wis.); Minnesots lumber Go. v. Whitebresst Goal Go., 160 

Til, 85; Bred Alien ete. Co. v. JohngeManville Go., 211 111. App. 217. 
Defendant sought te justify the rescission of ihe ¢con- 

tract by attempting to show that thers was a general custom in ferce 





Pak Legee 


in the city of Chicago in such matters, requiring the owner ef the 
merchandise te furnish the teaming company vith charts showing the 
exact location of the merchandise in the freight cars and that the 
eharts furnished by plaintiff in this connection were so inaccurate 
as to prevent and delay defendant in locating the goods, and that 
by reason thereof defendant refused to proceed with the contract. 


| ge: 


: 
CaN mot { i 
«RR ee iE 





















‘pectexebaw af I tremmenye ‘phate ie amt 


Fins oe ee stebete fl Stal 


902 3 


6. oe tees 3 tee a reetanoe * a se bie ey 
taazsnos eit. waxetydo out ie wor ‘him sotaton has 
; ote ot Yitindale Xo feawme edt yoorunne, 9 de ete dan bd 
ison: ooh, Lhe nereo of aan voenenee ae _sberevon Ming: Wee 
‘ae Bowed sig loxt Yeon ta ovivses Shy don dohin, ¥ Ate 
 eEhidegs etld ts 202 bhay od of ome dae 


mibiblsis Sekgattels 208% eek AEE 908 sh ada ab ts - 
AH COL ogee’ .v 192 WA wept p8Ob 111 O88 ydnge - 
OE «ad daa sna v a2 sadn adam (8 | 


60 oc? To noleriwerx oft Yiitewt of tame. 4BD06 
EO Aeense 5 ye sate sat one ne sg 


ont axtinioi bien Biiw ogee gniness ot atm heren 
act? sat tinh atap tiated ot ai epdhuadonom det 

sternscank oa 979 meldoonmen ably me Ys keakeker odin 7 
0 Ses Reh te wetted is aorta \ : pin b 





\ 


These are questions which under proper instructions were submitted 

: to the jury. Prom the evidence the jury properly coul¢ find that 
there was no general aud universal custom requiring the shipper to 
furnish such a chart; that whet cherte were furnished by plaintare 
were furnished voluntarily tc assist defendant; that whatever charts 
may have seen furnished by consignees could only show the apvreximate 
location of merchandise, for the reason thet it le impracticable te 
show by chart the exact Icestign of the various shipments in a 

"pool" car and that plaintiff's charts shored the loestion of the 
merchandise as near as was practicable. 

There is some reason to believe the assertion that the 
substantiel cause for defendent's refusal to carry out the contreet 
wee that it developed that the contract price was lewer then would 
be profitable te defendant, 

There is no reason to reverse. The judgment is right 
and is affirmed. 

AFFIRMED. 


Dever, ». J., and Matchett, J,, eoneur. 
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SRAGK TO CRINIVAL COURT 
OF GOOk COUNTY. 


" JOATA. 661 
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Tana THE QOPIAIGE Gf THS Gown, 


Defendant wee charged «ith stealing four trusses and 
ether goods and ghaticla of the Commun Genoe trues Company, a cor 
poration, and upen trial by a jury wae found gallty amd sentenced 
by the court to serve alxty 4aye in the House of Cerreetion and to 
pay « fine of $50, 

The evidence fully justified the verdict. Defendant 
had worked for the Comeen Sense russ Company for several years as 
a saleonan, In Deeesber, 1919, he opened a plage of Yusiness of the 
game gort on his own acecunt, owning it the Mapture Applianes Cou 
pany. Ne contineed, however, ico work fer the Coxmen Sense Truss 
Gonpany a@ olerk on two afternoons of each week, Sia ompleyera did 
net keow that he was im business on bie own account, On the after | 
noon of Warch 4, 1950, two police officers sar hin leaving the 
Dudiding occupied by the Common Sense Truse Company carrying ® paeke 
age wrapped we ond fastened with tape, The officers avked nigAe 
wheat he had in the peckage and he replied that ha bad some surgieal 
applianee gocde whieh he was using ag secples and was taking them 
to the durgiecal Appliance Conpany, another concern in similiar bueie 
ness. The efficers opened the package and found that it contained 
trusses, suspenseries and similar articles of the kind dealt in by 
the Gonvon Sense frusé Company. “he offleers then took defendant te 
the Surgical Appliance Company and were there tei’ that thia concern 
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@ealt in the same kind of goede and did net wish the goods of the 
Common Sense Truss Company, Defendant then being accused of telling 
@ falechood about where he wae solinme wiih the package, said he wanted 
to take them te Montgomery Vard & Compony te chow them the samples. 
The efficers then took him to bis place of business, the Bupture 
Applisace Company, and My. Parker, the president of the Semoon Sense 
trues Company ani defendant's amileyer, was sent for, Me cheeked up 
the stock of goods in defendant's place of business, which contained 
surgical avpliance goods, cost of whieh hed boen manufactured by 

the Comepu Sense Truss Company, Parker identified six abdewinal 
supporters found in defeniant's steak and he testified that they 
were the property of the Comen Senee Truss Company. He algo tosti- 
fied that these supporters were in his etoek en Yareh 20th, but on 
Mareh 22nd were wiesing, and that the Cemszen Sense Truss Company hed 
made ne sales of sbicminal supporters between the stated dates, Dee 
fendant claincd that he geld these te hisself and put the money in 
the cash drawer and had nade an entry im the ensh bock, Hevever, 
the cash book was used upon the trial and Parker denied that there 
were any entries in the cash book for amy goods purchased by defend- 
ant, and defendant did not undertake te indicate any sueh entries, 
The goods in the package were 211 from the Commen Gense Truss Come 
pany and defendant claimed he had so right to take thes fer sasples. 
This was denied by Ur, Parker, whe testified that defeniant waa en- 
ployed only te sell goods in the store and that he had no right to 
use sarsplew ee te s@1) their goods outside of the atore. Altheugh 
@efondant introduced some evidence fer the purpese af showing that 
he bought some goods frox other parties, which say have included 
some articles which had been manufactured by the Common Sense Truss 
Company, much evidonee was not definite or convincing. Im any event 
there was nothing to contradict the evidence am to the ownership ef 





sudaete oe * 








Seen age merece Oe te th at a 
gatiios to anded ant? dnabee es emai’ veares vs ~~ 
sehuee act bios yupewtney wht tw exten mow at onbte dodw Rigdhenel 

eeadqmos ats wats wait OF nad § bah yorooyentt @ 08 woth « : 
ermbqics dt yemaatood 29 omete abet oF ube xed amds wenolete omit 
ours mgema® dot Yo tmablavky of? ,umdeet .wit Rea poneqent womad oe 
Gt Sedyet> 9% act some son suseptgae e*Panbuotah Dew ened amaeE 
vs cies mchentnn sk abooy te gets’ eet 



















ne Sud ,8IOR Acual ge deete abd <2 wrew pant 3 
seicannn Nicresinin soc, on son celles Sk 
MoS hati Aedioda od ceowedeel exe dunergte escheat: Dior ambal " 

ah Yemen oid in Sie Liseatd-of oomis btua od duit Roabete elle 

stemmed! coo Mad wid wk orton oe hom Dat ene tama af 
frei? ait bolas “easmw’ dee Siedd oxié wager seman mane: smal ie 


wade ous Yor Weotset oF omebumbade Jom hhh smahony Rae ye 
ee WRIKT GERee cman Mele cura? (sa mom wapsbson Wd ik 225 oe 
 pteelaeieen RA 10084 OARS 95 Miike & dnd A Mpaab hs a 
Mie Nae Amcbes ied Sees DOKL Jaws qb, y rosea: sen yt betnad nor abt 
00 $8gis om bad of ford Low wate add oh showy Shee bi% i 
Metis somsixe 92) 26 woketan ahoon skect Atee emg 
saa ESE Ra 26% oot. bre ease: j 
fe onan genes aft Uc Set ciman etd Ma Mae re 
hate ek eAlwotiaee 10 Bin) toh tom wa mobo 
Re qkiiemoners welt, stime samobewe att ay thar Seo 08 tas 






















the six abdominal supporters and the articles found in the package. 

It was sufficiently preven that the Gemrmon Sense Truss 
Company was a corporation. It was a0 testified by lr, Parker, the 
preoident. There wae no objection te thio teetimeny and 4% was 
therefore unseceseary to sake core strict proof of the existence 
of the eorporation., Feqpie v. furger, 200 111, 284. 

There ie ue substantial varienes in the charge of the 
indietaent that the stolen gocde ware the property of the “Common 
Sense frase Co., a corporation,” and the evidence that the owner was 
the "“Coxmen Sense Genpany, & corperation,”® "Go." ie the usual abe 
breviation for *company,* and no objection was made uoom the trial 
te the testimony which used the word “company;” hence any ebfdeetion 

The ownership ef the Cemmen Senseo Tries Company of the 
stolen articles wan oufficiently proven, se wae the theft by the de> 
fendant, There was ne error in the record, «ni the Judgment te af 
firmed. 

APPTRRED, 


Dever, ?, Tas aed Matehett, Jes COTIUY » 
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| PEAOR TO MUNIGWPAL GouRT 
ta ba 1 ; OF ¢HICago, 
» MetGAL s * i 
ou in herr of a 
ve 994 LA. 661 


MR, JUSTICH MeSURELY DELIVERED THE OPINION GY THE couRT, 


By this writ ef error defendant seeks the reversal 
of sw judguent against it, upon irial by the court, of $1246. 

Plainvif? asserted by his siaiement of slain that he 
hed paid $1,000 in two installeents of 500 eash for the purchase 
ef stock in the Consumers Steel Corporation and that defendant, 
alinough often requesied, had failed and refused te deliver such 
Steck to plaintiff and that plaintif{, eleoting te reseind the 
eomtrvact eof purchuse, brought suit for the money paid, Defendant 
Genied that the money was paid for the purchase ef stock and ale 
Jeged that it wae pald as an investment in a joint enterprise which 
ae in view the crganization of a company for the manufacture of 
steel beet that because of the default and failure of certain other 

parties /were jointiy interested, the enterprise hed net yet mae 

Pailure of defendant's siterneys to observe Rule 19 of 
thie court with veference to the form of a brief has made it some 
What diffieult for us readily te determine the points relied upen 
for reversal. 

The first point apparently is the alleged abure of 
discretion by the trisl court in refusing te grant a motion by 
defendant for continuance when the case was called for trial. 
After previous contimiances defendant at the last date when the 
case was Called for trial, moved for continuance on account of 
the absence because of sickness of Mr. George A.Turley, secretary 
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and manager of the defendant company, and « neoeesary witness. This 
motion was supported by the affidavit of Turley ac to what he would 
testify if present. Plaintiff admitted that if Turley was present 
he would testify as stated in hie affidavit. The sourt thereupen 
refused to allow a continuance and the case proceeded te trial. 
Under section 63 of the Practice Act, under sush cireunstences, 

*if the other party will sdmit the effidavit in evidence, the cause 
shall not be postponed or continued.” It has been eo many times held 
proper to refuse a continuance under such cirewsstencea that argu. 
ment ig not negeseary. Among the canes ao holding are Qraff v. 
Brown, 88 {11. 89; founty of Hontgomery v. Robineon, 85 Ili. 174; 
The American Car and Foundry Co. v. Hill, 226 T11. 927; Judson v. 
Schlee, 120 fil. App. 367; Ferrell v. The Southern ULlinois Hailway 
_& Power Go., 206 Ill. App. 169. 

To supyert plaintiff's claim thet hie payments were 
for the purchase of stock in the Consumers Gerporation he introduced 
two checks for 2500 each, whieh contained netations that they were 
given for thie purpose. Wefendant claims that the continuance should 
have been granted because the witnecs, Turley, might heve denied cer~ 
tain points concerning these cheeks. These checks were admitted in 
evidence without objection and ne motion for s» ceantinusnee on this 
@round is in the record. @uch « queetion can aot be raised for the 
firat time on appeal. There wee evidence that thone notations were 
on the checks at the time they were given to defendant, and plaine 
tiff tentified that the second check was given to Wr. KeYeal, who 
‘was present at the trial and testified. There cannot be a new trial 
eolely to give parties further opportunity to procure evidence. 

As to the question of faet, it wae not disputed that 
plaintiff paid $1,000 to defendant in two instalimente ef 9600, 
that defendant has not given or tendered to plaintiff any stock in 
the Consumers Stecl Corporation or tendered back any of hie money. 
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Mer is it disputed that the receipt which defendant gave plaintiff 
for the first payzent bears the notation that it 4a "a/c Consumers 
Steel Stock,” nor that this corvoration was in existence at the 
tine paysents were made and that for mere than a year after the 
last payment plaintiff frequently demanded the delivery of the 
stock or the yeturn of his meney, ‘These facts in connection 
with the notations on the cheeks sufficiently suppert plaintiff's 
version of the transaction and negative defendent's vervion, 

fo sufficient reagen appears for reversal, ond the 
| $udgment is affirnes, 
APYIRWED, 


Bever, », Fey aad Batehett, a eoneur. 
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" APPBAL, FROM MUNICIPAL CoURY 
@F GhICAKO, 


"2 243.8. BEY 


WR, JUSTICE MeSURELY USLIVEREL THR OPINTGN OF THE COUR?, 


oat 


This 16 an appeal by defendant from a judgment against 
hin of $540. 
the guib daa brought upen a promissory note for $500, 
with interest, exseuted vy defendant to the order of plainti?f. 
the abstract shewa that after plaintiff's statement of claim was 
- fiieG in the Sunicipal eourt, defeniant apyoared by attorney and 
secured an extention of time to file an affidavit of merits, Guch 
en affidevil was subcequentily filed and the abstract shows that on 
motioa of plaintiff thie was atricken from the files. As defendant 
dees not in hie bries attempt te support his affidavit of merits, 
nor ¢ouplain of the trial court's action in striking it from the 
files, it is unnecessary for aus to comment thereon. The next order 
appesring is the abstract is: “Defendant defeulted for «ant of 
affidevit of merits. Judement entered against defendant for $540," ) 
Defendant preyed an appeal, which was allewed on filing a bond and 
bill ef exceptions. fhe only information the abatract gives us as 
te motiene or any other proceedings before tae aeurt sot sontained 
in the statutory record are the words, "Bill of Exceptions. * 
Defeudant here argues with censidereble earnestness 
ae te the wight of a defendant to be permitted to amend his sleade 
ings. ‘the argusent assumes some arbitrary denial to defendant of 
eave to file an amended affidavit of merits. As we have seen above, 
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the ebstract fails te diaclese thai any sue motion er request was 

made, or thal the court refused to pereit the filing of another or 

anended affidavit ef merits, “nere is therefore nagtuing before us 

en which defendant ean predicate ihe error claimed to have ceourved. 

lech v. Glaygoo], 122 (11. 597; Jones v. Senmicott, 63 ILi. 

{ Shieago azehiieciueas tron Yores v. Makey, 93 IL1l. App. 344. 

Wo will net seareh the record te find grounds Zer 

Peversiag a judgewnt. sash grounde must appear in the abstract. 
she judgaent must be affirmed, 















APFIRUED, 


Dever, >. J., and Sateneti, 7., concur. 
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MORRIS LOWENTHAL, Doing Business 7 
as GARDEN CITY Wiyt GRADE COMP AgTY 

Appellee, ¢ 
§ APPEAL FROM MUNICIPAL VOURT 
vs. , ; ) 
g OF CHICAGU, 

CHICAGO MERCANTILE OGie, wi 


2 241.A.661 


MA, JUSTICE MeSURELY DELIVERED TRE OPINION OF THE COURT. 


Plaintif? brousht suit to recover the contract price, 
$400, for window shades sade and installed for defendant, and upon 
trial had a verdiet for this amount. From the judgacnt thereon 
defendant appeals. 

Defendant ascerts the job was poorly done. Plaintiff 
replies that it was done etrietly accerding te contract. 

The jury properly could believe that defendant was 
moving from one location to another and desired window shades for 
the new location; thet a salesman of olaintiff had a conversation 
with Mr. Stonehill, president of the defendant company, in which 
Mr, Stonehili said that he wanted the shades moved from the old 
pbuilding te the new one, as they had been used only a short time 
and were still good; that he wanted as much of the old window 
shade cloth used as possible and all the ol4 rellers. Subsequently 
a written estimate was made by plaintiff to defendant at a price of 
$673. This writing contained this provision: 

Weis Siakh of etedow thadeh nee hung oh your prevent isentien 
that ean be used." 

Mr. Stonehill objected to the cest, saying he wanted 
as cheap a job as possible, and he was teld that by omitting the 
show windows on the first floor the job cowld be done for $400. 


this proposition was accepted by letter from the defendant. The 
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work proceeded and was completed about two weeks thereafter, Plaine 
tiff used about 95 old shades ond 52 new ones for the job. ‘The 
shades were of different sizes. in fitting wp the windows of the 
mew building all of the pieces bad to be cut and many shades were 
made of two pieces fastened together, calied splicing. There was 
evidence that the same job made entirely of new material would be 
worth about $1,000 or over. 

The legal points made by defendant de not seem to be 
applicable to the present situation, There could be no implied 
Warranty of waterial in this case, where the contract eumtemplated 
the use of defendant's old window shade material. 

The question for the jury te determine was as to the 
contract and its performance, and the evidence justivtied the cone 
@lusion that the contract was as claimed by plaintiff and that there 
Was a sufficient performance of it by pliaintiff. 

Defendant suggests in argument thai there was error in 
@ertain rulings of the trial court, but such points are not meade in 
the brief and henee will net be commented upon. See Rule 19 of 
this court, 

There is no veversible errer, and the judgment is 
affirmed, 

AFFIRMSD. 


Dever, FP. J,, and Matehett, 7., concur. 
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MUR. JUSTICE MeSURELY DELIVERED THE OPINION OF THE COURT. 





Plaintiff brought suit in an action of foreible de- 
tainer and upon trial by s jury was defeated and judguent was 
entered against him, from which he appeals. 

Plaintiff is a lessee of the premises in question 
under a written lease from the owner for a term commencing June 
10, 1920, and ending June 9, 1923. The defendant being in posse 
@esion and refusing to surrender, thie suit was brought. 

As there siust be another trial it is unnecessary to 
comment fully upen the facts. 

Plaintiff asserts here that the trial court committed 
prejudicial error in giving certain instructions, and defendant 
replies that as the bill of exceptions contains no instructions, 
they are not properly befere « court of review. This reply is 
well made, However convincing plaintiff's argument may be as to 
the prejudicial character of these instructions, they cannot be 
considered by us, as they are not properly preserved in the bill 
of exceptions. mwell v. Hess, 298 Ill. 459; C. M. & St. 2. 
Ry. 0. v. Harper, 128 111., 384, 


There was in the evidence a written lease of the 





premises signed by defendant and the owner by her agent, for a 
term commencing December 1, 1938, and ending April 50, 1920. 

Apparently this was introduced by plaintiff for the purpose of 
showing that the term of the demise to defendant had ended and 


that she was no longer entitled to possession. Defendant asserts 
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that this lease was void because there was no written authority 
under seal frou the owner to the agent for executing the lease. 
This is immaterial in the present case. The lessee accepted the 
lease and performed its covenants and the term thereof has ended. 
The lessee cannot now, in the present action, claim that this 
evidential lease is void. 

The trial court improperly permitted the defendant to 
testify that at the time she signed this lease she was promised 
that thers would be thereafter inserted a provision concerning the 
installation of het water appliances ani that she would have six 
months’ notice “to move out.” it is too well known to require 
citations that parel testimony of this sort, tending to vary the 
terms of the written instrument, is inadmissible, The admission 
of such evidence requires a reversal, 

 ‘Bredicated upen the alleged void character of the 
lease comuencing December 1, 1918, the court admitted in evidence 
@ prior isase to defendant dated May 5, 1911, expiring May 31, 
1912. This lease was immaterial and ineompetent for the reason 
that the lease made in November, 1915, superseded all prior agree- 
mente or contracts,express or implied, between the partics, 
Yor the errors oceurring upon the trial as indicated 
the judgnent is reversed andi the cause is remanded. 
REVERSED AND REMANDED. 


Dever, ©. J., and Matchett, J,, concur, 
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TONY GRILLO, 






appellant , /, 
\ APPLAL FROM CIRCUIT COURT 
VSe ; 


ORTTING BROTHERS 1c! Company, | 
@ Corporation, WILL OETT ING 7, 
and H, B. O8TTING F 
Appeliese. 


\ 


UR, JUSTICE MeSUNBLY DELIVERED THE OPINION OF THE CouRT. 


OF COOK COUNTY. 


2 24T.A, 662 


Plaintiff brought suit for compensation for 4njuries 
alleged to have been suffered from an assault upon him by the 
defendants by their agents and servants. Upon trial the court ine 
structed the jury te find fer the defendants and verdict and judge 
ment were accordingly rendered, Plaintiff has appealed, 

Plaintiff in two eounts charged that (1) "the defend- 
ante and each of them, by it, their agents and servants, for 
themselves and for each other” assaulted plaintiff; (2) thet in 
pursuance of a conspiracy to that end defendants assaulted plain- 
tiff, There was no evidence whatever tending to suppert the 
second count. 

Tt is said the first count does not estate a cause of 
action because it omits to allege that the assault was committed 
by the servants of defendants while acting for defendants in the 
prosecution of their business and within the scope of the employ- 
ment. If the count did not allege that the assault was committed 
by the defendants this criticism would be sound, The count, howe 
ever, properly alleges the ultimate, necessary fact to be alleged, 
Namely, that the wrongful agt was committed by defendants, thus 
observing the distinction noted in Klugman v. Sanitary Laundry Ce-, 
141 111, App., 422, citing 2 Chitty Pleadings, 708, note N. See 


also Lewis v. GC. St. P. & K, ¢. Ry. Go., 35 Fed. 639. 
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Was it proper for the trial Judge peremptorily to 
instruct for defendants? The evidence fairly tended to show that 
defendants are engaged in selling ice and making deliveries in 
Chicago by means of ice wagons in charge of their employes; that 
during the summer and fall of 1917 they had been delivering ice 
to a customer oeeupying a store at 120 North Cicero avenue; that 
on Hovember 30, 1917, two or more employes of defendants, with one 
of their wagons, were in the vicinity making deliveries of ice; 
that at this time this store was vacant; that plaintiff was the 
janitor in charge; that an affray took place between the plaintiff 
and ene or more of the men in charge of the ice wagon, in which 
plaintiff received the injuries for which he seeks compensation. 

It is coneededly the rule that an employer is liable 
for the consequences of an aseault by an employe on another only 
when the act of the employe is incidental to the employment, withe 
in its seope, and authorised by the employer. Kehoe v. Marshali 
Field & Co., 141 I11. App. 140; Klugman v. Sanitary Leundry Go., 141 
Til. App. 422; Neville v. Chicage & Alton R. R. Co., 210 Ill. App. 
168, 

Plaintiff attempted to bring the alleged assault with- 
in this rule by offering to prove that the men in charge of the ice 
wagon of defendants “cane from the wagon into the store which was 
vacant, and while they were in there the plaintiff went in there and 
stated to them that the store was vacant and asked them why they 
were there, and those men réplied that they were sent there to d@- 
liver ice by Oetting Brothers Iee Go., and then he suggested that 
they leave the store because it was yacant and didn't need ice. 
‘They attacked and assaulted him, which resulted in the injuries 
described by the doctor." Am eye witness testified that the 
"fight" was in the yard back of the building. 
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The trial court was justified in taking the case from 
the jury if thie evidence, with all the legitimate and netural ine 
ferences drawn therefrom, ic wholly ineuffietoent to sustain a vere 
dict for the plaintiff. ike Shere & Wich. Southern k. R. Co. v. 
Richards, 1682 111. 8. 

Would this evidence and such inferences fairly tend 
to preve that the alleged assault was 2 private, personal affair 
of the asaaulters, or that it was inflicted by them as incidental 
to their employment and in furtherance of the employers! business? 
Plaintiff argues for the latter view, which in essence amounts te 
this: That legitimate and natural inferences are that defendants 
would be benefitted in their business by delivering ice im a vacant 
store so that their employes in making such deliveries and inci- 
dental thereto were authorized to assault the caretaker whe suge- 
gested the useleasness of thie. Gnly by making such illations 
eould the jury find defendants cuilty of the sssavlt. Obviously 
these are abnormal and not legitimate and natural deductions. 
Evidence which can impose liability upon defendants only through 
guch inferences is no evidence at all fairly tending to support 
plaintiff's claim. 

This being the ease, there was nothing te submit te 
the jury and the instruction of the trial court was proper. 

The judgment is affirmed. 

APYIREED, 


Dever, ?. J,, and Matehett, J., coneur. 
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Defendant in Rrror ,f 







BRKGR TO MUWICIPAL covRT 
OF QMICAGS., 


2241.4. 662 


MR, QUSTICR MeSURELY DeLIVERED THE OPINION OF THE covRT., 


Vhs 


SHARLEG KRUSGRN, 


Plaintiff, in Yeror, 


i 
% 


Defendant, upon trind by the court, was found guilty 
of powsessing a deadly weapon, to-wit, « revolver, and sentenced te 
serve a term of six months in the House of Corrention and to pay a 
fine of p10c. 
it is presented as ground fer revereal that the inferma- 
tion is fatally defective as charging no crime. The statute whese 
Violation ic oharged, section 4 of the ect entitled "Deadly Veapons,* 
(chapter 38, Revised Stetute, 191%, Hurd, page 994) ie am foliows: 
°It sheli be unlewful for any person ta carry concealed 
D CaUMNGh Elernse UnerafSy invert Ge hereinafter preserivea tn 
section.* 
The inforwetion charged that the defendant 
“414 unlewfully earry or poneers a2 deadiy weapon, to-wit, 


Ly ¢ 
a revolver, with intent to use oame uniawfuliy against 
another .* 


It in urged that because of the omission of the words, 
*eoncenied upon hie person,” and the words “without written lie 
eense therefor,” the information doce net contain the essential 
@lements making the peosession of a revalver a erime under the 
statute. 


In People ¥. Lieberman, 241 L1i. App. 636, thie court 
has had occasion te consider thie identical queation. in the opinion 
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 weitten by Ur, Justioe Sarces it wae held that the inelusion of 
these allegations “1e eesential to a full statenent of chet cone 
atitutes a viclation of that section,* 

The infomation is not selped by the use of the word 
““nlewfully.* Thie ie not a substitute for or the equivalent of 
the words euitted, but serely aeserts a conclusion of lowe Peonle 
ve Sogkeon, 101 T11. App. 715. 

Am the imforostion faile to charges the erine as defined 
by the statute, the Judgeont must be reversed. 

REVERSED, 


Dever, 7. Sy, omd Matehett, J., concur, 
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Al. FROM MUNICIPAL COURT 
OF CHICAGO, 


MR, JUSTICE MeSURELY DELIVERRD THA OPINION OF THES OouRT. 


Plaintiff, an attorney at lew in Chicago, brought 
suit asserting thet defendant had agreed to pay him a certain 
amount as compensation for services theretefere rendered te de« 
fendant at his request. He claimed that $200 had been paid on 
account and thet defendant had sromised to pay the balance of 
$1405. Defendant denied that he had so promised. The issue was 
gubmitted to a jury and a verdict returned for plaintiff. Judge 
ment was entered for $1405, from which defendant appeals, 

Plaintiff was omployed by defendant as his atterney 
with reference to the purchase by defendant from a Er. Moran of 
the Hotel Harmonia in Ghicage, with all furnishings and the 
leasehold, Defendant was of the opinion that there had been 
false representations made te him, inducing him to pay tee 
large a price for this property, and plaintiff was employed te 
investigate the facts and the law with « view te restraining any 
collections by Meran on defendant's note and chattel mortgage 
given for the balance of the purchase price. The other matter 
eoncerned a suit brought against defendant by a man named Miller. 

Defendant argues at length es te the character and 
Value of the sefvices rendered in these matters by plaintiff, and 
presents persuasive reasons tending te show that the charges of 
plaintiff were large. Plaintiff asserts that these matters are 
immaterial; that he is not suing upon a quantum meruit, but upon 
& Gontract to pay a certain amount for these services made after 
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the relation of attorney ond client had ceased. 

Although ell contracts between attorney and client 
should be closely serutinized, 14 is well settled that a contract 
with reference to the amount ef compensation, entered inte be- 
tween an attorney and client after the services have been rendered, 
stands upon the same footing as any other contract. Elaore v. 
Zohneon, 145 111,, 513; Ringen v. Raneg, 263 T11., 11. 

The issue, then, in thie case ia whether or net a 
gontract was mode as to the anount to be paid for the services 
Tendered by plaintiff and a promiee to pay the same. Thies was 
squarely presented to the jury under proper instructions, 

Plaintiff testified that his bili for all of these 
services, amounting te 91605, wae sent to defendant after the 
services wore rendered, ani that defendant gave him a cheek for 
$200 on account ond promised to pay the balance of $1406; that 
this promise was repeated several times later, the last time two 
or three days before ait wae started. Pefendant saye he took 
no receipt for the $200, and did not say that this was to be con+ 
sidered as a paywent in full, Plaintiff testified that at first 
defendant objected to the amount of the bill, complaining it wae 
too large, and pleintiff told defendant if that waa his opinion he 
would remove the charge from his beoke; that defendant requested 
him not to do so, but promised plaintiff to pay him every dollar 
of it, Defendant denies that he ever promised to pay this bill. 

The truthfulness of these various stories could be 
better determined by the jury than by us, and we should not set 
aside the verdict under such ciroumstances unless we can say that 
the conclusion ef the jury was clearly and manifestly against the 
prepomierance of the evidence, Whatever may be our opinion as to 
the character of the bill with reference to the services rendered, 
we do not find in the record sufficient to warrant us to set aside 
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the verdict of the jury. 
The judgment is therefore affirsed, 


Dever, P, J., and Matehett, J., concur. 
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KoPUAL FROM MUNIGIPAL Count 
OF CHICAGO. 


9241.4.662 


MR, TUSTIGR MeGUKALY DALIVERED YN OPINIGN OF THES coUuRT, 


Plaintiff brought euit alleging that defendant hed 
entered a store of the plaintiff end damaged the premises by teare 
ing out electrical fixtures, wires, defacing woodwork, ete. Be~ 
fendant denies that he injured or dauwared the premises, Upon trial 
vy the court defendant was found gulity and judament for 9465 was 
entered against him, from which he anyesle, 

The only point suggested in defendant's brief as creund 
for reversal is that the judguent calls for imprisonment of the dew 
fendant. We find not the slightest basis in the record fer such an 
assertion. There could be no loprisomment upon this judgment be- 
eause (1) there was no finding made by « fury; (2) there was no 
waiver of a trial by jury signed by defendant; (3) there was no al- 
Legation in the statement of claim ner any finding that the acts of 
defendant were wilfully malicious. 

Defendant's brief is merely an invitation te search the 
Yeeord for reversible errors. Fone is pointed out or argued. It is 
the duty of counsel te point: out alleged errors; otherwise the court 
will not search the record to find them, Morton v. Zusey, 257 011. 
26; Town of Western Mound vy. Loper, 185 111. App. 60. 

As to substantial reason ia presented for reversing, 


the Judgnent ie sffirmed. 
AYPIREED,. 


Dever, P. Te, and Matehett, Tas Goucure 
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APPBAL FROM 
MUNICIPAL COURT 
OF ONICAGO. 


2241.A.663 
MA. JUSTICE MATCHETT DELIVERED THE OFINION OF THE COURT. 


In this case the facts end law applicable therete 
have been discussed in an opinien this day filed in General 
Mo. 26302, John Carlsen v. 

Yor the reasons set forth in that opinion the 
judgment of the trial court is affirmed, 

APFINMED 





Dever, FP. J., and NeSurely, J., concur. 









APPEAL FROM 
MUNICIPAL COURT 
OF CHICAGO. 


MR, JUSTICE MATCHETT DELIVERED THE OPINION OF THE COURT, 


VS 
\ 
: 

, 


SECURITY TRUST AND DEPOsrr / 
COMPANY, a corporatio ; 
Appellan 


The plaintiff below sued the defendant, whe is appellant 
here, and in his statement ef claim alleged that he had depesited 
in a safety box, leased and rented from the defendant, currency 
amounting to $1,047.50, with other securities described; that 
the box was known as #D-2874, and was under the exclusive care, 
control and management of the defendant; that sometime between 
Oetober 15th and Hovember 1, 1919, this property was taken and 
abstracted from the box by the defendant, its servants and employees, 
without the consent or the knowledge of the plaintiff and in 
violation of said defendant's duty and contract to safely keep said 
property; thot demand had been made for the return of the property 
which has been refused, 

The statement also slleged that the defendant through its 
servants and employees, without notice to the plaintiff of ite 
intention so to do, and without the plaintiff's knowledge or consent, 
broke open the lock to the box leased to the plaintiff by the 
defendant, and thet the defendant in violation of its duty and 
contract te safely keep the moneys and valuables placed in the 
box by the plaintiff, took the money and valuebles and papers which 
plaintiff had deposited therein; that upon learning thereof, piain- 
tiff demanded the return of the property which wes refused. 

Attached to this statement of claim was an affidavit to 
the effect that plaintiff's demand was for damages sustained on 


account of the breach of contract on the part of the defendant 
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"as hereinabove set forth." Ye this statement of claim defendant 
filed an sffidavit of merits in which it set forth that an employee 
ef the defendant wae directed to open one of the boxes in the safety 
Geposit vault of the defendant, and by scecident and mistake opened 
bex described as De2674; that when the mistake was discovered, the 
contents of the box were removed in the presence of witnesses, and 
ever since have been safely kept, and « tender thereof made to the 
plaintiff; further that the box did not contain currency in the 
amount claimed by the plaintiff. 

The affidavit further denied that the defendant took and 
abstracted the property an charged, and denied that it converted 
the some to its own use or that it hed refused to returm the seme; 
wut, on the contrary, alleged thet it head been at all times ready 
and willing to turn over the property to the plaintiff. The cause ) 
was submitted to the jury which found the iseaes against defendant, 
and assessed plaintiff's damages at the sum of $1,047.50, the amount 
of currency which pleintiff claimed was in the box. Wotions for 
@ new trial and in arrest of judgment were overruled, and judgment 
was entered upon the verdict, 

Many errors are assigned and many points are stated in the 
brief, urging reversal, and some points are therein stated thet are 
not assigned as error, As a matter of fact, only ane of the points 
made is @rgued, and under rule 19 of this court the others may, 
therefore, be considered as waived. 

It is srqued that the statement of claim is wholly 
ineufficient te sustain the judgment. ‘“hatever of merit there 
might have been to this contention if the question had been raised 
by motion to strike, it is clearly without merit when raised here, 
after verdict, and on a record which affirmatively shews thot the 
material issues of fact between the parties were actually tried 
out amd submitted to the jury. er v¥. Robinson, 296 i11. 151; 


Th v. Jacks 221 fll. App. 358, 
| 22ckson, 
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Gne of the other points made tut not srgued is thet 
the placita shows that the trial court was not legally organized, 
It appears that there were present the "Honorable George J. 
Cowing, Judge of the County Court of Wili County uabdtnn a 
branch of the Municipal Court of Chicago at the request of the 
Judges of said Municipal Court, Maclay Heyne, State's Attorney, 
Dennis J. Sgan, Bailiff, attest James A. Kearns, Clerk.” A 
similar placitea has been held sufficient in Levy v. Payne, 204 
Til. App. 225. See alse Sterck Piene Co. v. Starck, 276 Ill. 413. 

Appeliant alse makes the point thet certain sections 
ef the Municipal Court Act are unconstitutional. Ail such 
questions are waived by appealing to this court, and moreever the 
record fails te show that any constitutional qiestion was raised 
in the trial court. Wot having been nmaised there, it could not 
be successfully urged in an appellate tribunal. MeNeil & Higgins 
v. Neenah Co., 290 Ill. 449. The appeal is not meritorious 
and the judgment is affirmed. 

AFFIRMED « 


Dever, P. Jo, and MeSurely, J., concur, 
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Plaintiff in Brror, ; 
f MRROR TO CLRCUIT couRT oF 


COOK COUNTY, 


y241.A.663 


WR, JUSTICR MATCHSTY DELIVERED THE OPINION OF THs COURT. 


Thies is an agpeal by the ¢ompleinant from a deere> 
whieh dissolved a temporary injunction theretefore issued, allesed 
the defendant damages for the wrongful iague thereof, and dismissed 
the bil) for want of equity. fhe matter was heard by the chanceller 
upen exeeptions te the report of a master, to whos the cause had 
theretofore been referred, 

The bii1 of complaint alleged that on July 14, 1915, 
Sareh B, Eekhart wan the owner of certain real estate, and on that 
Gate made a deod conveying the saue to Charlotte Merkel who, with 
her husband, on May 31, 1017, conveyed the same to complainant and 
Mellie Johnson; that on July 28, 1917, a judgwent was rendered in 
the Municipal court of Chicago in fuver of the Saterprise Plumbing 
Gupyly Co., a corporation, and sgnines gaid Sarah 3, Bekhart et al.; 
that on July 31, 1917, a tranescript of this judgment was filed in 
the Resorder's office of Cook County, and that by virtue thereof 
& levy was made on said real estute by the bailiff of the Municipal 
court, and said real estate advertised to be sold on Ceteber 1, 
3917; that the complsinant had demanded that the Plumbing Company 
Yelease the lien of the judgment and the levy, which it refused te 
de; thet Sarah B. Sckhart and Bdgar i. Eckhart, her husband, have 
no interest in the real estate; that the complainant and Nellie 
Jolneon are the sole owners, and purchased ihe same in good faith 
from Charlotte Merkel; that said Sarsh and Edgarhave no interest 
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im #a14 roal estate and had none when the execution was levied; 
that said judgment and levy are clouds upon the title of the com 
plainant and should be vacated anid set aside; for which, together 
with an injunction and general relief, the bill prayed, 

Defendant anewered that the econveyanee from Sarah 5, 
Bekhart and Charlotte Merkel was without consideration for the 
pursose of hindering anéd delaying the Pluuwhing Company in the 
collection of its debts, and that the deed to Merkel did net 
represent a bong fide transfer. 

The Waster teok the evidencu and reported the facts 
to be that Sarah B. Bekhart was the owner of the premises deseribed 
July 14, 1015; thet the Pluubing Company obtained Judgment in the 
Municipal court against her ou July 29, 1917, in a case of the 
fourth clase, end that « levy was made on said premises July 31, 
1927; that Sarak B, Bekhart and her husband conveyed the premises 
to Charlotte Merkel for a consideration expressed in the deed of 
$10; that the deed was recorded March 7, 1016; that on the same 
day that the deed to Chavlette was wade, viz, July 15, 1915, Char 
Lotte Merkel and her husband made a deed reconveying the premises 
beek ts the Hekharte; that said last nemed decd, however, was not 
recorded; that, us a matier of fact, Charlotte Merkel had no Knowle 
edge that the Bekharte had made o deed of the property to her; that 
ghe paid nothing for it, never exercised any ownership over it nor 
@olleeted rents from it; thet on April 23, 1917, Charlotte Merkel 
made a contract ef sale with the complainant whereby she agreed to 
eonvey the premises to him, and that in purauance of that contract 
she, on Way Sl, 1917, by warranty deed conveyed sald premises to 
the complainant and received certain eash checks and other real 
estate from him in payment thereof; that Charlotte Merkel held the 
prenises in seeret trust for the judgment debtor; that the complain- 
ant had knowledge and notice of the Judgwent in favor of the Enter- 
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prise Piwdbing Supply Company and the levy thereunder long prior to 
the payment of the purchase price and exchange of deeds to the 
properties; that complainant took the deed under an asgurance that 
he would be protected against any lions; that he had full knowledge 
of the lien of the Pluribing Company, and alee had notice of the 
situation and condition of the title te the property, and that he 
took it upon a gueranty thet he would be held harmless; that the come 
plaimant, as purchaser, took title te himself and wife, ae joint 
tenants, by a dead delivered in dugaet, 1917, end that neither the 
Complainant nor his wife ware innocent purchasers of the premises in 
q@aestion, but took title exubjest to the judguent of the Bnterprise 
Plumbing Supply Se., and that the seme wae s valid lien on the premie 
#8, 

The fects as found by the Mester are net disputed by 
the appellant, but he contends that the conrt erred in conoluding 
therefrom that the complainant took title eubject te the Judmaent 
of the Plumbing Company, and in conclading that the Judgment was a 
walid ifen on the prewises, In support of thiv eentention he relies 
on Union National Bonk v. iqua, 177 IL)., 172%; Lyons v. Robbins, 46 
Lil., 276; Rappleje v. iniernationsl Bank, 93 111., 396; Davideon v. 
Burke, 143 111., 159. ‘These cases state the general preposition of 
lew that a judgment ie mot « lien on real estate which the judgment 
erediter has conveyed for the wurpose of defrauding ereditors, and 





thet a reconveyance by such a grantee te an inrocent purchaser for 
Value will pase a good title. 

Thies is the undoubted rule of inw, but not, we think, 
applicable here, for in this ease the Master found, the @hancellor 
approved the finding (and we think the evidence sustained it) that 
the complainant was net and is not an innecent helder for value, 
for the reason that he had such notice prier te the completion of 
his purchase as to preelude his standing in that position. 


peer nanos oe osu an es i 3 ee ee 
oghatwerd Lier fanst een — ~~ a om a 
ade ke sutian Rast arie. fare avaeh . 























wow ett dusts Se oeeke some msi anh: ‘ ta eas , 
extd sinitt-den sexi hia proves a ) ae ane > dina ras . 6 shinee he 
patuctares om i apiece od of anetdue pein ae. me 

nReeRG aa ae anit biter a sae a) satel Hawke hee om : sigh aa 

US Seruqakd fon om amenstt aitt wi hai 1: walihatee 
Badeferos at doce Mime Os ot abundnae ad, dt pum 
detorag last, wh es dos tatue. hats. loos Prt gai mt 9 add 
5 a Sense, art ois cet agi eh Dae ain st 





Sania, 96 Matson tatu teen poner oe Oey 
fee .enatibers gtthuethed yo excuse add xg henge — r 
“ ANAC SePRN cn >) oneneTy a Xone. ORABPRRRRA 
aia, ow bom, 906 gtd Re phon ha ovoom os aa i 
sof aanate At yhano sednadi oot mom apute 2,0 Re 


"To constitute one a b fide purchaser from the fraudulent 
grantee, he sust have purehazed the property for a valuable cone 
sideration, and, except where he purchases from a 
grantee without motiee, actual or constructive of tha fraud, 
mst be innocent of any purpose to further a fyveud, even te pro- 
teet himself, While setusl notice of a fraud makes one a pure 
chaser mala whlS8s it is mot necessary thai he ghowld bave a¢tual 


notice or pesitive and legal proof of the fraud, wut it is auffie 
sient if he has constructive notice, a8 when he has knowledge of 
eirewmetances such a3 would put @ prudent man upon inguiry, and 
af prosecuted diligently would expese @ fraud." 20 Cye. 648. 

. | The authorities in Illinois sustain this view and further 
hold that where a purchaser from a fraudulent grantee claims title, 
the burden is on such purchaser to shaw thet he purchased in good 
faith and without motiee of the fraud. Aogeman v. Hiller, 64 111. 
290; Brown v. Weleh, 18 121. 348; Lyon v. Moore, 250 Ili. 23. 

Moreover, in this case the judgment debtor wae in pease 
e@ssion and possession is prime fagig evidence of ownership, and notice 
of a fee simple title equal te the recording of the same. MeVey v. lig 
Quality, 97 I11., 99; Santee v. Bay, 111 Ili. App. 495; Borrigen v. 
Moxrisen, 1409 111., 560; Garr v. Brennan, 166 111., 108. We think, 
therefore, that the interest of Sarah 3. Eekhart was subject to the 
Bien and the judgment, and that the complainant took subject io that 
lien, Lyon v. Moore, supra. 

But for another reacon alee we think it must be held that 
the complainant's title aequired under the deed from Charlotte Herkel 
Was subject to the lien of this Judgment, The execution was levied on 
the premises on July 31, 1917, ané on the same day « certificate ef th 
levy was filed in the Reeorder's office, as required by the statute 
Whtch then existed, By virtue of the provisions of section 63 ef the 
Municipal Court Act, Surd'’s Rev. Stet, 1916, p. 956, the judgment 
creditor thereby obtained a Lien on these premises, of which complain- 
ant was bound to take notice. fhe levy was made nine days prier te 
the date of the deed from Merkel to compleinant. By special statutory 
provision, therefore, the recording of this certificate of Levy amount 


ed to notice to subsequent purchasers, and in this reapeet the facts 


a tae 


e = pealzenei 00h oth LEE Et eam .¥ peiua ioe oie wane btu 
ie vam on BOL oof IZ Bey se ¥ cd vaneth ” tt esa 1g sex . 





4 a taertl* 3 PN ee 0 


of this ease bring it within the rule announced in Peage v. Srenk, 
65 Ili., 506, and the cases there elted, ‘his case is cited by 
sppeliant in his brief, but when read understandingly in against 
his contention. 
The degree dienissing complainant's bill was proper 
and it is affirmed, } 
A¥? TIRED, 


Dever, P. J., and MeSurely, 3., eonsur. 
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UNITY MANUFACTURING \Co,, 
a Corporation, 






APPSAL FROM MUNICIPAL COURT 
OF CHICAGO, 


2 241.A.6693 


BR, SUSTICK MATCHRTT DELIVERED THR OPINION OF THE COURT. 


v8. 


SIMPLEX CORPORATION, 
a Corperation, 


The appellee was plaintiff below, and filed a statement 
ef claim in which it alleged that about March 12, 1920, defendant 
ordered from plaintiff 10,000 complete gear stude at the agreed 
price of 49 cents each; that plaintiff completed and delivered te 
defendant certain of these studs, for which there was a balance due 
of $935.92, and it had on hand 645 sets of completed gear studs 
which defendant refused to aewept and for which plaintiff claimed 
an additional amount due of $316.08; further, that there was due on 
account of work in process an additional sum of $839.32, 

Defendant filed on affidavit of merite in which it ade 
mitted the making ef the contract and alleged that defendant deliv 
ered plane and spevifictions, otc., evtiting ferth the dimensions 
and measurements whereby the etude should be made; that certain 
quantities of said etude were delivered and ascested without ex» 
amination, and $266 paid on secount; that upom exawination seme 
were found not te be according to plans and specifications; that 
it had never refused te accept the gear studs and never directed 
Plaintiff te cease werk on ite order, but was always anzious te 
have ite goods mantfactured and delivered according to the 
orier. 
| The cause vas tried by the court without a jury, and the 
eourt found the issues for the plaintiff and assessed the damages ot 
the gum of $2,091.29, for which amount it entered judguent. 
| The evidence for plaintitr tended te shew a written 
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order for 10,000 two-piece Ferd gear studs exactly like blue print 
attached, to be wade of cold relled serew ¢tcck and finished like 
sample; that the order was taken by one Hapeman, who acted as 
mamfacturer’s agent; that a blue print was brought to plaintiff by 
Hapeman, and that plaintiff thereupon proceeded with the order; that 
eertain changes in the biue print were made by direction of Hapeman 
and samples of the completed parte were sent to defendant; that a 
day or two thereafter tir, Napeman eame ia with one Tauscher from 
the defendant company, delivered another blue print, ant ether 
changes were made in the drawings, all of which were submitted to 
Tauseher, and that Tauscher then iold the preaident of the plaintifr 
eorperation "this was what they wanted,“ 

Defendant's testimony was to the effect that Tauscher 
was without authority to make these changes, ond thus wae raised 
the principal question of fact in the euge. Ye have examined the 
@vidence ani think the court was justified in concluding that 
Tauscher did have such suthority. ‘This appears not only from the 
positive testimony ef plaintiff's witnesses, but we think must be 
fairly inferred from all the evidence. 

The law applicable to the transaction is set forth in 
the Uniform Gales Act, Hurd's Kev, Stat, 1919, chap.14a, 

Appellant says that the stude were to be manufactured 
for a particular purpece, aade known by the buyer to the mamfacturer, 
and that there wae therefore an implied warranty that the same would 
dO Freasomably fit for the purpese intended, Madsoy vy. Gordell, 188 
Tll. App. 864; Telluride v. Grane Ge., 208 111. 227, are cited. 
While these cases were decided prior to the ensetment of the Uniform 
Gales Act, we do not think the rules therein laid down are in conflict 
with that lew. Paragraph i of section 15 of the Uniform Sales Aet 


States substantially the same rule, but we do net think that rule 
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is applicable where spesific goods are mamfactured necording te 
plans and specificetions submitted to the manufseturer by the buyer, 
if the goods are in feet wade according to these plans and speci ficae 
tions, The avidence here dows not indicate defsota in the materials 
out of which the article wae to be manufactured wer in the worksane 
ship, for both of which the mamifacturer would be responsible. 

the mamfacturer ie wot responsible for defects in the 
goods resulting fron following plans and epeoi fications in waking 
whieh the buyer relied on his own judgment. American Spirval Pipe 
Works v. Universal, 012 Preducts Go., 220 111, App. 399, 
Moreover, if we assume the breach of warranty, the 
renedies of a Wuyer for such a breach are alee set forth in the 
Uniform Gales Act, Supra, section G9, and defendant haw introduced 
ne evidenee tending to show « defense within the previsions of that 








We think the court was justified in finding against de} 
fendant om all the itema, and the judgment is affirmed, 
APY TASED. 


Dever, P. J., and MeSurely, J,, concur, 
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MR. JUSTICH MATCHETT DELIVERED THE OPINION OF THE covRT, 


In this ease Mery D. Dwyer filed a bill of compleint 
and made defendants therete Utta iL. Dwyer, administratrix of 
the estate of James M. Dwyer, deceased, and the Continental & 
Commercial Trust & Savings Bank. The bank filed an answer, 
the ndministratrix filed « general desurrer which was overruled, 
and the administratrix electing te stand by her demurrer, the 
court ordered that the »i1]1 as te her should be taken ae cone 
fessved, and a decree wae entered in accordance with the prayer 
of the bill. 

fhe facts oa set up in the bill and found by the 
decree are that the complainant is a resident of the City 
of Chicago, in Cook County, and a cousin of one James M. Dwyer, 
d@ecensed, who lived with the complainant and her mother as « 
member of theit family contimeusly for ever twenty-five years 
next prior to the time of his decease, which tock place on 
Jamaery 22, 1920; that James NW. Dwyer in his lifetime opened e@ 
savings account in hie own meme with the Hibernian Banking 
Assoolstion, a corporations that thereafter he decided te 
change said account for the purpose of making the complainant 
the sole owner of the money co on deposit, in case of his 
death befere the death of the eémpleinant; that in pursuance 
of said intention, on July 24, 1916, he caused said account 
to be changed from an individual account in his own meme into 
a joint er ce-psrtnership account in his name and the name 
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of complainant or the survivor of them; that at thet time he 
entored into s certain joint contract with the complainant te 
thet effect; that in pursuance of thet agreement, which was 
under seal, complainant furnished to the bank her signature, 
and gave the officials information az to her residence, 
eceupation, place and date of birth, and the name of her father 
and mother, and further faots necessary for her identification 
with reference te said account; thet thereafter the Hibernian 
Banking Association consolidated with the defendant bank, and 
thet seid James M. Dwyer to the time of his death made repeated 
deposits in and withdrawals frem eid account, using the passe 
vook furnished by the bank for that purpose, and that on the 
day of hin death and at the dote of filing the bill of complaint 
there was a deposit with the defendant bank in esid account of 
the sum of $1,791.34, bexring interest at three per cent per 
annum, from Jamary 1, 1920; that by rezeen of these facte the 
said Dwyer on the 24th day of July, 1916, made a gift te 
complainant of gsid acesunt in aaid bank, eubject only te his 
use thereof during his lifetime, and thet upon the death of said 
domes M. Dwyer, on Jomary 22, 1926, said account become the 
absolute and sele property of ssid compininent; that on Janusry 
30, 1920, the defendant, ftta L. Deyer, was duly appointed by 
the Probate Court of Cook County, ae administratrix of the 
estate, and that the sdministratrix upen her appointment took 
possession of the pase-book evidencing said account; that 
complainant hae sinee demanded the return of the paas-book, but 
that the administratrix refuses to surrender possession thereof 
to the complainant, and on the contrary hae made « demand on the 
defendant bank for the payment te her as such administratrix of 
the balance of said savinge account, and that oaid defendant 
bank will not pay said moneys to the cemplainant except upon 
order of the administratrix accompanied by the pr oduction 
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of said pase-book. The decree finds thet the administratrix 
has no right, title or interest in the account or the interest 
whieh hae secrued thereon, and thet the defendant bank holds 
the came solely for and on behalf of the complainant, and orders 
and adjudges and decrees that the complainant be declared to ke 
the sole and sbeolute owner of the entire fund free and clear 
from the righte and claime of any and all persons whataeever; 
that the defendant Bank be directed to pay the some te her or 
to her order, and that the administratrix be perpetually enjoined 
from claiming or asserting any claim er demend againat the said 
mon@ys, und that she deliver up forthwith to the complainant the 
original pase-bonk, evidencing waid savings ecoount, and that 
eosates ghould be taxed against the administratrix. 

It is the contention of the defendant administratrix, 
who appeals, that « bill in equity wili not lie beemse wpor the 
facta as ateted the complainant han an adequete remedy et lew. 
She taye that stripped of surplusage, this is an action fer the 
recovery of a certain definite eum of money with interest; that 
replevin or sassumpeit would ife therefor, and thet there ie ne 
justification fer the interposition ef a enurt of equity, nor 
facts which would give it juriediction, citing Thurber art 
Galleries v. Riensi Garsge et al., 28° 112. 35; Day v. Bullen, 
127 TL. App., 155; Gaines v. Willer, 111 U. 5. 395; Dineamoor 
v. Braspler, 164 IL). 211; Bremer v. Laughlin, 235 111. 265. 

Appellant cites authorities to shew thet this question 
wae properly raised by the demurrer, and this contention mist, 
we think, be coneeded an/the general rule of law for which she 
contends, But aprelient does not state the exceptions to the 
rule, for which there is abundant authority, that although there 
may be » remedy at law, nevertheless, where a multiplicity of 
suits and cireuity of action may be avoided, or where the remedy 
at law is not so complete and sufficient as the remedy in equity. 
& sourt of. chancery will take jurisdiction. Fense et ab. Ve 
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supreme At thee 176 Mnes. S06; People v. Bordeaux, 242 
ll. $27. 

We think also, as pppellee contends, that on the fects 
here presented the appeliant sue a constructive trustee of the 
fund for the appelice, whe, as a beneficiery, would have a right 
te resort to a court ef equity in erder te ebtcin the subject 
matter of the trust, 1 Pom. Eq. Juris. (4th Fditden) geo, LBS, 
Giews v. Jamieson, 182 0. 5. 461; People v. Berderux, supra 
Smith v. Bates Vachine Co., 182% Tli. 166, ; 

Yor the reagens indicated the deeree of the Supe rier 
Court is affirmed. 





APP IRBED 4 


Dever, Pr. Jee and MeGurely, J., concur, 
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Appe Liants. 
MA. JUSTICE MATOHETT DELIVERED THe OFINTON OF UEP conRT, 


The defendants in this case appeal from « judgment 
rendered in favor of the plaintiff in the oum of $12,209.25. 
The action was based upon twe promissory notes, one for the. 
sum of $7,906 dated Chicago, iliinois, June &, 1919, due four 
months after date, te the order of the Continental & Commercial 
Hational Benk of Chicege, with interest at the rate of seven 
per cent por some after naturity until paid, and the ether 
note dated July 7, 1919, due 66 days after date, to the order 
ef the Continental & Commercial National Bank for the eum of 
$4,800, with like interest ot maturity. Sach of these notes 
io signed, f. H. Flood & Co, by L. J. Flood, Treasurer, and 
each ef them purports to be guaranteed by L. J. Flood snd Susan 
Fiood by her attorney in fact, ant are endorsed witht recourse 
by the Continental & Commercial National Bank of Chienge, te 
which the notes were, by their terms, payable. A scopy of each 
of the notes was attached to the declaration, and the maker 
and the guarantors were made defendentea te the action. They 
entered their appearance and filed « plea of the general issue. 
The couse was submitted to a jury. ‘The notes were offersd in 
evidence, and the plaintiff testified that he had computed the 
amount due upon beth ef them. At the conclusion of the evidence, 
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the defendants requested an instruction in writing in their 
faver, jointly and seperately, but said motions were overruled, 
and the defendants then called plaintiff as a witness, 

Plaintiff testified that he believed that he was 
the owner of the notes, and wos then asked questions with 
reference to the sensideration which he had paid fer them. 
Gbjections to qestions aliens this line were suetained, as 
were ether objections to questions as to whether the Continental 
& Commercial Wational Hank of Chicagse wae stili the owner of 
these notes, and whether the benk had sued plaintiff as executer 
because of the notes, or hud filed a claim against the estate of 
which plaintiff in exewtor, based on thece notes. At the 
conclusion eof thia evidence, the court, on motion of the plaine 
tiff, instructed the juvy te Tind the isewes for the plaintiff. 
The giving of this instruction, and the rulings of the court 
refusing te receive the evidence offered, are the alleged errors 
eegued. Appellents asy there wer no proef ef the authority te 
execute the notes er the assignments of the samme. 

Section 82 of the Practies Act, Tones & Addington's 
Statutes, Val. 5, par. 6589, provides in substances, that no 
person sheli be permitted te deny on trial the execution or 
assignment ef any instrument in writing, chether sealed or note 
upon which any acticn may have been brought, er which shell be 
Pieaded or set up by way of defense, or offset, or ia admisacible 
under the plesdings, when a copy is filed, unless the person 86 
denying the same, shall, if defendant, verify his plea by 
affidavit. This section of the statute han been construed in 
the Gaty of Chicage v. Peck, 196 T11. 260, and it was there 
held thet where on instrument purperte to be executed by on 
agent, the authority of the sgent is a meterial part of the 
execution, and thet to admit the execution is te admit #11 the 
i essentials of the execution. 
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it was net errar therefore to refuse to admit the 

evidenee offered by dufendanta, beeruse there waa no 
appropriate plea under shich 1t wes admissible. This case 
is net unlike that of Galishan & Co. v. Flood & Co, et al., 
221 Ill. App. 641. Im thet cose it appesred, ee ve think it 
eppesre here, that the appeal te this court was taken aolely 
for the purpese of delsy, and here, os there, the judgment 
‘will be affirmed, with statutory damages in the sum of $250 
fer bringing the appeal to this court fer that purpees, 

: AVFIAWED WITH STATUTORY DAMAGED, 


Reyer, P. J., and Yesurely, J,, @oneur,. 
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APPSAL PROM CrRGUTY COURT 
OF COOK COUNTY, 


? 241.4. 664 





RM, WSTICR BATCHETT DELIVERRD (HE GPIWIGN OF THY coyRT. 


Xn thie eave the plaintiff otminietrater sued the de- 
ferndant in an aetion on the case fer alleged neglicence which caused 
the death of plaintiff's iutestate. The negligence alleged in the 
declaration was that the defendant, City of Chicage, permitted « 
public etrect, North avenue, at a point “about seventy feet west 
of the intersection of tha seme with Leavitt etreet* to be and ree 
main iu a dangerous and unsafe condition, und carelessly and neglie 
gently pernitted and allewed divers holes, depressions and uneven 
Places to be and rawain therein; that the defemiant hed, or in the 
exercive of duc care vould have hoi, notice thereofy that plaintiff's 
imhestate was on July 7, 1015, riding om a bieyele on said highway 
and in the exercise of due care; that the bicycle wae rum and preoipi- 
tated inte one of the holes, and that plaintiff's intestate thereby 
Fecelved injuries from which he afterwards died, Defeniant filed a 
Plea of the general issue ani the cause was submitted te a jury. 

At the conclusion of the evidence defendant aade a motion to instruct 
the jury in ite behalf, weieh wae denied, the jury returned o verdict 
for plaintiff in the eum of $2700, and defendant's notion for = new 
trial and in arrest of judgueat being overruled, judguent was entered 
om the verdict for that amount. 

The only matter argued here is defendant's contention that 
the evidence shows deceased to have been guilty of contritutory negli- 
gence wiich preeludes recovery by his sduinistrator. Defendant saye 
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it is apparent that the deceased either did met notice the condie 
tien of the street, or that if he did notiae it must have delibe 
rately taken « chance in attempting to pase ever it in the man 
ner in which he 414; tut defendant says, in either ease plaintife's 
intestate wae clearly guilty of contributery negligence. Be evi- 
dence wae offered on babalf of the defendant, and this argument is 
based on the evidence submitted in plaintiff's behalf, 

Ordimariiy the question of contributory negligence is 
for the jury. Of course it iz otherwise if the facts are such 
that all reasonable persons would agree that the degeased was nege 
Ligent. This question it iz our duty to consider as a question 
of law, ond we have cast upon us by statute the further duty of 
detemaining whether the verdict ef the jury, which amounts te a 
finding that the deceased was net geiliiy of contributery negli-+ 
gence, is againct the manifent prependerance of the evidence. 

That defendant was clearly guilty of negligence is estab 
lished by @ clear preponderance of the evidence, and it is net are 
gued here to the contrary. or is the evidences, although somewhat 
mongre, in any way conflicting. This evidence tended te show that 
the accident occurred at abent 3 ». =. on July 7, 2918. The ine 
testute was at that time riding a bicycle whieh had been purchased 
only the day before and which had «@ moter attechment. Ne wag wove 
ing in an easterly direction along the south side ef Forth aveme, 
& public highway, which extends easi ani weet, near te the intere 
section of that street with Leavitt street, which extends morth and 
south, He was travelling at a speed of about cight miles an hour. 
Am he neared Leavitt street, and apparently when sbeut te turn the 
Bheyele towards that street, 14 ran into a hole er depression in 
the pavement and he was thrown, revelving injurias from which he 
@ied the following day, The hole was about two feet south of the 
ear tracks which were laid in North avenue, It was sbout three 
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feet long, eighteen to twenty inches wide, and five or six inehes 
in depth. It had been forwed gradually by the wear of vehicles 
as they passed over the pavement ef the street, which was ef 
asphalt, ‘This was originaliy, apparently, a weak spot, ‘The ree 
tmimier of the puyement was in good condition. It was a clear 
day and the pavement wae dry, ‘The hele or depression could be 
seen from the stores which were on the south side of the street 
@ppesite te it. Plaintiff had not been over this part of the 
road before, and the evidence shews that this hole had been the 
eause of several accidents to other persons at other times. A 
photograph of it is in evidence. 

The deceased wan « married man thirtyethree years of 
age and in good health. His hearing and eyesight appeared to be 
goed, but he wore glasses. He worked as a laborer in « stock 
room and earned $16 a week, 

These, we think, are substantially the material facts 
ae they appear in the evidence. Many eases have been cited by 
both parties, and the conclusion to be gathered from all ef them 


ie that eack ease must depend upen the particular cireumstances 


which are made to eppear. The cases, however, wo think, do estab- 
lish the preposition of law that « party walking or riding upen & 
public etreet hae o right to presume, in the absence of knowledge 
to the contrary, that the street is in a reasonably safe condition. 
Gity of Ghicage v. Habesek, 143 111. 353; Gumpbell v. Gity of Shim 
Game, 100 Tl. App. 358. 

There were, we think, facts in evidence from which 
the jury might have inferred that the deceased was in the exer- 
Gise of dye care. We think it may be fairly inferred from the 
evidence that the deceased did net see the hole, or at least if 
he 4id, that from his position on the bicycle he did not sppreciate 


ites dangerous character. The fact that ether accidents had happened 
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there to other pasple whe drove into this hele is, we think, some 
@videnee fron whiek «a jury might reasonably infer that one travel- 
Ling om this pavement might, in the exercinag of ue care, drive 
inte it, 

This was, 36 far ao the evidence shows, the deceased's 
firet journey over thie pavowont at this portioular place, and it 
was his direst atteot te ride thie particular bicyole with the 
meter attachment. She jury way have properly inferred that do. 
eeaeed's attention was necessarily sitracted to these ond away frem 
the pavement. Jurther, he was abeut te turn o corner nbere it - 
would be neveseary, in the exercise of cave, that he showld be on 
the lockout te evold collision with other pereens lwrfully upon 
the strets, Re was ot riding at « dangerous rate of speed. 
“While it is & eleee question and the evidence net so full and come 
plete as to ali the circunstences a we would desire, we think 
the plaintiff made out « prime fogie caee of due care, and in the 
abeance of any evidenve by the defendant tending to whew the cone 
trery, we are not disposed to interfere with the verdict of the 
jury. 

The judigeoat ic therefore of firmed, 

APPIRUED, 


Dever, ?. es ont Meturely, 7., ooneur. 
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APPEAL FROM 


v8. MUNICIPAL COUR? 
KEWAN HLREBOOE ¢0 OF CHICAGO. 
8 COMPARY, p Q241.A.664 


BR. JUSTICE MATCHRTT DALIVEALD THE OPINION OF THR couRT,. 


This is an appeal by the defendant belew from an 
order of the Bunicipal Gourt denying defendant's motion te 


set aside an erder of the court theretofore entered, granting 


& nonesuit to the plaintiff. 

Appeals to this court are centrelled by statute, 
and life only from final orders, judgments and decrees. in 
Peabody Conk Co. v. Be 267 Ili. 407, 
the Supreme Court says: 

ent or dweree ia final end apsealable 
enty shen t terminates the litigation between the 

ies - the merits of the case, 26 that when 
affirmed the court belew hae only te proceed with 
the execution of the judgment or Ped viyy- 


The orderxy appenied from is not of this kind, and 





the appeal is therefore dismissed, 


APPRAL DISMISSED. 


Dever, BP. Je, and HeSurely, J., concur, 
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PBOPLE OF TH STATE OF 


* Defendant in krro#, 
\ } RRROR TO 
i 


JOHN FELICE, Me. Jouy FELICE 
and LO MENARD, - 


Plein an Eerer. 24 I.A, 664 


BR. JUSTICE MATCHETT DELIVERED THe OPINION OF THE COURT. 


CRIMINAL COURT, 
Cook COUNTY. 


in this case the plaintiffs in errer John Felice, 
Ure. John Velice and Leo Menard, were indicted jointly with 
one Frank F. Hulrenin on the charge of the larceny of two 
trunks of the value of $50 each, and merchandise therein of 
the value of $1,400, the some being the property of Carrie 
¥. Hayden. The second count of the indictment charged these 
defendants with receiving the stolen property kmowing it to 
be stolen. Pinintiffs in errer were given a separate trial 
from Mulrenin, who testified for the State. The jury brought 
in a verdict finding pisintiffs in errer cuilty under the 
second count and fixing the value of the preperty at $14. 
Judgment and sentence against Jehn Felice and Leo Menard were 
entered against them separately, and no judgment was entered on 
the verdict against Mrs. Felice. For that reason she cannot 
prosecute this writ of error, and it must, as to her, be 
éismiseed. 

The evidence tended to show thot the trunks in 
question were stolen from the tnion Station in Chicege, Jamary 
4, 1921. A police officer testified that Jemary 16th theree 
after, he saw one of these trunks at the home of John Felice, 
loor/sefferson street. John Felice was taken to the police 
station and the trunk showed to him. He told the officer that 
his wife had bought the trunk from a pedlar who had come to 
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their place. The officer searched the house, but did not find 
any of the contents of the trunk. John Felice, the evidence 
tends to show, wae in the express business at the Union depot 
at the time of the theft. Mrs. Felice says thet she bought the 
trunk from a rag pediar for $3.50. Wulrenin testified that en 
Januery 4, 1921, he met Menard at Clinton and Adams streets; 
that Wenaré wae then driving a truck, which had broken down; 
that he had two trunks on hie truck, one of which was a Hayden 
thunk; thet Menard asked witness if he would howl the trunks to 
1007 Jefferson street and deliver them to Mre. Felice, and ask 
her for $25 fer excess beggege. Wulrenin saye that he delivered 
the trunks to Mra. Felice, collected the $25, and drove back to 
the depot; that he took ne receipt from her for the property or 
7 woney. When questioned by the police both Er. and Mre, Felice 
stated that she had bought the trunk from a pedilar, and on 
¢ross-exemination he, John Felice, said that he first saw the 
trunk when he came home and asked his wife about it; that he had 
not told her to buy the trunk, and did not know she was going to 
bay ene; that the leck on the trunk was broken when he firet 
saw it; and thet hie wife told him she had beught it from a rag 
pedlar. *y aid not ask where she bought the trunk because it 
414 not make any difference to me.” 

This is substantially «11 the evidenee in the record 
tending te show any knowledge on the part ef John Felice as te 
the stelen trunk. He was an express man, driving o horse and 
wagon, snd earning $5 or $10 per day. He has five children 
ané kis wife runs # little grocery stere. He has never before 
been charged with an offense. ve do not think the evidence is 
efficient te sustain the conviction as te him. 

The verdict as to Menard is based for the most part 
on the testimony of Mulrenin, who, if his evidence is te be 
believed, waz an accomplice with Menard in the theft of the 
trunk. As against Menard, the State offered, and the court, 
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over objection, received and permitted evidenee to go to the 
jury, which, if true, tended to show thet Nenard had stolen 
another trunk belonging to one Taylor some eight months previous 
to the larceny of the Hayden trunk. The trunk supposed te be 
stelen was offered in evidence and received over the objection 
of defendant Henard. Mrs, Mulrenin was permitted to testify 
that Menard delivered this trunk te her, and the evidence of 
Tayler se received tended te show that it had been stolen from 
him. These two transections ars wholly independent of each 
other, and the rule applicable is elementery. lvidence of a 
distinet substantive offence cannot be admitted in suppert of 
another offense. Farris v. People, 129 Til. 528; Janzen v. 
People, 150 111. 440; Bishop v. People, 194 111, 365. There 
are, of course, exceptions to thie rule, tt there sre ns 
facts in the record which makes any exception applicable, 

For the reasens indicated, as to Mrs. John Felice 
the writ will be dismissed; the judgment as te John Felice 
will be reversed; and the judgment against Lee Kenerd will be 
reversed, anid the cause as to him remanded for anether trial. 

DISMISSED AS TO MAS. JOHN FELICE; REVERSED 


aS 70 JOM FRLICS; REVERSED AND HEMANDED 
Ad TO LEO MEWARD. 


Dever, P. Je, and MecSurely, J., concurs 
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CHARLES 7. OGKEN | 
Defendaut Mi endant in Brror, f 
| f ERROR TO MUNICTPAT Count 
: ‘ OF CHICAGO, 
JACOB Livy i 
Praintite in Error. 


241.4.665 


MA, JUSTICE MATCHETY USLIVERED THE OPINION OF THE GoURT. 


fhe reword in this osse suowe that defendant in errer 
on May 1, 1920, filed » complaint of forcible detainer against the 
defendant below, who is plaintiff in errey herve, to recever possess- 
ion of certain premises; that siasmons was served, and thet plaing 
tiff in error entersd his appearance; thai Wey 14, 1920, a verdiet 
was returned finding the right of voepession in plaintiff and that 
defendant was unlewfully witjbhelding the premises from plaintiff; 
that motions for a new triol and in arrest were oversruled and 
Judgeent entered on the verdict; that an anoeal from this judg- 
ment Was prayod anid perfewted by plaimtiff in error; that June 15, 
2921, the Jjudgaent wae offirmed by this court, 
yume 3O, 1921, plaimtiff in errer filed o petition in 
the Municipel eourt, tn which he set up the foregeing Pacts and, 
further, 
“that since said judgment in the Municipal court, said Charles F. 
Ogren has accepted rentel ef your petitioner for the premises at- 
tempted to be talcen py aid plaintiff, for the months intervening 
since said in said Municipal court, and thet by so taking 
gaid rent gadd plaintiff abandoned his aadd judgment for posseas- 
ion of enta premises, and said judgment has beceme defunct and 
@iseharged ***#*; that said plaintiff served said defendant in 
Vebrusry, 1922, again with a siaty notice to terminate said 
grit. fo and thst on May Jat, 1921, L plaintiff comnenced another 
tor possession of the same prenises acoupied by the said de} 
endant end recovered « judguent for pousession therefor. 


Your toni yg further represents thei the petitioner prayed 
Hiret Distriet _—e Bap gi in the Appellate Court of Illinois, 

bs 8 "pond widnn said appeal was allewed on the filing of an 
“tive pens from the date of the prayer fer an 

appead, snd Was go filed and approved by the court 

within the Any j Monn Bs Limited. Your petitioner therefore prays 
that mn order be entered of record, setting forth said discharge 
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The petition was duly verified on the same day it 
wae filed. <A hearing thereon was had, aud an order entered deo 
mying the motion on the hearing. The only evidence of fored was 
the verified petition. 

We think the order dissiesing the petition should 
not have been entered under the cirewmstances., ‘The facts alleged 
in the petidion, if truce, sntivied the petitioner to an order 

dgodbury ¥. Kyel, 126 211. App., 460. The eourt 
should have ruled the plaintiff to answer the petition, and 
eaused the matter to be tried out on the issue thus made? in 
@ases arising upon a motion, the same mode of trial ought te 
prevail as at common law under ths writ of audits querela; that 
an issue should be wade and sent te a jury te be tried as any other 
issue of fact. Reid v. O'Brien, 86 111. App. 120; Marding v. Haye 
King, 141 111, 572. 

The judgment will be reversed and the cause remanded. 

REVERSED AND REMANDAD. 





Dever, ?, J., and GeGurely, J,, conour. 
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GHARLAS F. OGREN,. 





fj APPRAL PROM MINTO IPAL couRT 
OF CHICAGO, 


4 2241.4. 665 


WR, JUSTICE MATCHET? DELIVERcD “HE oPINTON oF Tm coURT. 


Va, 
TACGH LEVY, 





Thia i. an appeal from a gucyment in faver of the 
Plaintiff in an action for forcible deisiner. The eause was tried 
before a jury and the court ingtrusted the jury te find the issues 
for the plaintiff, ; 

Ae groundea for revergal it ia urged that the court 
whould have quashed the summons, but the point was waived when the 
defendant demanded trial by jury, which asounted to a general ape 
pearance, 

it in urged that plisintiff failed to prove that de- 
fondant was in possession of the premises when the auit wae started, 
but we have examined the record and find that the evidence does net 
mustain this contention, 

Et is urged that it was error to enter Judonent when a 
former appeal was #ti11 pending, but thie defense does not appear 
to have been raised upon the trial. 

The appeal is without merit, ami the jadement is af+ 


firmed, 
APYIRVED. 


Dever, P, J., and Heturely, 7., concur. 


@99 ATLASES 


emo ine sy MORIERT eat 


doe ght 


sie Mi: sate a vasa 6 ek Zan oe 


4: culate: saan a: eet sacs wt rs tent 
‘ Lager 2 oF me ee sca 


Ne ee eee 
RE oe es ICL 


ch adh el a 


ae feds evexq of sétzah iladane inte muna a, cae ) 


Ha hh al ena 


MENTS Aa sigh Re 


Joa seek ouneteb ie saat phe tants om Pgh ia 


PA hh 
a? ABs 


Li mn a 





\ \ 
ee } j 
Cm. v f sy ( va 
Piel Term No. 13 Acre Agenda No. 4 
IN THE r 


APPELLATE COURT OF ILLINOIS és 
FOURTH DISTRICT ’ Pe 

- Bai ee csch) | 

f BMA Dis Daeg Sees 2) 


f 


& 


f Risin 24 $2 





OCTOBER TERM, A. D., 1921 





CLERK OF THE aePeLh 
FOURTH DISTRIT GF 


el 


x 


MARY B, BOYER f 
‘ ae i Appeal from 


‘Lvs. 
Lawrence. 


ALICE SHANK; et al. 





Opinion by Higbee, P. J. 


Appellant filed a bill to the February 1920 Term of the 
circuit court of Lawrence county, alleging that her father, Hd- 
ward G. Conover died intestate December 21, 1889, leaving his 
widow, Esther Conover, the complainant, Mary EK. Boyer, and 
the defendant, Alice Shank, as his only children and only heirs 
at law, and that at the time of his death said Edward G. Con- 
over was the owner of a certain tract of 60 acres of land in said 
‘county; that from the death of said Edward G. Conover, his 
widow, Hsther Conover, resided upon and received all the pro- 
fits from said land until the time of her death on October 28, 
1919; that the complainant with her husband, the defendant, 
Marion Boyer, soon after the death of said Edward G. Conover 
moved onto said land with the widow, Esther Conover, under 
a contract between Marion Boyer and Esther Conover, by 
which Marion Conover was to cultivate said lands and out of 
the proceeds thereof to feed and care for the live stock of the 
widow the same as he did his own. The bill further alleges 
that the said Esther Conover was 88 years of age at the time 
of her death and that she left no estate whatever, real or per- 
sonal; that complainant had cared for and furnished her board 
for more than five years prior to her death, during which time 
she had been compelled to give her mother almost constant 
attention; that the care, attention, board and nursing which 
she had so bestowed on her mother was reasonably worth the 
sum of five thousand dollars, and that her sister, Alice Shank, 
is equally liable with complainant for the support of their 
mother. : 

The bill prayed for a partition of the lands between com- 
plainant and defendant, Alice Shank, and also that the court 
take an account of the amount due complainant for the care 
and attention given to her mother and order the same to be 
paid complainant out of the interest of said Alice Shank in 
said lands on the proceeds resulting from the sale thereof. The 
defendant, Alice Shank filed an answer to this bill practically 
admitting all the material allegations thereof except that por- 
tion concerning the care and support of Esther Conover by 





complainant which was denied. The only other defendant was 
complainant’s husband Marion Boyer, who was defaulted. The 
case_was heard before the court upon a stipulation as to cer- 
tain facts and the testimony of witnesses. The court entered 
a decree for partition of the land but denied the relief prayed 
by complainant for the support and attention bestowed on her 
mother. From that portion of the decree denying said relief 
the complainant has prosecuted this appeal. 

From the stipulation and testimony of witnesses, the death 
of Edward Conover, his ownership of the land, the death of 
Esther Conover and the heirship clearly appears. It is also 
shown that the appellant resided with her father and mother 
until her father’s death in 1889 and thereafter continued to 
reside with her mother until 1903 when she was married to the 
defendant, Marion Boyer; that after her marriage she and her 
husband continued to live with her mother and, as she testified, 
the relation of mother and daughter, in the same house never 
changed from the time of her father’s death until her mother’s 
death. There was proof to the effect that when appellant was 
married, her husband and her mother entered into a contract 
whereby the husband was to cultivate the land in question and 
feed and care for his own live stock and that of Esther Con- 
over; and also some evidence introduced by appellant that her 
mother had stated to third parties she wanted appellant to have 
all her property at her death for taking care of her. 

It is clear from the proof that complainant and her mother 
resided together as members of the same family. The doctrine 
is well established in this state that where a person resides with 
a relative as a member of his or her family, the law will pre- 
sume that any services performed by such person were per- 
formed gratuitously, in the absence of proof of an express con- 
tract that such services were to be paid for or circumstances 
from which such a contract will be implied. Sherman v. White- 
side, 190 Ill. 576. In our opinion the evidence was not suffi- 
cient to establish a contract either express or implied, between 
appellant and hey mother that appellant should be compensated 
for the care and attention she bestowed upon her mother. Un- 
der that view of the case this relief was properly denied by 
the chancellor. No administration appears to have been had 
upon the estate of either Edward G. Conover or Esther Con- 
over, and therefore no claim had ever been allowed to complain- 
ant for her services. So that even though complainant was 
entitled, under the law, to pay for such services, the same were 
not such a lien against the defendant’s interest in the lands 
as was proper for a court to consider and adjust in a partition 
suit. Such proceeding would deprive appellee of her right to 
a trial by jury. To support her contention that her claim for 
compensation for services rendered her mother can be deter- 
mined in this suit, appellant relies to a large extent upon the 
case of Bangs v. Brown, 113 Ill. 80. That was a suit in parti- 
tion brought by all the heirs of Sara Brown and John H. Brown 
except one, Clara H. Bangs, who with her husband was defend- 
ant. John Brown the husband predeceased his wife Sarah 
Brown by 27 years. Sarah Brown lived with Clara H. Bangs 
after the death of John Brown until she died. The bill prayed 
that Clara H. Bangs and her husband be required to account 
for rent on a certain portion of the premises upon which they 
resided. Clara H. Bangs filed a cross bill alleging that she 
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had boarded, cared for, supported and nursed her mother from 
the time of her father’s death until her mother died and pray- 
ed that she be allowed a reasonable compensation therefor, and 
that the same be made a charge against the interest of the 
other heirs in and to the premises. The court found that the 
rent gf the premises occupied by Clara H. Bangs and her hus- 
band was a fair compensation for the board and care of the 
mother and disallowed the claim for the same except as to the 
sum of $100.00 which was allowed for extra care during the 
sickness of the mother. From this decree Clara H. Bangs ap- 
pealed. The only question in that case concerning the allow- 
ance of the claim was raised by the claimant’ herself and was 
not whether the claim was properly allowed in a partition suit 
but whether the amount allowed was sufficient. The Supreme 
Court affirmed the decree but did not pass upon the question 
whether such a claim was a. proper matter of adjudication in 
a partition suit. The appellees were the only parties who 
could have raised that question and as they did not do so the 
same was not before the court. 

Upon a full consideration of the facts in this case and the 
law applicable thereto, we are satisfied the decree in this case 
should be and it accordingly is affirmed. 

J Affirmed. 
Y Not to be reported in full. 
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Opinion by Higbee, P. J. 


v. & 


WALKER D. HINES, Direc 
General of Railroads, 


Herbert J. Bradley and his wife, Emma Ruth Bradley, 
were driving a Ford automobile from their home at Makanda, 
Illinois, to DuQuoin on August 26, 1919. It was necessary for 
them to cross the railroad track of the Illinois Central Rail- 
road at what is known as the White Ash Mine Crossing. At 
this crossing the public highway runs east and west and the 
railroad north and south. Bradley and his wife were travel- 
ing east on the highway. There are three railroad tracks at 
this crossing, the west one being known as the switch track, 
the next one to the east as the south bound track and the one 
farthest to the east as the north bound track. The switch 
track is about 31 feet west of the west rail of the north bound 
track, while the north bound and south bound tracks are about 
8 feet apart. About 250 feet west of the crossing is a warning 
post bearing the letters “R. R.” and some 26 feet west from 
the switch track is another warning post upon which is the 
word “Stop.” After Bradley and his wife had crossed the switch 
track and the south bound track and while they were crossing 
the north bound track their automobile was struck by an en- 
gine coming with a caboose from the south. Emma Ruth 
Bradley was so severely injured that she died the evening of 
that day. This suit was brought by Herbert J. Bradley as ad- 
ministrator of the estate of Emma Ruth Bradley, who left no 
children or descendants of children surviving, to recover dam- 
ages for her death. Upon trial with a jury a verdict for 
$1500.00 was returned in favor of the plaintiff. After over- 
ruling a motion for new trial the court entered a judgment on 
that verdict, from which this appeal has been taken. 

The declaration consisted of three counts. The first 
charged that the servants and agents of the defendant so neg- 
ligently and carelessly drove and propelled an engine and car 
attached thereto over and on said railroad up to and over said 
crossing on said public highway as to strike with great force 
and violence the automobile in which said Emma Ruth Brad- 
ley was riding, on the said crossing and that as a result there- 
of, she was killed. The negligence charged in the second count 
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was the failure to ring the bell or sound the whistle for the 
crossing as required by law. The third count charged that the 
defendant maintained on its right of way, immediately south 
of the crossing “a ground elevation” and had permitted weeds, 
vegetation, grass and brush to grow on said elevation to the 
heighth of five feet so that the same became an obstruction 
to the view of a person on the public highway. A plea of the 
general issue was filed to these counts. We have not been 
furnished with any brief or argument in behalf of appellee in 
this case, but while we have been denied the assistance that 
appellee should have rendered us we have nevertheless given 
the case careful consideration and decided the same upon its 
merits. 

It is contended by attorneys for appellant that although 
Walker D. Hines was Director General of Railroads at the 
time this suit was brought, he was not at the time of the trial 
and entry of judgment, and that it was error for the trial 
court to enter judgment against him. Nothing appears upon 
the record to show that this question was raised in the court 
below. Not having been raised below we are of the opinion 
that appellant is not in position to raise that question on this 
appeal. It is also contended that it was error for the trial 
court to give the second instruction given in behalf of plaintiff, 
which read as follows: “You are further instructed that if 
you believe from the greater weight of the evidence that the 
defendant failed to blow a whistle or to ring a bell continu- 
ously for a distance of eighty rods before reaching the cross- 
ing in question and that Emma Ruth Bradley was in the exer- 
cise of all due care and caution for her own safety at and im- 
mediately before the collision, and that she did not know or by 
the exercise of ordinary care would have known of the ap- 
proach of the said train to the crossing, and that she was in- 
jured as a result of the defandant’s failure to blow a whistle 
or ring a bell continuously for a distance of at least eighty 
rods before reaching said crossing, if you believe from the 
evidence there was such a failure on the part of the defendant. 
then under such circumstances you may find the defendant 
guilty, provided you also believe from the greater weight of 
the evidence the plaintiff was also in the exercise of due care 
and caution at and immediately before the injury to the de- 
ceased.” The complaint made of this instruction is that it in 
effect instructs the jury that the train crew was _ required 
either to blow a whistle continuously for a distance of 80 rods 
before reaching the crossing or to ring a bell continuously for 
that distance, when as a matter of fact under the Statute they 
had the option of ringing the bell for a part of that distance 
and sounding the whistle for the remainder or of ringing the 
bell or sounding the whistle all of that distance. It is no doubt 
the law that a railroad company is not required to ring the 
bell continuously for the distance mentioned or to sound the 
whistle continuously for that distance but may ring the bell 
for a portion of the distance and sound the whistle the re- 
mainder. Attorneys for appellant cite Rich v. Wilson, 205 III. 
App. 38 and St. Louis P. & N. Ry. Co. v. Rawley, 90 Ill. App. 
653 in support of their contention that this instruction is er- 
ronecus. The portion of the instruction under consideration 
by this court in the Rawley case is set out in the opinion and 
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reads as follows: “And if the jury further believe from the 
evidence in this case that as defendant’s engine and cars ap- 
proached and reached said highway crossing the bell on the 
engine was not being continuously rung or that the whistle 
on the engine was not being continuously sounded, and that 
neither the bell nor whistle was sounded continuously for 80 
rods from said crossing and until said crossing was reached 
by said engine.” This court did hold that instruction mislead- 
ing, but upon comparison it will be found that the wording 
of that instruction is materially different from the one here 
under consideration. That instruction required the bell to 
be continuously rung or the whistle to be continuously sound- 
ed, while the instruction in this case requires the railroad com- 
pany to sound the whistle or ring the bell “continuously for a 
distance of 80 rods.’”’ While the instruction under considera- 
tion in the Rich case supra, is not set out in the repért, yet 
from the abstract of the decision it appears that practically 
the same language was used there as in the Rawley case. We 
do not believe the jury could have been misled by the instruc- 
tion given in this case and we therefore hold that the giving 
of the same did not constitute reversible error. 

The plaintiff introduced a witness, Fred Rendleman, who 
testified that no bell was rung or whistle sounded as the en- 
gine approached the crossing. On cross examination he was 
asked if he had not stated to the claim agent of the railroad 
company the next morning after the accident that he could 
not say whether the whistle was sounded or the bell was rung 
or not, and his answer was in substance that he did not re- 
member. The defendant introduced a witness, Mary Finney, 
who testified that she heard such questions asked the witness 
Rendleman, and that he answered as it is claimed by defend- 
ant he did answer. The defendant then offered to prove by 
two other witnesses that the questions were asked and an- 
swers made by way of impeachment of the witness Rendle- 
man, but the court did not admit this evidence on the ground 
that the witness did not deny making the statements when 
on the stand. Under the rules of evidence, we think this proof 
might well have been admitted. It is to be observed, however, 
that Rendleman did not directly deny making the statement 
in question and the refusal of the court to admit the impeach- 
ing testimony did not constitute reversible error. The evi- 
dence was contradictory, as is usually true in cases of this 
class as to whether the bell was rung or the whistle sounded 
on the approach of the train to the crossing and also on the 
question whether the ground elevation and vegetation thereon 
just west of the south bound track, constituted an obstruction 
to the view of persons approaching the tracks from the west. 

The most important and the closest question in the case 
is whether the deceased was in the excercise of ordinary care 
and caution for her own safety prior to and at the time of the 
injury. Herbert J. Bradley testified that he stopped at or 
near the stop signal and looked both north and south and 
neither saw nor heard any train. In this he is not contradict- 
ed. No member of the train crew claims to have seen the 
automobile until after it was struck. It is difficult to under- 
stand how if appellee stopped and looked, he could have failed 
to see the engine unless there was, as he claims, an obstruc- 


3 





tion to the view of the track. Witnesses testified positively 
in behalf of appellee that the view was obstructed, while oth- 
ers testified as positively for appellant that there was no ob- 
struction. However, we think the evidence shows conclusive- 
ly that there was some elevation west of the south bound 
track and that there was some vegetation thereon. The evi- 
dence also shows that the engine in question was a new one 
or had been recently repaired and for that reason was being 
run slowly and was making but little noise. Upon the whole 
proof we do not feel justified in. disturbing the verdict of the 
jury on the ground that it was against the manifest weight 
of the evidence on the questions of fact above referred to. The 
judgment of the court below will be affirmed. 
Affirmed. 

” Not to be reported in full. 
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Opinion by Higbee, P. J. 


This was an action of forcible entry and detainer brought 
by appellee against appellant under the 8th clause of section 
2 of the Forcible Entry and Detainer Act. On the trial appel- 
lee proved service upon appellant of a demand for possession 
of the premises involved and introduced in evidence a quit- 
claim deed from appellant to appellee for the property in 
question. This deed did not recite any definite consideration 
but stated that it was executed “for and in consideration of 
the sum in hand paid.” This was all the evidence introduced 
by appellee in chief. Appellant testified that it was under- 
stood between him and appellee that appellant was to continue 
in the possession and occupancy of the premises after the exe- 
cution of the deed until appellee paid him the sum of $3500.00 
which appellant had invested in the property. In rebuttal ap- 
pellee denied that any such agreement or arrangement was 
made. At the close of all the evidence the court, on motion 
of appellee, gave a peremptory instruction directing a verdict 
for appellee. 

The question before the court on this record is whether 
it was error for the trial court to give this peremptory instruc- 
tion. If the evidence of appellant to the effect that the deed 
was executed with the understanding that he was to receive 
$3500 and continue to occupy the premises until paid that sum 
was competent and proper evidence, then clearly the case 
should have been submitted to the jury. Although appellee 
denied that such was the agreement, yet it was for the jury 
to determine upon which side was the greater weight of testi- 
mony. Attorney for appellee contends that this evidnce was 
incompetent and improper for the reason it was with reference 
to an interest in real estate, not to be performed within one 
year and would therefore have to be in writing before admis- 
sible under the Statute of Frauds. If this matter, as testified 
by appellant, is true it certainly was the consideration for 
which the deed was executed. 

While it is true that appellee by proving demand and in- 
troducing the deed made out a prima facie case entitling him 





to possession, yet appellant had the right to establish any legal 
defense he had showing why he was entitled to retain posses- 
sion. If then part of the consideration for the execution of 
this deed was that appellee should retain possession of the 
premises, then appellee should be allowed to show the same 
if he could do so by competent proof. It is well established by 
decisions of the Supreme Court of this state that parol evi- 
dence is admissible to show the true consideration of a deed, 
although it may be different from that named in the deed 
itself. A collection of some of the decisions of this state lay- 
ing down that doctrine is found in MacNeil on Evidence, pages 
304 and 305. It was therefore, under these authorities, proper 
for appellant to show by parol evidence what the true consid- 
eration in this deed was. The question then arises, was this 
proof admissible under the Statute of Frauds? Under the 
agreement or arrangement as testified to by appellant there 
was no definite time within which he was to be paid this 
$3500.00. It appears that he claims it was to be paid to him 
whenever appellee sold the premises. It has often been held 
by courts of last resort in this state that the test, whether a 
contract is within that part of section lof theStatuteof Frauds 
and Perjuries providing that any agreement that is not to be 
performed within the space of one year from the making 
thereof must be in writing, is whether, at the time such agree- 
ment was made it could have been performed within one year, 
and not whether in fact such contract was so performed, and 
hence if performance within one year was possible, the con- 
tract is not within the Statute (Mutual Life Ins. Co. v. Rits- 
her, 196 Ill. App., 27). In the instant case it was possible and 
quite probable under appellant’s version of the transaction 
that the agreement as to the payment of $3500.00 might be 
performed within a year from the time it was made, so that 
such agreement, under the above test, is not within section 1 
of the Statute of Frauds and Perjuries. We have been unable 
to find any decision in this state holding that the same test is 
applicable to that portion of section 2 of the Statute on Frauds 
and Perjuries concerning any interest in lands for a longer 
term than one year. It was held by the Appellate Court of 
the First District in the case of Hirsch v. Kohn, 20 Ill. App. 
330, that an oral lease which was not for any fixed or definite 
term was not within the Statute of Frauds and Perjuries for 
the reason that it did not appear that it could not have been 
performed within one year. Jones in his work on Landlord 
and Tenant, Section 154, lays down the following doctrine, 
“A lease for real estate until such time as lessor pays lessee 
a certain indebtedness, is neither an agreement that is not by 
its terms to be performed within a year from the making 
therof, nor an agreement for a leasing for a longer period 
than one year and is not required to be in writing.” 

Such authorities as we have been able to discover upon the 
subject appear to hold that a contract for any interest in or 
concerning lands for a longer term than one year is not within 
the Statute of Fraudsand Perjuries if such interest may beter- 
minated before the expiration of one year from the making of 
the contract. The reasoning used by the courts of this state 
in holding that a contract which may be performed within one 
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year from the making thereof does not come within section i 
of that Act, applies with equal force to that portion of Section 
2 of the same Act here under consideration. We are there- 
fore of the opinion that the agreement or arrangemnt testi- 
fid to by appellant, if made, was part of the real considera- 
tion for the deed, also that appellant’s right to occupy the 
premises under that agreement might have been terminated 
within one year from the time it was made, and that therefore 
it was not within the Statute and not required to be in writ- 
ing. Parol evidence of this agreement or arrangement was 
therefore competent and it was a question of fact for the jury 
to determine whether or not such agreement or arrangement 
was established by the evidence. It follows that the trial 
court erred in giving the peremptory instruction in favor of 
appellee and for that error the judgment is reversed and the 


cause remanded. 
if Reversed and Remanded. 
Not to be reported in full. 
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Opinion by Higbee, P. J. 

Appellant brought this suit to recover commissions which 
he claimed was due him from appellant for the sale of the lat- 
ter’s farm. The trial resulted in a judgment from which this 
appeal has been prosecuted. 

Appellant, as it appeared from the evidence, was a real 
estate agent residing in the Village of Palestine, Hlinois, and 
appellee was the owner of a farm some six miles south of that 
place. On or about the last of March or the first of April, 1919 
appellant had been showing some farms which had been listed 
with him for sale, to one Virgil Hyre, with the view of selling 
some one of them to him. Late in the evening of that day they 
ealled at appellee’s home where appellant introduced Mr. Hyre 
to appellee and either appellant or Mr. Hyre inquired of appel- 
lee if he desired to sell his farm. Some conversation then en- 
sued in which appellant took little or no part and later the 
three parties went over and examined the dwelling. Before 
leaving Hyre offered to pay appellee $6800.00 for the farm 
which was not accepted. The next day appellee met Hyre in 
Palestine and Hyre offered him $7000 for the farm but no trade 
was consummated at that time. Later, however, after some 
correspondence between appellee and Hyre, the deal was clos- 
ed and Hyre purchased the farm for $7000. The evidence 
shows there was no express contract between the parties con- 
stituting appellant the agent of appellee for the sale of his 
farm. There had been some conversation at different times 
concerning the sale of the farm but appellee testified he had 
always refused to list his farm with appellant except at one 
time he told appellant he could have all he could sell the farm 
for over and above $6500.00 but that this proposition was not 
accepted. Appellant does not claim here that he had an ex- 
press contract with appellee, but contends that appellee knew 
he was a real estate agent; that he produced a purchaser for 
appellee’s farm, and that appellee accepted the benefits of his 
services whereby an implied contract arose from which appel- 
lee became liable to him for what those services were reasonably 
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worth. In accordance with his contention appellant introduc- 
ed proof tending to show that his services were worth $175.00. 
Appellee introduced a witness who testified appellant told him 
about the first of May, 1919, that he, appellant, had had nothing 
to do with the sale of appellee’s farm. 

Under the proof in this case we do not feel warranted in 
disturbing the verdict of the jury. Appellant complains of 
instruction No. 6 given in behalf of appellee. That instruction 
is as follows: ‘‘You are instructed that although you may be- 
lieve that Walker was a real estate agent engaged in finding 
purchasers of real estate for owners thereof, desiring to sell 
the same, and that he found a purchaser of the land of the de- 
fendant, yet this alone voluntarily made by the plaintiff would 
not entitle him to a commission, for such services voluntarily 
made without any agreement on the part of the defendant with 
the plaintiff.’’ It is the contention of appellant that by the 
use of the word ‘‘agreement’’ as it occurs in this instruction, 
the jury was informed that appellant could not recover in this 
case unless he had shown an express agreement with appellee. 
This instruction was not well drawn but it correctly states an 
abstract proposition of law which could not have been misun- 
derstood by the jury. Under the circumstances named in the 
instructions no implied promise would arise so if there was not 
an express promise or agreement plaintiff could not recover. 

It is further asserted by appellant that a rule of the trial 
court provided ‘‘no more than 10 instructions on a side will 
be considered by the court unless otherwise ordered before the 
argument begins,’’ and that this rule was violated in behalf of 
appellee. It appears from the record that while eleven instruc- 
tions were submitted by appellee, only nine of them were given. 
Even though this rule was violated that act alone would not be 
reversible error unless it was apparent that injustice had been 
done. (Field v. The C. D. & V. R. R. Co., 68 Tl. 367) The 
violation of such rule in this case does not appear to us to have 
worked any injustice to appellant. The judgment is affirmed. 

7 Not to be reported in full. 
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Opinion by Higbee, P. J. 


On the 14th day of April, 1913 Dosey Douglas, the adminis- 
tratrix of the estate of A. G. Douglas, deceased, appellee, in- 
stituted a suit in the Circuit Court of Franklin County against 
the Franklin County Collieries Company and on the 16th day 
of May, 1913, filed a declaration in such suit to the May term 
of that court, alleging that the defendant therein negligently 
caused the death of the deceased, A. C. Douglas on February 
24, 1913 while employed as a miner by the defendant and seek- 
ing to recover damages therefor. This declaration contained 
no allegation that the parties to the suit or either of them were 
or were not within the Workman’s Compensation Act of 1911, 
in force May 1, 1912. On June 9, 1913 appellee filed an amend- 
ed declaration against the same defendant which also contain- 
ed no allegation concerning the Workman’s Compensation Act 
of 1911. On August 29, 1913, appellee, in the same suit, filed 
an amended declaration consisting of two counts against the 


Sesser Coal Company based upon the same cause of action. In 


this declaration appellant was the only defendant and it was 
the first time appellant was made a defendant in this suit. This 
declaration consisted of two counts and each count contained 
the following allegation, ‘‘And the plaintiff further says that 
at and prior to the time of the death of the said A. G. Douglas, 
as above set forth, there was in full force and effect in this 
state an Act in relation to the payment of compensation to 
employes suffering accidental injures or death in the course of 
employment, but the defendant in this case did not elect to be 
bound by said act and did not in pursuance of said Act at the 
time of hiring of the said A. G. Douglas deceased, personally 
give to him a legible statement in writing, and did not post at 
the said mine or at the place where he was employed, such a 
statement containing the provisions and conditions of said 
Act, and thereby this plaintiff is not bound by the term and 
conditions of said Act and elects to pursue her aforesaid action 
as at common law.’’ 

On June 5, 1919 appellee by leave of court filed another 
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amended declaration in this cause consisting of three counts, 
each of which alleged in effect that appellant had elected not 
to be bound by the provisions and terms of the Workmen’s 
Compensation Act of 1911 and had filed its notice and state- 
ment in writing to that effect with the State Bureau of Labor 
Statistics as required by the provisions of that Act. Appel- 
lant moved to strike this declaration from the files. This mo- 
tion was overruled after which appellant filed a plea of not 
guilty and a ga2cial plea of the statute of Limitations. <A ver- 
dict was returned in favor of appellee and against appellant 
in the sum of $1500 and judgment was entered for that amount. 
To review such judgment appellant has brought the record to 
this court. He assigns many reasons why the judgment should 
be reversed but we deem it necessary to discuss only one of 
them as that will fully dispose of the case. 

At the time the injury complained of occurred the Act 
providing for compensation for accidental injuries or death 
approved June 10, 1911 in force May 1, 1912, was in force and 
the same by its terms and provisions applied to the business 
in which appellant and appellee were engaged. Section 3 of 
this Act provides ‘‘no common law or statutory right to re- 
cover damages for injury or death sustained by any employe 
while engaged in the line of his duty as such employe other than 
the compensation herein provided shall be available to any 
employe who has accepted the provisions of this Act.’’ Para- 
evaph A of Sub-Section 3 of Section 1 of said Act provides 
that every employer included in the Act ‘‘is presumed to have 
elected to provide and pay the compensation according to the 
provisions of this Act, unless and until notice in writing of his 
election to the contrary is filed with the State Bureau of Labor 
Statisties.’’ Paragraph C of said sub-section provides that 
when such election is made by the employer, the employe shall 
be deemed to have accepted all the provisions of said Act and 
is bound thereby, unless within 30 days after his hiring and 
the taking effect of the Act he shall file a notice to the contrary 
with the Secretary of the State Bureau of Labor Statistics. 
This court in Krisman v. Johnston City and Big Muddy Coal 
and Mining Co. 190 Ill. App. 612, after referring to the above 
provisions of said Act, said, ‘‘It thus appears to be a presump- 
tion of law that both appellant and appellee were covered by 
the provisions of said Act, unless it should appear that one or 
both of them had filed an election to the contrary with the State 
Bureau of Labor Statistics as provided by law.’’ If the part- 
les were covered by the provisions of that law then appellee 
had ‘‘no common law or statutory right’’ to recover damages 
for the death of her intestate except as provided by that act, 
and this suit would not lie. (Krisman v. Johnston City & Big 
Muddy Coal and Mining Co., supra; Dietz v. Big Muddy Coal 
and Iron Co., 263 Tll. 480). It being the law that the parties 
to this suit were presumed to be covered by the Act of 1911, 
and if, so covered that appellee had no right to maintain an 
action at law, then in order to state a good cause of action 
appellee’s declaration should have alleged that appellant had 
elected not to be bound by the provisions of that Act and had 
taken the steps to make that election which were prescribed 
by that Act, to make the election effective. In our opinion no 
declaration prior to the one filed June 5, 1919 sufficiently alleg- 
ed that appellant had elected not to be bound by the 1911 Com- 


9 
(*) 




















ae Sic er 
aap SK thee TS 
pmbite cael 


ps Langa at cleat. eek ios 
Meiil Dersteabuy A dela ayusenine beg 
5 De ‘tgin Mis pels Gt Treason 
7 et ate To 
ae wiht bercupaben: ae 
on he ain 





vette ae Sg acon SRR ii ase 

ev iTarreh late oe Halen cee Leen 

. : 16 Ma ADEE ES = ‘delgaaes | erin 
me ey Le ns — Hh wad 980 





a wan a slits gee a iat 
; tet 0, Wa ete 
a. pre pone ta.-F 































be Fi 
cae ibys fe ae 


Bieta rely fy) ie Cs 





eevee are me Fah 
feats Bess yer gis rie 
tts ey phate er Py regi 


Riva peas byisie: Han AisahY cert at Sfp, 
jorpie atieeie| fale yee ce 





S35 we. ae 





Peet ties its 


7 pistisay fees oe 
id oa ese ¢! ee j<% f 

"J00¥ Shh A ge Ninna ee ae 

‘rede wht alte le® pate 2s Brera) 
raja se: 1 vad: eh ee TEMETA smihd si « sR: 
nt hoods now Ra Fee feeshen ge, 
«oy cys fed} esr ade Ge celta “ti Ae 
Sater He eck} Praia tae eae tet eee ioitraty, ! 

4 aeht Sent wa web Leet Verte: Se ae 
iE wae ee ba) wanted vor | 
penne Ob "Sent resid aialiane 

ome RP Ey ea te ety AS +h 
> speitaatet ce ieenatealy 
whe sth), eNO crm 
inte agglomerate He: 
MEd havaney ae wit 6 ME 
cleo yt Sak salad se 
TE {wpe OF ’ es q 
4 lat Feat ge dined VF ate 
44 TS yee aa ipa nih ; 
f : Pe Cea 
< ui? Lapreien se)” cakes Vere v 4 
: ee Lhe Pho Att ae Hidy 
ae ; “ib De ated Ck etoed el id ele 





pensation Act. It is true that the declaration filed August 29, 
1913 did contain certain allegations in that respect as above set 
forth. Those allegations however were not in substance or 
efiect allegations that appellant had elected NOT to be bound 
by the Act by filing the notice required, but that appellant had 
not elected to BE bound by the Act and had not given to de- 
ceased and posted in the mine a statement containing the pro- 
visions of the Act. Had the case been tried on this declaration 
and had appellee proved as alleged in that declaration that 
appellant had not elected ‘‘to be’’ bound by that Act and had 
not given and posted the statement, yet that would not have 
been proof that appellant had elected not to be bound by the 
Act by filing notice with the State Bureau of Labor Statistics, 
as provided by the act and which was necessary to a recovery 
by her in this case. Both the deceased and appellant were 
automatically made subject to the law without any election or 
affirmative action upon their part. In considering this same 
act the Supreme Court in Dietz v. Big Muddy Coal & Iron Co., 
supra, held, ‘‘both the employer and the employe in the speci- 
fed employment became subject to the Act without any affirm- 
ative action upon their part. The elective feature of the act 
is to be exercised to AVOID being governed thereby, and not 
to cause the Act to be applied in any given case.’’ It is obvious 
from the reading of the authorities above cited that it appeared 
from the face of all the declarations filed up to and including 
the one filed August 20, 1913 that appellant was automatically 
covered by the Compensation Act of 1911. It was therefore 
necessary for appellee before she could have stated a cause of 
action against appellant to have alleged that appellant had 
elected not to be bound by the provisions of the Act. If she 
did not file a declaration stating a cause of action before the 
Statute of Limitations had run then such statute had become 
‘a bar and the filing of an amended declaration stating a cause 
of action, after the Statute of Limitations had run, would be 
the commencement of a new suit, to which the Statute of Limi- 
tations would be a bar. As no declaration prior to the one of 
"ane 5, 1919 stated a cause of action it must follow that the 
last amended declaration which stated a cause of action did 
state a new cause of action, that is, one which had never been 
stated before, and hence the Statute of Limitations was a good 
defense. In Eylenfeldt v. Illinois Steel Co., 165 Ill. 185, prac- 
tically this same question was before the Supreme Court and 
it was there said, ‘‘the amended count, does, however, set up a 
cause of action, but, in as much as the original declaration 
stated no cause of action, it seems to follow that the amended 
declaration stated a new cause of action,—one which had never 
been stated before,—and hence the Statute of Limitations was 
a good defense. There could be no re-statement of a cause of 
action by the amended declaration unless the cause of action 
had been stated before.’’? This language is quoted with approv- 
al by the Supreme Court in Mackey v. The Northern Milling 
Co., 210 Ill. 115. A collection of other decisions of the Supreme 
and Appellate courts of this state, laying down the same doc- 
trine will be found in note 67, 25 Cye. 1309. 
The Supreme Court in the case of Carlin v. City of Chicago, 
262 Ill. 564 held that the following proposition of law must be 
regarded as fully established by the decisions of that court, 
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to wit: ‘‘If the original declaration fails to state any cause of 
action whatever, and an amended declaration is filed, after the 
Statute of Limitations has run, which does state a cause of 
action, the filing of such amended declaration will be regarded 
as the beginning of the suit for that cause of action and the 
Statute will constitute a good defense,’’ citing Foster v. St. 
Luke’s Hospital, 191 Ill. 94; Doyl v. City of Sycamore, 193 Tl. 
501 and Mackey v. Northern Milling Co., supra. 

Under these authorities we must therefore hold that the 
declaration filed August 29, 1913 and all of the declarations 
filed prior thereto failed to state a cause of action; that the 
amended declaration of June 5, 1919, which does state a cause 
of action, but which was filed after the Statute of Limitations 
had run, was the beginning of a new suit for the cause of action 
stated in that declaration; that the Statute of Limitations con- 
stituted a good defense to that action and therefore appellee 
cannot sustain a recovery in this case. 

The judgment of the trial court is reversed. 

: Reversed. 

Not to be reported in full. 
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Opinion by Higbee, P. J. 


This is an appeal from a judgment in favor of appellees, 
in an action of forcible entry and detainer brought by appellees 
against appellant to recover possession of certain real estate 
in Pulaski county. 

It appears from the evidence that in the early part of 1920 
appellees leased to appellant the premises herein question 
and also other premises under a verbal contract. The under- 
standing was that appellant was to have the house till August 
1, 1920 and other premises as corn land until January, 1921, 
it being understood that appellees would want possession of 
the house for their brother on August 1, 1920 . Shortly before 
August 1920 appellees learned their brother did not want the 
house, and, as they contend, informed appellant he conld have 
the house until their brother should come, and on the 8th of 
October, having learned their brother would come by the first 
of April, 1921, they informed appellant verbally they would 
want the house the first day of March. On the 3rd day of 
January, 1921, they served him with a written notice to vacate 
the premises. Appellant contends that prior to the first of 
August, 1921, he was informed by appellees that their brother 
was not coming for another year and that he did not have to 
move out but could keep the place for another year with the 
same corn land, truck patches and the house. Counsel for 
appellant appears to take the position that appellees had either 
leased appellant the premises for another year or that the ten- 
ancy had become one from year to year and could therefore he 
terminated only at the end of a year. 

The contentions above referred to were questions of fact 
for the jury under proper instructions as to the law. The res- 
pective parties introduced proof tending to support their 
several contentions, and no complaint is made concerning the 
instructions. Under such conditions it is the general rule that 
the verdict of the jury should not be disturbed. Among other 
contentions of the appellant is the one that the notice given hy 
appellees to terminate the tenancy, did not describe the prop. 
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erty sufficiently to entitle it to go to the jury. The property in 
question was described in the notice as ‘‘the premises you now 
occupy belonging to us in the county of Pulaski, State of Illi- 
nois.’? While this description does not describe the premises 
by section, town and range, we consider it sufficient. A gen- 
eral description or any description by which the premises can 
be readily identified and located is all that is required. (Hayn- 
es v. Sherwin Williams Co., 126 Ill., App. 414; Stevens v. Cary, 
183 Ill. App. 24). Especially is this true where it appears, as 
it does in this case, that all parties to the action knew exactly 
what property was intended to be designated. (Kraatz vy. 
Workman, 202 Ill. App. 95.) No error appearing in the record, 
which appears to us to demand a reversal, the judgment is 
ya, Affirmed. 
Not to be reported in full. 





Perey ~~ 
u, 


rin ranetia” 
oe 
pened 


ee 


ees iva 





ro 
IN\THE APPELLATE COURT OF ILLINOIS Ea) 
: FOURTH DISTRICT | se 
\ CReGk,, tae | Ral B4 1922 

\ OCTOBER TERM, A. D. 1921 4 eon. Orie 

A J ~ = NS Sy YS fr R/ 
; CLERIC ie THE APP ELLAT E COURT 
f FOUATH DISTRICT OF ILLINOIS 


rs 


WILLIAM METEER, 4 


¥ 
Appellee. # 
‘ og Appeal Hee 
\: 7 City Court of 
MORRIS STERNBERGER,/ pau TA 
ee 
_ Appellant. IA AT - 66 6 


Opinion by Higbee, P. J. 


This suit was instituted by appellee, William Meteer, be- 
fore a Justice of the Peace in the City of East St. Louis against 
appellant, Morris Sternberger, doing business under the trade 
name of “Empire Furniture Company,” to recover damages 
for the alleged unlawful taking and conversion by appellant 
of certain household goods claimed by appellee. Judgment 
was rendered in the justice court against the appellant for 
$187.00. On appeal to the city court of East St. Louis, a ver- 
dict was returned for the plaintiff in the sum of $70. This 
appeal was prosecuted to reverse the judgment entered by the 
court on that verdict. No question is raised on the instruc- 
tions or rulings on the evidence. As stated by attorney for 
appellant in his argument, the only question presented to this 
court is whether the verdict is supported by the evidence and 
the law. 

Appellant is engaged in the retail furniture business in 
the city of East St. Louis on both the cash and time payment 
plans. On the 6th of October, 1915, he sold appellee furniture 
to the amount of $37.00 and on March 15, 1916, he again sold 
him some furniture to the amount of $74.15. On March 16, 
1916, appellee executed to appellant his promissory note for 
the total amount of these purchases in the sum of $74.50 and 
to secure the payment of that note executed a chattel mortg- 
age to appellant on the property purchased. Appellee had 
made some payments on his purchases before the note was 
given but credits for the same were endorsed on the back of 
the note. He continued making payments until December 12, 
1916, when there remained due on the note $9.50. On that day 
he purchased a chifforobe for $27.50 and a kitchen cabinet for 
$32.50, a total of $60.00, which with the $9.50 due on the old 
account left a total indebtedness due appellant of $69.50. To 
this extent the facts appear to be undisputed. 

Appellant contends and testified that on January 23, 1917, 
appellee, with his father, John Meteer, came to appellant’s 
store and said that he had had trouble with his wife and de- 
sired to transfer his account to his father; that appellant ad- 
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vised him such transfer could be made and that he had his 
bookkeeper, a Miss Snyder, who has since died, make the 
transfer of appellee’s account on his books to John Meteer, 
father of appellee; that John Meteer advised him, however, 
that he did not like the chifforobe appellee had purchased and 
arranged to exchange it for another at an additional cost of 
$2.50 and that such exchange was made; that later on, the 
20th day of February, 1917, John Meteer executed a note to 
appellant for $69.50 and gave him a chattel mortgage on the 
property to secure that note. It appears that no payments 
were made on the last note by either appellee or John Meteer, 
and that on the 19th day of March, 1917, appellant replevied 
the goods from John Meteer and sold them under his chattel 
mortgage for the sum of $50.50 and later brought suit against 
John Meteer for the balance of the indebtedness and secured 
judgment for the same which remains unpaid. Appellee then 
brought this suit based upon the contention that the property 
replevied and sold belonged to him. It appears that appellee 
at the time this suit was instituted was not and since has not 
been in East.St. Louis and it is contended by appellant that 
this suit was in fact brought by John Meteer in the name of 
appellee 

John Meteer testified that appellee, his son, never went 
with him to appellant and made a transfer of any kind and 
that he did not sign his name to the mortgage note introduced 
in evidence. Appellee’s father and mother testified in sub- 
stance that the property replevied belonged to appellee. No 
note signed by John Meteer was introduced in evidence. Ap- 
pellant did introduce in evidence what purported to be a copy 
of a note signed J. Meteer and testified that the original note 
had been left with the justice of the peace before whom suit 
had been instituted on the note. A mortgage also purporting 
to be signed by J. Meteer was introduced in evidence. As above 
stated this property had been replevied in a suit against John 
Meteer. Whether this property belonged to appellee, William 
Meteer or to his father, John Meteer and whether appellee’s 
account had been transferred and charged to his father and 
whether John Meteer had thereupon given to appellant his 
note and the mortgage on the property securing the same, 
were all questions of fact to be determined by the jury. 

There being no assignments of error on the giving or re- 
fusing of instructions it must be presumed by this court that 
the jury was fully, fairly and accurately instructed. The jury 
heard the witnesses testify and observed their demeanor and 
behavior upon the witness stand and so did the trial court who 
overruled the motion for new trial. While the proof is not 
clear as could be desired, yet under the record as presented 
to us we cannot say that the verdict is so manifestly against 
the weight of the evidence that it should be disturbed. The 
judgment will therefore be affirmed. 

Affirmed. 
Not to be reported in full. 
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Opinion by Higbee, P. J. 


Roscoe Stevens, by Dollie Stevens, his mother and next 
friend, brought this suit against the Illinois Central Railroad 
Company, in the circuit court of Marion county, to the Septem- 
ber Term, A. D. 1920 to recover damages for personal injuries 
sustained by him when a truck which he was driving, was struck 
by a passenger train of said railroad company at a public 
crossing in the village of Odin on June 29, 1920. This appeal 
is prosecuted by the company to reverse a judgment against 
it for $1900. The declaration consisted of an original and three 
additional counts. The original count charged in general terms 
that appellant carelessly and negligently managed and operat- 
ed its locomotive and train of cars, that the same struck a truck 
upon which appellee was riding along a public highway in the 
Village of Odin, using due care and caution for his own safety, 
and injured him. 

The first additional count alleged that appellant at the 
time of the accident, by its agents and servants, drove its lo- 
comotive, engine and train at a rate of speed of 55 miles an 
hour in violation of an ordinance of the Village of Odin, limit- 
ing the speed of trains within the corporate limits of such 
village to 10 miles an hour and by reason thereof the said loco- 
motive struck the truck which plaintiff was driving resulting 
in injuries to him. The second charged that there were certain 
buildings at the crossing where the accident occurred which 
obstructed the view of the train in approaching upon appel- 
lant’s track and while the plaintiff using due care and diligence 
was crossing the track appellant well knowing that the view 
of said crossing was obstructed, then and there by its servants 
carelessly and improperly drove and managed its locomotive 
and train at a high and dangerous rate of speed, to-wit, 55 miles 
per hour whereby appellee was injured. The third was based 
upon the alleged failure of appellant to provide and keep sound- 
ing a bell or steam whistle on its locomotive as provided by 
Statute. 

Appellant filed the general issue and three special pleas 
to the declaration. The first and second special pleas averred 
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that appellant was engaged in the business of a common carrier 
doing a general railroad business at the time of the alleged in- 
jury; that the plaintiff, Roscoe Stevens, was at that time an 
employe of one Robert D. Stoafer; that the said Stoafer was 
then and there engaged in the business of carriage by land, and 
loading and unloading in connection therewith; that at the 
time of the alleged injury the said Roscoe Stevens was in the 
employ of said Stoafer in his business aforesaid, and was en- 
gaged in the performance of his duties and was driving the 
automobile truck in question in and about the business of said 
stoafer ; that the said Roscoe Stevens did not at any time prior 
thereto file with the Industrial Commission of the State of 
Illinois, any notice of withdrawal from the operation of the 
Workman’s Compensation Act of the State of Illinois and that 
the said Roscoe Stevens and the said Robert D. Stoafer as well 
as the appellant, were all and each of them bound by the pro- 
visions of such Act. The third special plea averred that the 
plaintiff at the time he received his alleged injuries was em- 
ployed by one Roscoe D. Stoafer to operate the motor truck in 
question and that the said Stoafer was operating said truck 
for hire and profit; that the said Roscoe Stevens was not a 
licensed chauffeur under the laws of the State of Illinois and 
was employed by the said Stoafer with the knowledge, consent 
and concurrences of Roscoe Stevens in violation of the Laws 
of Ilimois to operate said motor truck upon the public high- 
ways and that by reason thereof the supposed causes of action 
mentioned in plaintiff’s declaration were based upon the ap- 
pellee’s unlawful act which concurred in and caused the dam- 
ages complained of. A demurrer was sustained to each of 
these special pleas. At the January Term, 1921, two additional 
special pleas were filed by appellant by leave of court, setting 
up in substance the same facts averred in the first and second 
special pleas and in addition thereto alleging that at the time 
of the alleged injury the said employer, Robert D. Stoafer then 
and there had in his employment in said enterprise and busi- 
ness more than three employes. A demurrer filed to these two 
additional special pleas was overruled, whereupon plaintiff 
joined issue thereon. The plea of the general issue was also 
filed and issue joined thereon. 

The first assignment of error argued by appellant is that 
the court erred in sustaining the demurrer to the first and sec- 
ond special pleas. There is some question as to whether or not 
the two additional special pleas filed by appellant, which con- 
tain the same and other matters alleged in the first and second 
special pleas, were not such pleading over as to waive appel- 
lant’s right to question on this appeal the trial court’s ruling 
on such demurrer. However since appellee has not raised that 
question we will consider it as properly before this court. Sec- 
tion 30f the Workman’s Compensation Act as amended in 1919 
provides “the provisions of this Act hereinafter following shall 
apply automatically, and without election to the state, county, 
city, town, township, incorporated village or school district, 
body politic or municipal corporation, and to all employers and 
their employes, engaged in any of the following enterprises or 
businesses which are declared to be extra hazardous, namely * 
* * 3. Carriage by land or water and loading or unloading in 
connection therewith, including the distribution of any com- 
modity by horse draw nor motor driven vehicle where the 
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employer employes more than three employes in the enterprise 
or business, except as provided in sub-paragraph 8 of this 
section.’’ It is the settled law that where an employe and his 
employer are both under the Workman’s Compensation Act 
and the employe in the course of his employment is injured by 
a third person who is also under the Workman’s Compensa- 
tion Act, such employe has no right of action against such third 
person causing the injury, but can only recover from his em- 
ploye such compensation as is due him under that Act, and 
his employer is subrogated to the rights of the employe and 
may bring an action against such third person causing the 
injury to recover the compensation paid to the injured employe. 
(Hriebel v. Chicago City Ry. Co., 280 Ill. 76; Keeran v. P. B. & 
C. Co., 277 Ill. 413; Rogers v. I. C. R. BR. Co., 210 Tl. App. 577.) 
It was the purpose of these two special pleas to set up that 
defense in behalf of appellant in this case. The trial court 
sustained the demurrer to these pleas on the ground that the 
fact therein alleged did not show that Roscoe Stevens and his 
employer were under the provisions of the Workman’s Com- 
pensation Act, for the reason that the pleas failed to allege 
that the employer employed more than three employes in his 
business. It is contended by appellant that the pleas show 
that Stoafer, the employer, was engaged in ‘‘carrage by land 
er water and loading or unloading in connection therewith”’ 
and that the provisions of the statute ‘‘where the employer 
employes more than three employes’’ does not apply to such 
business but was intended to apply only to employers engaged 
in business other than ‘‘earriage by land or water’’ who em- 
ployed in their business more than three employes and who, 
as an incident to such other business, were delivering commo- 
dities by horse drawn or motor driven vehicles. It seems to 
us, from a consideration of the statute, it was the intention of 
the Legislature that only such persons engaged in carriage by 
land or water should come within the provisions of the Act 
as employed more than three employes in that business. If 
we are right in our view then it is clear that these pleas, which 
failed to allege that the employer employed more than three 
employes in his business, would not upon their face show that 
plaintiff’s employer and himself came under the provisions of 
the Workmen’s Compensation Act. It was therefore not error 
to sustain the demurrer to these pleas. The two additional 
special pleas filed at the January Term, 1921, did contain the 
allegation that the employer employed in his business more 
than three employes. While no error is argued concerning 
these pleas we think it best to say that in our opinion the evi- 
dence fails to sustain this allegation and does not show that 
Stoafer, the employer, had more than three persons in his em- 
ploy within the meaning of the Workmen’s Compensation Act. 

It is also argued that the trial court erred in sustaining 
a demurrer to appellant’s third special plea. In our opinion 
the allegation of that plea would not constitute a defense to 
the cause of action set out in the declaration. The fact that 
Roscoe Stevens had no chauffeur’s license, as required by the 
Statute, would not, of itself, authorize appellant to injure him 
negligently. It was sought to interpose practically the same 
defense as set out in this plea in the personal injury case of 
Engel v. Parmalee Co., 169 Ill. App. 410. In that case the 
plaintiff was injured while engaged in an employment, the 
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exercise of which required a license from the City of Chicago, 
and which license the injured person could not have obtained. 
In holding that such facts did not constitute a defense in that 
suit, the Appellate Court for the First District said ‘‘we can- 
not assent to a theory that he (plaintiff) had no right to be 
near the station at all, nor that his admitted prior violations 
of the ordinance and his admitted intention to violate it again 
if he had the opportunity, deprive him at the time of the injury 
of his civil rights as against a party against whom he was not 
individually offending even when he was actually in the act of 
violation.’’ The court further held that even if the intended 
violation of the ordinance might be considered as bearing on 
plaintiff’s rights as against the defendant or on his alleged 
contributory negligence, it would still be a question for the 
jury. The plea here under consideration does not show upon 
its face that Roscoe Stevens, even though he were actually 
violating the statute as claimed was at the time in any way 
committing any offense against appellant. In Graham y. Hag- 
mann, 270 Ill. 252 it was held, that plaintiff’s violation of an 
ordinance did not render him guilty of such contributory neg- 
ligence as would bar his right to recover damages for personal 
injuries, unless the violation of such ordinance in some way 
approximately contributed to the accident in which he was 
injured. The plea in this case does not sufficiently allege facts 
showing that Roscoe Stevens’ violation of the statute approx- 
imately contributed to his injury and it was not error to sus- 
tain the demurrer thereto. 

Appellee called the Clerk of the Village of Odin who testi- 
fied that the records of the ordinances of that village were 
destroyed by a fire. He then testified that plaintiff’s ‘‘ Exhibit 
A’’ was a copy of ordinance number 120 and that the certifi- 
cate attached thereto was a correct copy of the certificate to 
the original ordinance. Upon this testimony the court admit- 
ted plaintiff’s ‘‘Exhibit A’’ in evidence which purported to 
be a copy of an ordinance limiting the speed of trains within 
the village of Odin to 10 miles per hour. It is contended by 
appellant that this ordinance was not properly proved and 
that it was error to introduce the same in evidence. It is also 
contended that such purported copy could only be properly 
admitted in evidence after a compliance with the requirements 
of the Burnt Records Act. ‘‘The provisions of the Burnt Rec- 
ords Act are not exclusive, but merely cumulative upon the 
rights and remedies existing independently of its provisions, 
and records are to be deemed in law to be still existing and 
binding upon the parties whose rights are effected thereby, 
although, in point of fact, they have been destroyed.’’ (People 
v. Pike, 197 Ill. 449). It was shown by the evidence that the 
original papers had been lost or destroyed and were not within 
the possession of or obtainable by appellee. The witness testi- 
fied that he had read the original ordinance number 120 in the 
January preceding and that to the best of his knowledge ‘‘Eix- 
hibit A’’ was a true and correct copy of the original ordinance 
number 120 and the certificate thereto. This as we understand 
has been uniformly held to be sufficient to permit parol evi- 
dence as to the contents of a destroyed record. (People v. Pike, 
supra; Rose Hill & Evanston Road Co. v. People 115 Ill. 133). 
The evidence above referred to was ample foundation for the 
admission of plaintiff’s ‘‘Exhibit A’’ in evidence. Plaintiff’s 
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“‘Hixhibit B’’ was an x-ray picture of films of Roscoe Stevens’ 
skull and plaintiff’s ‘‘Hxhibit C’’ was a photographic print 
of this film. It is contended by appellant that these exhibits 
were improperly introduced in evidence for the reason, as 
claimed, that it is not shown that the film was taken or the 
photograph developed by x-ray experts or that the machines 
were in proper working order or that the picture correctly 
showed the conditions as disclosed by the x-ray machine. 
Without going into the evidence on this question in detail, we 
deem it sufficient to say that while the evidence in this respect 
was not as full and satisfactory as could be desired, yet it was 
on the whole sufficient to warrant the ruling of the court. 

It is further contended by appellant that the court erred 
in admitting the testimony of certain physicians as to the effect 
of the injury sustained by Roscoe Stevens. The true rule 
governing the admission of the consequences of an injury as 
held by us in the case of Boss v. I. C. R. R. Co., 221 Ill. App., 
504, ‘‘seems to be that all the consequences of such an injury, 
future as well as past which are shown by the evidence to be 
reasonably certain to result from the injury’’ are proper to 
be shown, but ‘‘such future consequences to be relied upon 
must be reasonably certain to result and cannot be specula- 
tive.’? In some respects the testimony here complained of is 
somewhat conjectural but it relates wholly to the extent and 
permanency of the injury bearing upon the amount of the 
damages and as the damages allowed in this case are moderate, 
we do not believe that this testimony worked any prejudice to 
appellant. Appellant’s claim that the evidence does not show 
the accident occurred within the corporate limits of the village 
of Odin is without merit, as it appears from the testimony of 
several witnesses that the crossing in question was within the 
limits of that village. There was the usual contradiction in 
the evidence as to whether the bell was rung or the whistle 
sounded as required by law. As has been so frequently held 
this was a question of fact to be determined by the jury and 
while the evidence on that question is somewhat contradictory 
we are of the opinion that the preponderance of the same clear- 
ly supports the verdict in that respect. 

Instruction 1 given for appellee fixed the time when he 
was required to be in the exercise of ordinary care for his own 
safety as, ‘‘at and immediately before the time of the acci- 
dent’’ and his instructions 3 and 4 fixed the same as ‘‘at and 
immediately before the time the plaintiff was struck.’’ Coun- 
sel for appellant argue that the effect of these instructions was 
to advise the jury that no care was required of the plaintiff in 
approaching the crossing but that if after he got on the cross- 
ing and immediately before he was struck he was exercising 
due care, then this was all that was required of him. We do 
not think the jury could have placed this narrow construction 
upon these instructions as the language used was clearly broad 
enough to include appellees approach to thecrossing. Compaint 
is also made of a portion of appellees 4th instruction which 
undertook to advise the jury of the duties incumbant upon ap- 
pellant in regard to the ringing of a bell or the sounding of 
a whistle in approaching the crossing in question. The in- 
‘struction was not carefully worded upon this subject of com- 
plaint but it was substantially in the language of the statute 
and does not appear to us to transgress the rules of construc- 
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tion relating to the subject mentioned, laid down by the Su- 
preme Court of this state. Complaint is also made of appellee’s 
oth instruction questioning plaintiff’s right to recover for 
suffering in mind and body, if any, resulting from the injury. 
This instruction is in practically the same language as an in- 
struction approved by the Supreme Court in Cicero y. Brown, 
HOS NSA 74s ek 

There is no doubt but that the evidence shows the train 
was running at a higher rate of speed than allowed by the or- 
dinance introduced in evidence. The engineer of the train tes- 
tified that if the brakes were working properly he could stop 
the train within a distance of 500 feet while traveling at the 
rate of 25 miles an hour, but on this occasion the train ran for 
a distance of 1000 or 1200 feet after he applied the brakes. It 
is_also clear from the evidence that there were stock pens, 
buildings and cars which obstructed Roscoe Steven’s view of 
the track as he approached the crossing. Whether or not ap- 
pellant was guilty of negligence in any of the respects charged 
was a question of fact to be determined by the jury. We are 
of the opinion that the verdict is sustained by the evidence and 
there appearing to be no reversible error in the record the judg- 

yen is affirmed. Affirmed. 
Not to be reported in full. 
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Opinion by Higbee, P. J. 


Appellee, Louis Sachs, in December, 1919, resided at Cen- 
tralia, Illinois, and was engaged in the business of buying and 
shipping hides and furs. On December 16, 1919, he presented 
to appellant, The American Railway Express Company at Mt. 
Vernon, Illinois, three bags or sacks of fur for shipment to 
Hill Brothers, St. Louis, Missouri. This shipment weighed 45 
Ibs. and appellee placed thereon a valuation of $300.00 which 
he contended was less than their real value, but the value was 
stated as $300 in order to avoid paying an additional charge 
of $1.50. It is contended by appellee that this shipment was 
never delivered to Hill Brothers and this suit was instituted 
before a justice of the peace by him to recover the value of 
the furs. Gn appeal to the circuit court of Marion county ap- 
pellee secured a verdict and judgment for $300. 

The only question presented to this court is whether this 
shipment of the furs was delivered to Hill Brothers in St. 
Louis. It is not disputed that the three bags of furs were de- 
livered by appellee to appellant at Mt. Vernon for shipment 
to Hill Brothers. Appellant’s records showed their train mes- 
senger on the Southern Railway Company on December 16, 
1919, received at Mt. Vernon a shipment of three bales of fur 
under way bill No. 989529 from Mt. Vernon, Illinois, to Hill 
Brothers at St. Louis. Their records further show that appel- 
lant received at its St. Louis depot on December 16, 1919, three 
bales of fur from Mt. Vernon, Illinois, to Hill Brothers, St. 
Louis on way bill No. 989529. Appellant’s employe, however, 
who received and checked in this shipment at St. Louis, testi- 
fied that he did not know whether the way bill was on those 
three bags when he received them at St. Louis, but that if the 
way bill had been missing a new way bill termed an “over” 
way bill would have been made out. Appellant’s foreman of 
the fur department in St. Louis testified that defendant’s Ex- 
hibits “C,” “D” and “E” were “over” way bills issued by ap- 
pellant to cover shipments received at St. Louis either on the 
night of December 16, 1919, or early in the morning of Decem- 
ber 17, 1919, from which the original way bill or way bills had 
been lost en route. Exhibit “C” was “over” way bill No. 








518702 calling for a bale of furs weighing 18 lbs. from Louis 
Sachs, Centralia, Illinois, to Hill Brothers, St. Louis, Missouri. 
Exhibit “D” was “over” way bill No. 518725 calling for a bale 
of fur weighing 8 lbs. from L. Sachs, Centralia, Illinois, to Hill 
Brothers, St. Louis, Missouri. Exhibit “EK” is an “over” way 
bill calling for a bale of furs weighing 18 lbs. from Louis 
Sachs, Centralia, Illinois, December 17, 1919, to Hill Brothers, 
St. Louis, Missouri. Appellant’s records also show that the 
furs covered by those “over” way bills Exhibits “C,” “D” and 
“FH” were delivered to Hill Brothers on December 30, 1919. It 
is contended by appellant that the evidence shows that appel- 
lee was in the habit of placing a shipper’s tag on all shipments 
made by him which described the shipper as L. Sachs or Louis 
Sachs, Centralia, Illinois, no matter from what point the ship- 
ments were actually made, and that the furs covered by de- 
fendant’s Exhibits “C,” “D” and “E” were in reality the furs 
shipped by appellee from Mt. Vernon and were therefore de- 
livered to the consignee. Appellant contends that the “over” 
way bills Exhibits “C,” “D” and “E” describe shipment made 
from Centralia for the reason that the original way bill be- 
came detached from the packages and lost en route and that 
the “over” way bills were made out from a shipper’s tag which 
mentioned the shipper as L. Sachs, Centralia, Illinois. There 
is, however, no positive proof in the record that the original 
way bill on the shipment from Mt. Vernon did become lost, 
nor is there any positive proof that appellee did attach to 
these bales a shipper’s tag describing the shipper as L. Sachs, 
Centralia, Illinois. 

On the other hand appellee testified that the three sacks 
of fur were shipped by him from Mt. Vernon and _ that they 
were bound together by him by wire at request of appellant’s 
agent at that place. Appellee also testified that before leav- 
ing his home at Centralia, Illinois, on December 15, he had 
prepared other packages of fur for shipment to Hill Brothers 
and directed his family to ship them out. Appellant’s records 
show that a shipment of fur was made from Centralia in ap- 
pellee’s name on December 17. Appellant did not show wheth- 
er its records disclosed the number of packages in this ship- 
ment and appellee testified he did not remember. It is the 
contention of the appellee in this case that the fur delivered 
to Hill Brothers by appellant under the “over” way bills, de- 
fendant’s Exhibits “C,” “D” and “E” was the fur shipped in 
his name from Centralia on December 17. Appellant placed 
A. Berg, President and Manager of Hill Brothers, on the 
stand, who testified that appellee had been paid for the fur 
covered by defendant’s Exhibit “C” and “E” and that fur cov- 
ered by defendant’s Exhibit “D” had been returned to him. 
No effort however, was made to show by this witness or any 
other witness that Hill Brothers had paid appellee for any 
other fur about this time, when as a matter of fact appel- 
lant’s record showed that fur was shipped by appellee to Hill 
Brothers from Mt. Vernon on December 16 and from Centra- 
lia on December 17. 

In our opinion this proof was sufficient to sustain the ver- 
dict and therefore the judgment based on it, should be af- 
firmed. 

of Affirmed. 
Not to be reported in full. 
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Opinion by Barry, J. 


Appellant filed a bill in the nature of a bill of review to 
review a decree rendered against him in favor of appellee at 
the May Term, 1919, of the City Court. 

Appellant, on May 18, 1918, entered into a contract with 
Oscar P. Kuehn, under which the latter was to furnish certain 
labor and materials for the sum of $757.00. On June 3, 1918, 
appellee contracted to build a brick garage for appellant for 
$4,000.00 out of which sum appellee was to pay Mr. Kuehn the 
amount of the contract between Mr. Kuehn and appellant. La- 
ter appellant employed appellee to erect an additional building 
for $2,200.00. Appellee furnished extra labor and materials to 
the amount of $478.00 thus making the total amount appellant 
was to pay appellee $6,678.00. Appellant paid the Kuehn bill 
and other bills, and paid appellee cash amounting in all to 
$6096.62. The Court entered a decree for $1081.28. 

Appellant contends that the Court did not allow him credit 
for the amount of the Kuehn bill which the evidence shows 
that he paid and that the Court charged him with $550.00 for 
which he was in no way liable. We find from the evidence that 
Appellant was given credit for the amount of the Kuehn bill 
and his contention in that regard is without merit. 

The Master and the Court found that the total amount of 
the indebtedness from appellant to appellee was $6678.00 and 
it was admitted by counsel for appellee both in his printed and 
oral arguments that such is the fact. It was also admitted 
that the charge of $550.00 made against appellant was for sub- 
contractors bills paid by appellee. Under his contracts with 
appellant it was the duty of appellee to pay the subcontractors 
so it was clearly improper to charge appellant with that 
amount. 

Appellee has assigned cross errors to the effect that the 
Court erred in not dismissing the bill for want of equity; in 
not affirming the former decree; in reducing the amount of his 
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lien and in not allowing him interest. In equity interest is 
allowed or withheld, as, under all the circumstances of the case, 
seems just and equitable; Keady vs. White, 168 Ill. 76. We 
are not prepared to say that the action of the Court in refusing 
to allow interest was an abuse of discretion. The cross errors 
are without merit. 

The decree is reversed and the cause remanded with direc- 
tions to modify the decree so as to reduce the amount thereof 
by deducting therefrom the sum of $550.00 and to insert a re- 
cital therein, that the former decree rendered at the May Term, 
1919, of said City Court be and the same is set aside. 

It is further ordered that appellant pay one-half of the 
costs in this court, and that appellee Biankenship pay the other 
half thereof. 

; Reversed and Remanded with Directions. 
/ Not to be reported in full. 
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Opinion by Barry, J. 


Appellant recovered a judgment against appellee before 
a Justice of the Peace and on appeal to the circuit court the 
verdict and judgment were in favor of appellee. 

The evidence on behalf of appellant tends to show that he 
sold and delivered to appellee an automobile, the purchase 
price of which was $225.00 for which amount appellee and his 
son executed their note to appellant. 

The note was afterwards altered so as to call for interest 
from date instead of maturity. Appellant claimed the altera- 
tion was made with the knowledge and consent of appellee. 
Prior to the commencement of this suit, and after appellee 
knew of the alteration of the note, he wrote appellant a letter 


in which he stated: ‘‘I never told any one that I did not intend ° 


to pay that note. I will tell you just what I intend 
to do. If you will let me pay my open account as I can and 
not have to go and borrow it and give me all the time I need 
to pay the note why I intend to pay it. But if I have to bor- 
row or cause me any hardship on it that will be different. When 
you changed and altered that note you made it null and void and 
according to law it is paid ete.’’ 

It will be seen, therefore, that appellee recognized that he 
had an open account with appellant even if he was not liable 
on the note because of its alteration. There was no evidence 
of an open account other than for the purchase price of the car. 
Appellant contended that the car was purchased by his son 
who was a minor and that he simply signed the note as surety, 
and the note having been altered without os consent there 
could be no recovery. 

On the trial of the case both sides went into the question 
as to who was the purchaser of the car. If appellee purchased 
the ear for $225.00 appellant was entitled to recover even 
though the note was altered without the consent of appellee. 

The Court ignored appellant’s right to have the jury de- 
termine whether appellee purchased the car. This is evident 
from the refusal of appellant’s refused instruction by which it 
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was sought to submit that question to the jury. Also by appel- 
lee’s first and second given instructions which informed the 
jury that if the note was altered without the consent of appellee 
their verdict should be in his favor. 

Appellee seeks to justify the ruling on instructions on the 
theory that counsel for appellant in his opening statement of 
the case before the jury conceded that appellant would not be 
entitled to recover if the note was altered without consent of 
appellee. 

While counsel stated that it was a suit on a promissory 
note, yet, he went on to say that there would probably be a dis- 
pute as to whether appellee was principal or surety; that ap- 
pellant sold appellee an automobile and the note was given for 
the purchase price; that appellee’s son was a minor at the time 
and that appellant would not make the deal with the son for 
that reason. Both sides, without objection, offered evidence 
as to who was the purchaser of the car, so that the appellee 
waived any question in regard to the matter. 

But counsel was not required to make an opening state- 
ment and if he made one his admission would not be binding on 
his chent nor was he confined to it in the introduction of evi- 
dence, Pietsch vs. Pietsch, 245 IIl., 454. 

There is no escape from the conclusion, therefore, that the 
Court committed reversible error in giving appellee’s first and 
second, and in refusing appellant’s instruction. The judgment 
is reversed and the cause remanded. 

ye Reversed and Remanded. 
Not to be reported in full. 
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Opinion by Barry, J. 


In an action on the case defendant in error recovered a 
verdict and judgment for $15,500.00 on account of serious 
personal injuries sustained in a collision at a grade crossing 
in the city of East St. Louis. The declaration consisted of 
three counts; the first charged negligence, generally, in the 
operation of the train; the second, a violation of a city ordi- 
nance limiting the speed of passenger trains to ten miles per 
hour; the third, a violation of an ordinance requiring that the 
bell of each locomotive shall be rung continuously while run- 
ning within said city. Each count averred that defendant in 
error while in the exercise of ordinary care for his own safety 
was injured by and through the negligence aforesaid. 

To the declaration the general issue was filed and also 
a special plea to the effect that defendant in error at the time 
of the accident, was employed as chauffeur for John Collins, 
who was then and there engaged in carriage by land and load- 
ing and unloading in connection therewith. That defendant 
in error was then and there engaged in that work and that 
plaintiff in error, at the time of the accident, was also engaged 
in the same kind of business; that by reason of the premises 
and the Workmen’s Compensation Act defendant in error 
could not recover in this action. 

To the special plea defendant in error replied that, at the 
time of the accident, he was not engaged in the capacity of 
a chauffeur for the said John Collins, or any other person or 
corporation, and was not operating under or subject to the 
said Compensation Act; that plaintiff in error was engaged as 
a carrier of Interstate Commerce and was not operating un- 
der the said Act. 

The railroad track of plaintiff in error and several other 
tracks cross Missouri Avenue a short distance south of the 
Relay Depot in East St. Louis. Missouri Avenue runs east 
and west and the tracks approach and cross over it from the 
southwest and extend in a northerly or northeasterly direc- 
tion beyond the crossing. From the Eads bridge the track 
curves to the northeast and there is a steep down grade from 
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the bridge to Missouri Avenue. Two flagmen are stationed 
at the crossing, one at the east side, the other at the west. At 
the southwest corner of the intersection is located a flagman’s 
shanty which is about ten feet from the south side of the 
street and about twenty feet west of the westerly track. This 
shanty was about 12x14 feet and about 11 or 12 feet high. 
Another building stood just west of it of about the same di- 
mensions and height which was owned and used by the West- 
ern Union as a battery house. It will be observed that this 
was an unusually dangerous crossing. 

At about 5:15 p. m. on the day in question, defendant in 
error approached this crossing from the west driving a motor 
truck loaded with cattle. The evidence tends to show that he 
stopped his truck in front of the flagman’s shanty and waited 
for an engine and cars to pass south and another engine and 
cars to pass north over the crossing. There is a conflict in 
the evidence as to whether the flagman was at his post and 
gave any signal or warning prior to the collision. There is 
also the usual conflict as to whether the bell was ringing and 
as to the rate of speed of the train. Defendant in error 
testified that he waited at the crossing for 15 or 20 minutes, 
that no flagman was in sight and that after the two trains 
passed over the crossing he started to cross and received no 
stop signal and that while crossing the engine struck the truck 
about the middle of the chassis. 

It is contended by plaintiff in error that the trial court 
erred in refusing to direct a verdict of not guilty, but, in the 
state of the proof, it is our opinion that the questions of neg- 
ligence and contributory negligence were matters to be de- 
termined by the jury. In that connection it is also contended 
that the peremptory instruction should have been given be- 
cause the evidence showed that defendant in error was in the 
employ of John Collins, who was under the Compensation Act 
and that plaintiff in error was also under that Act. 

In view of the fact that the train had just come from St. 
Louis, Missouri, and was to pass through Illinois and Indiana, 
plaintiff in error was engaged in interstate commerce and 
was not subject to the Workmen’s Compensation Act. Gold- 
smith vs. Payne, 300 Iil., 119. 

Plaintiff in error contends that there is no evidence to 
sustain the charges of negligence. There was a conflict in the 
evidence as to whether the bell was ringing and as to the rate 
of speed. The weight and credit to be given thereto was for 
the jury and we are not prepared to say that their conclusion 
in that regard was so manifestly wrong that the verdict and 
judgment should be set aside. 

The first count of the declaration charged negligence, 
generally, in the operation of the train, and plaintiff in error 
joined issue thereon. Such a count, in an action against a 
street car company, was tested on special demurrer and held 
good. Chicago City Ry. Co., vs. Jennings, 157 IIl., 274. In that 
case it was contended that such a count should not be held 
proper in a case against a street car company, the cars of 
which move upon fixed rails and within a prescribed track, so 
as to be unable to get out of the way by turning to the right 
or left. 

In answer to that contention the Court said: “We do not 
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regard the distinction as well founded. The driver of the 
grip-car must be governed by established rules. He must 
know how to manage the motor; he must not drive it at an 
unreasonable rate of speed; he must keep a reasonably careful 
look-out ahead; he must respect the equal rights of others 
to the use of the public streets. How can the pleader know 
exactly what caused the failure of the company’s servants to 
properly drive and manage the motor-car?” 

In the case at bar the engineer in charge of the train tes- 
tified that there is a heavy down grade from the river to Mis- 
souri Avenue crossing and that there is a semaphore about 
50 feet south of the crossing. He said that before reaching 
that semaphore he had the train down to about 12 or 15 miles 
per hour; that from his position on the engine he could not 
see the semaphore nor a person approaching the track from 
the west; that when he was about 15 feet from the semaphore 
and 65 feet from the crossing the fireman informed him that 
the semaphore was clear; that he then released the brakes 
and was going 6 or 8 miles an hour as he passed under the. 
semaphore; that soon after releasing the brakes he got word 
from the fireman to stop and that he then threw the brake 
lever in an emergency position, but did not get an emergency 
application of the brakes because the automatics had not had 
time to recharge after releasing the brakes. 

The fireman, who was on the side of the engine where he 
could see defendant in error after the latter passed beyond 
the flagman’s shanty towards the tracks, testified on behalf 
of plaintiff in error, but was not asked as to when he first saw 
defendant in error, nor as to whether he told the engineer the 
semaphore was clear, nor as to whether he told the engineer to 
stop before the collision. The only fact testified to by the 
fireman of any importance was that he couldn’t say for sure 
whether the bell was stopped ringing between Washington 
Avenue in St. Louis, Missouri, and the place of the collision. 

We are inclined to think that the jury was justified in 
finding, under the evidence of the engineer and fireman, that 
there was negilgence in the operation of the train as it ap- 
proached this crossing. The engineer knew that he was on 
a heavy down grade and that if he released the brakes when 
50 or 60 feet from this dangerous crossing he could not there- 
after, immediately procure an emergency application of the 
brakes before reaching the crossing should it become neces- 
sary to stop. He could not see one approaching from the west 
and plaintiff in error failed to interrogate the fireman as to 
whether he saw defendant in error before the collision. 

It is argued that defendant in error was guilty of contrib- 
utory negligence, but under all the facts and circumstances 
disclosed by the evidence it was a question of fact for the jury. 
There is an assignment of error to the effect that the verdict 
is excessive but as no argument is presented it must be held 
to have been waived. While the verdict is large no question 
is made as to the injuries being of a very serious nature. 

At the close of the evidence for defendant in error a mo- 
tion for continuance was made by plaintiff in error on the 
ground that he was surprised at the testimony of the defend- 
ant in error that he was a partner of John Collins; that said 
Collins, if present, would testify that defendant in error was 
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his servant and employee and not a partner; that subpoena 
was issued for said Collins after defendant in error testified 
but that said Collins was in another county and could not be 
served in time. The replication to the special plea informed 
plaintiff in error that defendant in error denied that he was 
a servant of the said Collins. No diligence was shown to pro- 
cure the attendance of Collins at the trial and the Court prop- 
erly overruled the motion for a continuance. The evidence 
was not material because plaintiff in error was not under the 
Compensation Act. 

The Court did not err in its modification of the fourth in- 
struction given for plaintiff in error. The portion eliminated 
was calculated to lead the jury to believe that defendant in 
error was required to exercise more than ordinary care. The 
fifth instruction was erroneous and should have been refused, 
but the Court modified and gave it. It should not have been 
given as modified. The portion that was stricken was proper, 
but was included in the second and third given instructions. 
Th eighth instruction was refused, but as it did not materially 
differ from the second and third given instructions it was 
properly refused. 

As we find no reversible error in the record the judgment 
is affirmed. 

VA Affirmed. 

Not to be reported in full. 
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Opinion by Barry, J. 


Appellant repaired a certain automobile for one W. T. 
Davies and had possession thereof and was entitled to a com- 
mon law lien thereon. 

Appellees began a suit against the said Davies in attach- 
ment before a Justice of the Peace. The purported affidavit 
for attachment was signed ‘‘Streeper & Sons’’ but no Jurat 
was attached. It did not name the defendant otherwise than 
as ‘‘Davies’’ and many of the blanks were not filled in. The 
affidavit was wholly insufficient to give the Justice jurisdiction, 
yet he rendered judgment and issued a special execution for 
the sale of the car. Mr. Davies was a non-resident and did not 
appear in the Justice Court. 

When the constable received the execution he demanded 
the car from appellant who refused to let it go until he was 
paid the amount of his lien. Thereupon the constable arrested 
appellant on a charge of resisting an officer and was fined $8.75 
and given to understand that he would be again arrested if he 
did not deliver possession of the car. 

The constable made a pretended sale of the property to 
one of appellees for $400.00 and the purchaser gave the Justice 
of the Peace a check for $183.00 which was the difference be- 
tween the purchase price and the amount of appellees’ bill 
against Mr. Davies. The sale was void and the purhaser ac- 
quired no title to the car. 

Appellant filed a bill in Chancery against appellees setting 
up the foregoing facts and asked the Court to declare that he 
had a paramount lien and prayed the Court to decree that ap- 
pellees pay to him the full amount of his lien and interest from 
date of sale and that they refund to him the amount of the fine. 

Appellees answered the bill and among other things set 
up that appellant had an adequate remedy at law. On the hear- 
ing the Court dismissed the bill for want of equity and appel- 
lant has appealed to this court. 

Where there is a statutory lien, but the legislature has 
failed to provide a remedy for its enforcement, resort may be 











had to a Court of Equity for that purpose. But a common law 
lien is a mere right to retain property until a demand is satis- 
fied and the property can not be sold by the lienholder except 
by agreement or under a statute authorizing a sale, 19 Am. & 
Hing. Ene. 34; 25 Cyc. 681; 13 Ene. P. & P. 123, 126. 

A common law lien does not confer a right of sale either 
at law or in equity. The right of possession is all that such 
lien secures, which may be maintained by proper suit at law 
until the right of sale has been acquired either under execution 
or attachment, Burrough vs. Ely, 54 W. Va., 118. 

If the lienor is wrongfully deprived of his possession, he 
can maintain replevin for the goods, or trover and conversion 
for their value to the amount of his claim, Burrough vs. Ely, 
Supra; 13 Ene. P. & P. 126; 19 Am. & Eng. Enc. 35. A bill in 
chancery will be dismissed where replevin is the proper form 
of action to redress the alleged wrong, Thompson vs. Vernay, 
106 App., 182. 

Appellant did not, by his bill or evidence, establish such a 
ease as would call into action the equitable powers of a Court 
of Chancery. Under the authorities he had an adequate rem- 
edy at law and the Court did not err in dismissing his bill for 
want to equity, and the decree is affirmed. 

; Affirmed. 
J Not to be reported in full. 
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Opinion by Barry, J. 


Appellee Johnson owned a 200 acre farm in White County, 
Illinois, and in 1909 moved to South Dakota where he lived until 
after the transactions in question, never having been back to 
this state. On March 12, 1915, he gave Phillip King authority 
in writing to sell his farm for $100.00 per acre but there was 
a mistake in the description of the premises. On April 28th, 
1919 Mr. King, as agent of Johnson, entered into a written 
contract with appellant to conv ey) to the latter the Johnson farm 
by proper description. 

When the sale was reported by King to Johnson the latter 
refused to recognize it in any way and deeded the premises to 
his friend, appellee Stewart, who came to Illinois and sold and 
‘conveyed the permises for $115.00 per acre to Charles A. 
French, appellant’s brother, and who had acted as agent for 
appellant in the purchase of the land and the making of the 
contract with Phillip King as agent for Johnson. 

Before Charles A. French entered into the contract with 
King on behalf of appellant, he asked for and was shown the 
written authority which Mr. King held from Johnson, and 
which was dated March 12, 1915. So that appellant’s agent 
who was authorized to make the contract for appellant was 
aware of the terms of the contract between King and Mr. John- 
son before the contract, under which appellant claims to have 
bought the land, was entered into. 

Between March 1915 and April 28th, 1919, the date of appel- 
lant’s contract with Mr. King as agent of Johnson, land in 
White County, Illinois, has greatly increased in value and was 
still rising rapidly. Charles A. French and Mr. King knew 
that fact very well, in fact, Mr. French says that when he made 
the contract for appellant the land in question was reasonably 
worth from $125.00 to $175.00 per acre. There is no evidence 
in the record that Mr. King reported to Mr. Johnson that land 
had risen in value and was still going up. 

When Charles A. French bought the land from Mr. Stewart 
the purchase money was deposited in the bank at Grayville, 
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Illinois, and thereupon appellant brought this suit, not for 
‘specific performance, but for the purposes of tying up the 
money so as to collect damages from Johnson. It was later 
discovered that the Johnson land was not properly described 
in the agency contract between Johnson and King and appel- 
lant amended his bill by alleging the error in that regard and 
praying for a reformation thereof. 

Upon a hearing the Court entered a decree dismissing the 
bill as amended for want of equity. If an agent authorized to 
sell land at a given price, three years after, when the value has 
greatly advanced and is rapidly rising, sells the same at the 
price named, and at a great sacrifice, without informing his 
principal of the rise in value, this will be such a fraud upon 
the principal, as that a Court of Equity may refuse to enforce 
a conveyance to the purchaser, Proudfoot vs. Wightman, 78 
TIL. 553. 

In the case at bar Charles A. French, Appellant’s brother 
and agent, saw Mr. King’s authority and knew that land had 
greatly advanced in value and was rapidly rising and accepted 
a contract from King who had received his authority four 
years’ previously. When Mr. Johnson learned of the sale by 
King he promptly repudiated it. 

It looks very much as if Charles A. French appellant and 
King then entered into collusion to have Charles A. French 
purchase the land from Stewart and tie the money up in the 
bank in the hope that appellant might collect damages for a 
breach of the contract. To reform the authority given by John- 
son to King in 1915 and permit appellant to recover damages 
from Johnson under the evidence in this record would be ‘‘con- 
trary to law and abhorrent to reason and justice.”’ 

The decree is affirmed. 

Affirmed. 
/ Not to be reported in full. 
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Opinion by Barry, J. 


Appellee recovered a judgment for $1,000.00 for personal 
injuries alleged to have been caused by the negligence of ap- 
pellant while he was in the exercise of ordinary care for his 
own safety. 

Appellee’s father was employed by Wayne Sawyer to 
load a box car with staves. On June 14, 1919, a certain car 
was on the house track at Salem, Illinois, and the station agent 
told him to load that car, and he began the loading. A Mr. 
Davis hauled the staves to the car and Appellee and his two 
brothers and Mr. Phelps assisted the elder Page in piling up 
the staves in the car. Appellee was then nine years of age. 
While at work in the car an engine attached to other cars 
came in on the house track and bumped into the car in which 
appellee was at work. The staves which were piled four or 
five feet high were thrown down by the collision and upon 
appellee, who was also thrown on the floor of the car. The 
evidence tends to show that there was a fracture of one of the 
bones of the foot. 

There is some evidence tending to show that a servant of 
appellant notified those in the car that a train was coming. 
On the part of appellee there was much testimony that no 
warning of any kind was given by appellant’s servants of the 
approach of the train and there is testimony that on previous 
occasions appellant had always given notice to persons work- 
ing in a car when a car was to be moved. 

The brakeman who claimed that he told the parties in the 
car that a train was coming in and to see that there was no 
one on the other side of the car, also testified that the coupl- 
ing of the train to the car in question was made as easily as 
a man could make it with a freight train. Impeaching evi- 
dence was offered by appellee to the effect that this witness 
said: “Don’t blame us. It was the damned engineer’s fault. 
He didn’t pay any attention to our signals.” The brakeman 
did not deny that he made the statement but simply said he 
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did not remember what he said at that time. The engineer 
did not remember anything about the coupling. 

The brakeman who assisted in making the coupling knew 
for some time before it was made that the parties were in the 
car piling up the lumber. Under the state of the proof the 
questions of negligence and contributory negligence were 
questions of fact for the jury unless appellee was merely a 
licensee or trespasser as contended by counsel for appellant. 

Counsel cite no authority in support of their contention 
in that regard and we are inclined to the opinion that such 
contention can not be sustained. I. C. R. R. Co. vs. Hoffman, 
67 Ill., 287; C. & N. W. Ry. Co. vs. Gobel, 119 Ill., 515; C. & E. 
I. R. R. Co. vs. Burridge, 107 App., 23. See also note in 31 L. 
R. A. (N. S.) 960 

Appellant contends that the first instruction given for 
appellee is erroneous. Subsequently the same instruction was 
complained of in a similar case but it was approved by this 
court, C. & E.I. R. R. Co. vs. Burridge, 107 App. 23, and by the 
Supreme Court, 211 IIl., 9-16. 

We have carefully considered the objections to appellee’s 
second, third and fourth given instructions and are of the 
opinion that they are not well founded. The fifth is objected 
to on the ground that it authorized appellee to recover for loss 
of time and inability to work. The suit was brought in the 
name of appellee by his father as next friend and the objec- 
tion is fully answered in American Car Co. vs. Hill, 226 IIL, 
227. 

The fifth instruction related solely to the measure of 
damages and did not authorize a recovery for anything except 
what the jury should find to have been proven by the evidence 
and is not subject to the other objections urged against it. 

While there may be error in some of the rulings in the 
admission of medical testimony, yet, in view of the amount of 
the verdict we are of the opinion that the error is not such as 
to require a reversal nor would we be justified in holding that 
the verdict is excessive. 

We are of the opinion that the jury was fully and fairly 
instructed and that no reversible error was committed in the 
rulings on the admission or exclusion of evidence. 

The judgment is affirmed. 

/ Affirmed. 
/ Not to be reported in full. 
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Opinion by Barry, J. 


Appellee sued in assumpsit and recovered a judgment 
based on a trade acceptance which was executed in the name 
of appellant by its president. By agreement the case was 
tried before the Court without a jury. No propositions of law 
were submitted by either side. In that state of the record this 
and other Appellate Courts have frequently said that it will 
be presumed that the trial court correctly applied the law to 
the facts. That conclusion was based upon decisions of the 
Supreme Court in cases reaching that Court through the Ap- 
pellate Court. It has lately been decided that it is the duty 
of this Court to pass both upon the facts and the law though 
no propositions of law were held or refused by the trial court. 
P.C.C. & St. L. Ry. Co. vs. Chicago Railway, 300 Ill. 162. 

Appellant contends that the instrument was executed 
solely for the accommodation, or as surety for another cor- 
poration, and, by reason thereof, it was ultra vires and appel- 
lee was not entitled to recover. According to the prevailing 
and more reasonable doctrine, even though it is ultra vires of 
a corporation to make, indorse or accept commercial paper for 
the accommodation of another, yet such paper is enforceable 
in the hands of a bona fide holder thereof for value and with- 
out notice of its accommodation character, if the corporation 
has power, under any circumstances to issue, indorse or ac- 
cept negotiable paper; 17 R. C. L. 603; Daniels Neg. Insts. par. 
386; Central Trust Co., vs. S. & K. Machine Co., 191 App. 613; 
Cox & Sons Co. vs. Northampton Brg. Co., 245 Pa. St. 418; 8 
Corpus Juris 780. 

The execution of the instrument, as well as the authority 
of the president of appellant to execute it, was denied by veri- 
fied pleas. For that reason counsel contend that the Court 
erred in admitting it in evidence without sufficient proof in 
that regard. There is no dispute in the evidence of the fact 
that it was executed in the name of appellant by its president. 
It was executed on March 22, 1920, and was payable three days 
later. 

On March 26th, 1920, the next day after it was due and 


HAs ah a Wa 
tt ' 
Hstliiy 
i 


— 


Ny fh 1922 


al PS 6 8/ 


Si OF THE APPELLATE COURT 
FOURTH DISTRICT OF ILLINOIS 





while it was in the hands of the First National Bank of San- 
doval, Ill., for collection, appellant, by its secretary wrote a 
letter to that bank in which appellant clearly recognized the 
validity of the instrument by enclosing Chicago Exchange for 
$4742.09 and an order payable to appellee on the M. M. S. 
Metal Co., for $220.19 to be received by appellee in full settle- 
ment. 

On June 23, 1920, appellant, by its secretary, again wrote 
the said bank recognizing the validity of the instrument in 
question, but claiming there should be a deduction of $333.69. 
In view of those letters we are constrained to hold that there 
was ample evidence to show that appellant ratified the tran- 
saction and it must be presumed that its president had author- 
ity in the first instance to execute the instrument. There be- 
ing no reversible error in the record the judgment is affirmed. 

Affirmed. 

Not to be reported in full. 





: 7) = ; x 
ge 
\TernrNo. 17 Agenda No. 23 


IN THE APPELLATE COURT OF a ae 
FOURTH DISTRICT Be ee 






FS a) 
Se aT Pot | bey Wea 
_ OCTOBER TERM, A. D. 192i | ep 
| f MAN 24 1922 
FANNIE M, VAN VELSON, Ad- CS ee ee 
ministratrix of the Estate off ‘ wud Ge 
Alonzo G. Van Velson, Deceased ee FOURTH DISTR 
. Plaintiff i in Error. 
‘ a f Error to 


Si 


Cireuit Court of 


CHICAGO, “'BURLINGFON & Jefferson County. 
QUINCY RAILROAD COM- 
PANY, a Corporation, 
Defendant in Error. >) 6D Ah es 
a ke y FY i 


@ 


Opinion by Boggs, J. 


Plaintiff in error, hereinafter called plaintiff, brought 
suit in the Circuit Court of Jefferson County, as administra- 
trix, to recover damages for the death of her husband, Alonzo 
G. Van Velson, who was killed on the tracks of defendant in 
error, hereinafter called defendant, between Centralia and 
Woodlawn on October 6, 1917. A trial was had before a jury 
and at the close of plaintiff’s evidence, on motion of the de- 
fendant, the Court directed a verdict of not guilty. Judgment 
was rendered thereon in bar of action and for costs. To re- 
verse said judgment this writ of error is prosecuted. 

The record discloses that about four o’clock on the after- 
noon of the day in question plaintiff’s intestate, who was em- 
ployed by defendant as a station agent at Woodlawn, having 
completed his work for the day, obtained permission of a Mr. 
West, signal supervisor of defendant railroad company, to 
accompany him from Woodlawn to Centralia; the trip was 
made on a small gasoline motor, known as a “Speeder.” Upon 
reaching Centralia, the Speeder was placed in a shed on the 
defendant’s premises. West stayed in Centralia, but permit- 
ted plaintiff’s intestate to use said speeder for the return trip 
to Woodlawn. The record does not disclose the time when 
Van Velson left Centralia but from the testimony in regard 
to when the accident occurred it must have been between 
seven and eight o’clock that evening. The defendant railroad 
company has double track from Centralia to Woodlawn. The 
west track is generally used for its south bound trains and the 
east track for its north bound trains. Van Velson, on the 
evening in question, was proceeding to Woodlawn on the west 
or south bound track. While on the way, a work train com- 
ing from the south struck the speeder, threw it from the 
track, and Van Velson was found dead, lying some twenty feet 
west of the track. 

The declaration, consisting of two counts was filed on 
October 4, 1918, just two days before the statute of limitations 
had run. The first count alleges that plaintiff’s intestate was 
in the employ of the defendant, and that, “while in the per- 





formance of a duty under his said employment, was riding on 
a railroad motor car, commonly called a “speeder,” was struck 
by a train of defendant company and killed. The negligence 
averred being that there was a double track from Centralia 
to Woodlawn, and that the westerly track was used by south- 
bound trains; that plaintiff’s intestate, at the time of his in- 
jury, was driving the speeder south on the southbound track, 
and that the defendant, through its servants, negligently and 
carelessly caused the train in question to go upon and along 
the said southbound track. It is also averred that the locomo- 
tive pulling said train was being run at a high rate of speed, 
without light to warn of its approach. 

The second count averred that, with the knowledge and 
consent of defendant, plaintiff’s intestate had, at divers times 
rode up and down the track from Woodlawn to Centralia; 
that on the day in question he accompanied one West, alleged 
to be a signal supervisor, on a motor car, commonly called a 
speeder; but that under the instructions and directions of 
West, in the performance of his duties as such superinten- 
dent, the deceased took said speeder on his return trip from 
Centralia to Woodlawn, and while traveling south on the wes- 
terly track of defendant, he was met and struck by a train of 
defendant. 

Said count also charges a failure to have a proper head- 
light, the running of said train at a high and dangerous rate 
of speed on the south bound track instead of the north bound. 
Both of said counts allege due care on the part of plaintiff’s 
intestate. 

A demurrer filed to this declaration was sustained by the 
Court. The amended declaration, consisting of three counts, 
was filed January 23, 1920. The first count thereof alleges 
facts.substantially as in the original declaration, with the ex- 
ception it failed to aver facts showing the relationship of 
master and servant. The second count of the amended decla- 
ration averred, among other things, that Van Velson was 
using the speeder with the knowledge and permission of the 
railway company and that while driving the same south on 
the westerly track, the defendant carelessly and negligently 
ran its train northerly on the southbound track. The third 
count of the amended declaration, in addition to the facts al- 
leged in the first and second counts, averred that the defend- 
ant, without notice or warning to the deceased, operated said 
train in a northerly direction on the west or southbound track 
of defendant company, at a high and dangerous rate of speed, 
with a dim coal oil headlight, and that such conduct on the 
part of defendant company was wanton and wilful and that 
the same resulted in the death of plaintiff’s intestate. To the 
amended declaration the defendant filed the general issue and 
three special pleas. 

The first and second special pleas are to the effect that 
the supposed cause of action in the amended declaration men- 
tioned did not accrue within one year next before the filing 
of the same. 

The third special plea averred that said cause of action 
did not accrue within two years next before the filing of the 
amended declaration. 

The plaintiff thereupon obtained leave to file another ad- 
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ditional count. This count averred the operation of the loco- 
motive without a headlight, in violation of a Federal statute. 
Said pleas were refiled to the amended declaration and to the 
additional count. The plaintiff thereupon demurred to the 
three special pleas. On motion of the defendant, the demur- 
rer was carried back and sustained as to the additional count. 
The demurrer was also sustained to the second and third spec- 
ial pleas. Said cause went on trial on the amended declara- 
tion, the plea of general issue, and a special plea setting up the 
one-year statute of limitation, in bar of action. 

It is contended by counsel for plaintiff that the original 
declaration stated a cause of action defectively and that the 
amended declaration did not state a new or different cause of 
action and that, therefore, the plea of the statute of limita- 
tions did not apply. On the other hand, counsel for defendant 
contend that the original declaration failed to state a cause of 
action; that the amended declaration stated a new and differ- 
ent cause of action and that, therefore, said cause of action 
was barred by the statute of limitations. It is further con- 
tended by counsel for defendant that without reference to the 
plea of the statute of limitations no right of recovery was 
shown by the evidence. The original declaration not being 
based on the violation of any federal statute and being based 
on the relation of master and servant, no cause of action was 
stated by said declaration by virtue of the compensation act 
of this state. 

The amended declaration on which the trial was had at- 
tempted to state a new and different cause of action not based 
on the relation of master and servant; it was, therefore, bar- 
red by the statute of limitations. We hold, however, aside 
from the question of whether or not the amended declaration 
stated a new cause of action, and as to whether or not said 
cause of action was barred by the statute of ilmitations, that 
on the merits of this case, the record discloses no right of re- 
covery. The most that can be claimed for plaintiff’s intestate 
in making use of the tracks of defendant company on his re- 
turn from Centralia to Woodlawn was that he was a mere li- 
censee. Under the law of this state a railroad company owes 
no duty to a licensee using its tracks other than not to wan- 
tonly or wilfully injure him. Pauckner v. Wakem, 231 IIL, 
276-279 ; Milauskis v. Term. R. R. Assn. 286 IIl., 547-555. 

Cunningham v. T. St. L. & W. R. R. Co., 260 III. 589, 594. 

James v. I. C. R. R. Co., 195 Ill. 327-334. 

In Milauskis v. Term. R. R. Assn. supra, the Court, on page 
555, says: “Permission involves leave and license, but it gives 
him no right. The permission or license is a justification for 
his entry, and while he is not technically a trespasser, yet the 
duty of the owner to guard him against injury is governed by 
the rules applicable to trespassers.” 

It was further contended by plaintiff that defendant rail- 
road company was negligent in operating its train in question 
in a northerly direction on the west track which was usually 
used for its south bound traffic. The defendant railroad com- 
pany had the right at all times to run its trains in either direc- 
tion on either of its main tracks and the running of the north 
bound train on the westerly track was not in and of itself neg- 
ligent. Lake Shore & M.S. R. R. Co. v. Hart, 87 II]. 529, 534. 
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A person has no right to assume that a track will be used only 
for trains running in a certain direction because customarily 
used only for such trains. Belt R. R. Co. v. Skszpezak, 225 Ill. 
242. 

It is further contended by plaintiff that it was wilful and 
wanton negligence for the defendant to operate its train at 
a high rate of speed without having a headlight on its engine 
of the character specified by statute. Under the law of this 
state a railroad company owes the trespasser or licensee no 
duty to ring a bell or sound a whistle or provide for a certain 
type of headlight, as these warnings are for the benefit of 
those who are about to cross the tracks at public crossings. 
Roden v. C. & G. T. Ry. Co. 133 Ill. 72. C. R. 1. & P, Railway 
Co. v. Eininger, 114 Tl. 79. 

It is further contended by plaintiff that the engineer on 
the train in question saw a red light on the speeder in question 
in time for him to have stopped his train and that his failure 
to so stop it constituted wilful and wanton negligence. The 
testimony of said engineer was to the effect that some two 
hundred feet south from where the accident occurred, he saw 
a flash of red light; that it want out and he saw it again;; that 
he immediately took hold of the throttle of his engine but 
that as he did not see the light again he did not stop the en- 
gine. We do not think that the evidence is of such character 
as would require the engineer to stop his train. This was at 
a place between crossings and according to the testimony of 
the engineer, there was not sufficient warning given him to 
require that he attempt to stop his train. 

Finding no error in the record, the judgment of the trial 
court will be affirmed. 

Judgment affirmed. 
7 Not to be reported in full. 
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Opinion by Boggs, J. 


Suit was brought by appellant against appellee for com- 
mission alleged to be owing on the sale of a farm owned by 
appellee and his brother, Fred Conrad. The declaration as 
filed contained one special count and the common counts. The 
special count was held bad on demurrer, leaving the common 
counts. Appellant filed a plea of the general issue and a spe- 
cial plea to the effect that the contract sued on had been ob- 
tained by fraud and circumvention. A trial was had resulting 
in a verdict for appellee, on which judgment was rendered in 
bar of action and for costs. To reverse said judgment this 
appeal is prosecuted. 

While several causes of error were assigned, the only 
assignment of error argued by appellant is that the verdict is 
against the manifest weight of the evidence. 

The record discloses that appellant is a real estate broker 
and resides at Trenton, Illinois. Sometime in the month of 
December 1918 appellee and his brother, Fred Conrad, who 
were owners of a farm in Clinton County were in appellant’s 
place of business when the latter suggested it was the time 
to sell their farm. The Conrads manifested a willingness to 
sell their farm and something was said about their coming 
back in a few days and entering into an agreement for its sale 
through appellant, as agent. Fred Conrad did not return but 
departed for his home in Chicago. On December 30th, 1918, 
appellee signed an agreement authorizing appellant to sell or 
find a purchaser for the farm, stating that the title was in 
appellee and Fred Conrad, the price to be $90. per acre ‘‘un- 
lesg he shall agree to less.’’ The commissions to be paid were 
four per cent. 

Appellant testified that he signed the agreement with the 
express understanding that he was not to be bound by the same 
unless the terms were agreeable to his brother Fred. Soon 
thereafter appellee wrote appellant stating that his brother 

Fred would not give four per cent for selling the farm ‘‘so you 
ean cancel it all off.’’ Following this several letters passed 





between appellant and appellee which it is not necessary to set 
out or comment upon. On March 24, 1919, appellee wrote ap- 
pellant as follows: ‘‘Your letter of the 19th was received and 
also one from Fred. I sent him your first contract, but he did 
not forward it to you. He gave me the understanding that the 
$88.20 per acre was a contract some years ago and has expired 
a long time since and that we spent $275. since we were down 
there for this year and says it will have to bring $90. per acre 
and one half of the rent for this year, that is, he says $90. 
per acre for us and you set your price above $90. per acre 
so as to give you your commission and no rent after May 1, 
1919, and we will not lease it after June 1. He says the renters 
don’t like to see someone looking the place over all the time. 
so he don’t care to have it listed any longer. I can’t make him 
sign a contract where he is not satisfied and I am not very much 
interested in writing to him about it as I would like sooiier 
you write him yourself. (Signed) William Conrad.’’ 

On receipt of said letter appellant wrote appellee a letter 
enclosing the following contract for appellee and his brother 
to sign: ‘‘We hereby authorize W. T. Carr of Trenton, Hlinois, 
to sell the following described farm (legal description) the net 
price to said W. T. Carr shall be $90. per acre.’’ 

In the letter accompanying said proposed contract appel- 
lant stated: ‘‘I hope you will see your way clear to sign this 
contract without any restrictions and forward the same to 
Fred for his signature and have it returned to me immediate- 
ly.’’ Receiving no reply to this letter, appellant on April 4, 
1919 telegraphed appellee stating that he had sold the farin. 
Following the telegram appellant sent a deed of conveyance 
of said farm to appellee to be signed by him and his brother, 
Ered. Said deed stated nothing about the rights of the tenant 
or any lease. 

Appellee signed said deed and sent it to his brother Fred 
in Chicago who refused to sign it. Later the Conrads sold the 
farm to the party that appellant claims he had as a purchaser. 

Appellant bases his rights of recovery on the letter of 
March 24, 1919, which is set out in this opinion. Appellant 
insists that he was authorized by said letter to sell the farm at 
¢90. per acre net to appellee and his brother; and that he 
found a purchaser for the same and was therefore entitled to 
a commission of $400. 

There is no showing that there ever was a valid agreement 
between said parties. The original agreement signed on De- 
cember 30th, 1918 was later revoked by letter written by appel- 
lee, dated Feb. 4, 1919. The evidence also shows that appel- 
lant abandoned said agreement and sought to obligate appellee 
and his brother through further correspondence. We also hold 
that the letter of March 24, 1919, does not constitute a contract 
for the reason the evidence is to the effect that any agreement 
entered into betwen appellant and appellee was not to be bind- 
ing unless satisfactory to appellee’s brother, Fred. All the 
letters written by the appellant and especially the subsequent 
agreements which he sought to have executed show that he was 
still endeavoring to get a contract signed by both appellee and 
his brother Fred and was not relying on appellee’s letter of 
March 24, 1919. 

An examination of the correspondence between said part- 
ies will disclose that the deed sent by appellant was not draft- 
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ed according to the requirements which Fred had outlined to 
appellee and which was stated by appellee as a condition for 
the selling of said farm, no mention being made of the lease 
on said premises. 

For the reasons above stated we hold that the verdict of 
the jury is not against the manifest weight of the evidence. 
We would therefore not be warranted in reversing the judg- 
ment for that reason. U.S. Health and Acc. Ins. Co. v. Phelan, 
135 App. 399; City of E. St. Louis v. Mahoney, 77 App. 574. 

Errors assigned and not referred to in appellant’s argu- 
ment are under the rules of this court deemed waived. 

There being no reversible error in the record the judgment 
of the trial court will be affirmed. 

Judgment affirmed. 
Not to be reported in full. 
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Opinion by Boggs, J. 


An action on the case was instituted in the Circuit Court 
of Lawrence County by appellant against appellee to recover 
for injuries received when struck by an automobile driven by 
appellee. The declaration as amended charges general negli- 
gence in the operation of said automobile and a failure to give 
proper signals, etc. To this declaration a plea of the general 
issue was filed, and a trial was had, resulting in a verdict in 
favor of appellee. A new trial was denied and judgment was 
rendered against appellant, in bar of action and for costs. To 
reverse said judgment appellant prosecutes this appeal. 

Appellant was a painter and resided in the city of Bridge- 
port. About twelve o’clock, May 7, 1920, appellant and a man 
named Helm had left their work at the edge of town and had 
started up town. Soon after two young men referred to in 
the evidence as the Botzer boys came along in a Ford truck. 
Appellant and his companion got into the truck. Appellant 
sitting in the rear thereof with his feet hanging out. The 
truck proceeded south on Church street after entering the 
town until it reached Winkler street, which street intersects 
Church street at right angles. The truck then pulled up near 
the west side of Church street and either stopped or slowed 
down almost to a stop. Helm then got out of the truck on the 
west side, stepping from the car to the curb, and appellant got 
off the truck on the east side at the rear. Appellant stepped 
into the street a few feet toward its center, his back being 
turned toward the north. He stopped to speak a few words 
to the Botzer boys, who were in the front seat of the truck, 
when appellee, who was driving a Buick seven passenger tour- 
ing car, came up from the rear, struck appellant, knocking him 
down, the wheels of the car running over his legs below the 
knees. 

The only ground urged by appellant in his brief and argu- 
ment for a reversal of the judgment in this case is the ruling 
of the Court on the instructions. It is contended by appellant 
that the first instruction given in behalf of appellee is erron- 
eous. Said instruction being as follows: “The Court instructs 





the jury that if you believe from the evidence that the plain- 
tiff, in alighting from the automobile, failed to exercise the 
ordinary care and caution which a reasonable, prudent man 
would exercise under like circumstances, and that such negli- 
gence on the part of the plaintiff contributed proximately to 
the injury suffered by him, he cannot recover in this suit.” 

This instruction states a correct principle of law and is 
applicable to the facts. The Court did not err in giving same. 

Complaint is made of instructions three, five and six, 
given for appellee. Instruction number three is not as care- 
fully drawn as it should have been, but there is no substantial 
objection thereto. All of said instructions complained of state 
correct principles of law applicable to the facts. The Court 
did not err in its rulings thereon. 

Appellant next contends that the Court erred in refusing 
instructions offered by him which he claims were correct in 
principle and applicable to the facts in the case. 

While apellant contends these instructions should have 
been given he does not point out wherein the Court erred in 
their refusal. The language used by appellant being: “We 
further contend that because of the Court’s refusal to give a 
large number of instructions on behalf of the plaintiff, the 
jury were ignorant of the duty and obligations which the law 
imposes upon persons using the highways.” 

Instructions numbered two, three, eight, nine, eleven, 
thirteen and sixteen are abstract in form and their tendency 
would have been to mislead the jury. Instructions numbered 
four, ten and fourteen are erroneous in that they all direct 
a verdict without including the element of due care on the 
part of appellant just prior to and at the time of the accident. 
Appellant’s instruction number five is as follows “The Court 
instructs the jury that the failure of a pedestrian to look and 
listen before crossing a street is not under all circumstances 
a failure to exercise ordinary care, and if you believe from 
the evidence in this case that the plaintiff was exercising such 
care, as an ordinary prudent person would exercise under all 
circumstances, and you further believe from the evidence that 
the defendant failed to use every reasonable precaution to 
avoid injuring the plaintiff, then you should find your verdict 
in favor of the plaintiff.” This instruction is not properly 
guarded and to have given same would have had a tendency 
to mislead the jury. 

Appellant’s refused instructions six and seventeen do not 
state correct principles of law. The Court did not err in re- 
fusing the foregoing instructions offered by appellant. 

The Court gave six instructions for appellant which suf- 
ficiently stated appellant’s theory of the case, so far as tha’ 
theory coincided with the law. 

There being no substantial error in the record, the judg- 
ment of the trial court will be affirmed. 

Judgment affirmed. 
¥ Not to be reported in full. 
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Opinion by Boggs, J. 


An action on the case was brought by appellee against 
appellant in the circuit court of Effingham County, seeking 
to recover damages for personal injuries alleged to have been 
suffered by appellee at the hands of appellant. The declara- 
tion, as finally amended, consisted of two trespass counts. To 
this declaration appellant filed a plea of the general issue 
and three pleas of justification. To the special pleas appellee 
filed a replication de injuria. 

A.trial was had before a jury resulting in a verdict in 
favor of appellee for the sum of $2450. A motion for a new 
trial made by appellant was overruled by the Court and judg- 
ment was rendered against appellant for said amount and 
costs. To reverse said judgment this appeal is prosecuted. 

The record discloses that appellee and appellant lived 
about a half a quarter of a mile apart on an east and west 
road in said county. On the 14th day of October, 1920, appel- 
lee had gone to the field for a load of fodder and was return- 
ing with the same and had come from the south to the north 
on a highway intersecting the east and west road on which 
appellee and appellant resided. He had turned west on said 
east and west road which run by appellant’s house. Appellant 
had observed appellee coming and had gone to the road and 
waited until he drove up. Said parties greeted one another, 
and thereafter the evidence is conflicting as to just what took 
place. Appellee testified to the effect that just about the time 
he got even with appellant’s barn he saw appellant coming to- 
wards the road, and that he walked right in front of appellee’s 
team, taking one of the horses by the bit and stopped it. Ap- 
pellee further testified that appellant asked him what he, ap- 
pellee, had told that lie on appellant for? Appellee testified 
that he was seated on the fodder at the time and replied that 
he ‘had not told any lie on appellant. Appellee testified that 
he then asked appellant if he didn’t tell “this stuff” himself, 
and that appellant replied, “No, you dirty liar, I did not.” 
Appellee states that appellant was then coming toward him 





and that he went to step off the wagon and just as he got the 
weight of his left foot on the ground appellant ran up and 
kicked him on the leg, and that he fell to the ground. He 
also testified to the effect that appellant hit him twice on the 
back of the head with his fist and choked him. 

On the other hand, appellant testified that after greeting 
appellee, he inquired of appellee, “What do I owe you for 
threshing?” That appellee then got up, wrapped his lines 
around the ladder at the front of the wagon, reached for his 
corn knife and said, “I will show you threshing.” That there 
was then some conversation between appellee and appellant, 
and that appellee struck at him with the corn knife. Appel- 
lant further testified that the then said to appellee, he didn’t 
want to have any trouble and that if he went around making 
threats he (appellant) would have to have him placed under a 
peace bond; appellee thereupon raised the corn knife above 
his head and said, “You damn son-of-a-bitch, when I get 
through with you, there won’t be enough left of you to put me 
under a peace bond.” Appellant further testified that at the 
time appellee said this, he was going to the back end of the 
wagon and that appellee, in running back along the hay rack, 
stumbled and fell onto the ground; that the corn knife fell out 
of appellee’s hand toward appellant and that he, appellant, 
kicked the corn knife out of appellee’s reach. Appellant fur- 
ther testified he put his left hand on the right hand of appel- 
lee and his right hand on his throat and held him down, and 
said to him, “If you will behave yourself, I will let you up and 
you can go home.” Appellee said, “I will give up, I think my 
leg is broken, you kicked me.” Appellant thereupon said he 
did not kick him, “you tumbled off the wagon and broke your 
leg.” 

No one saw what took place at the time appellee’s leg was 
broken. Appellee was removed to his home by a party who 
came along shortly after the altercation took place. The leg 
was set, but for some reason did not heal properly; it was 
badly swollen and infected, and finally the physicians in 
charge amputated the same. The evidence on the part of ap- 
pellant tends to show that appellee was suffering from what 
is known as sarcoma; that the leg was so badly infected that 
the bone at the time of the accident was practically nothing 
more than a shell and could be easily broken. One of the phy- 
sicians testified that a fall might cause it. The evidence as 
to how the injury occurred to appellee’s leg is sharply con- 
flicting. 

It is first contended by appellant for a reversal of said 
judgment, that the verdict of the jury is against the manifest 
weight of the evidence and that this court should reverse said 
cause without remanding. Without going into a discussion of 
the evidence, it is only necessary for us to say that we do not 
regard the verdict of the jury as so manifestly against the 
weight of the evidence as to require us to reverse without re- 
manding. 

It is next contended by appellant that the court erred in 
refusing to allow evidence offered by appellant to the effect 
that appellee had made previous uncommunicated threats 
against him. The evidence offered was to the effect that ap- 
pellee had said to a Mr. Hites that if appellant ever showed him 
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a certain paper signed by one Dave Sapp, he would knock his 
head off. Threats of this character, even though uncommuni- 
cated are admissable in evidence where they tend to charac- 
terize the act of the person charged with having made them. 
Campbell v. People, 16 Ill. 18; Neatherly v. People, 227 Ill. 116; 
Schooleraft v. People, 117 Ill. 271-277; Palmer v. People, 138 
Ill. 856-364; Seibert v. People, 143 Il. 571-585. 

In Campbell v. People, supra, the court says: “Upon the 
trial, the defense offered to prove that on that day, and at 
other times shortly before his death, the deceased had made 
threats against the prisoner. This evidence the court ruled 
out, and an exception was taken. In this the Court unques- © 
tionably erred, although they may never have come to the 
knowledge of the defendant till after the homicide was com- 
mitted. If the deceased had made threats against the defend- 
ant, it would be a reasonable inference that he sought him for 
the purpose of executing those threats and thus they would 
serve to characterize his conduct towards the prisoner at the 
time of their meeting, and of the affray.” 

The testimony on the part of appellant in this case tended 
to show that appellee applied toward appellant a vile epithet, 
at the same time raising his right hand in a threatening man- 
ner with a corn knife in it. This evidence if admitted would 
have tended to show why appellee got off of the wagon. He 
having testified in effect that he did not know why he got off. 
We hold, therefore, that the evidence should have been admit- 
ted and that the court erred in refusing the same. 

It is next contended by appellant that the court erred in 
admitting testimony with reference to the amount paid and 
incurred by appellee following the injury to his limb. Certain 
of the amounts claimed were not paid and as to those items the 
court erred in admitting the testimony as the declaration only 
claims for amounts actually paid or expended. Hinton v. 
Muhlman, 201 App. 177. As to certain other of the items 
claimed for, appellee failed to show by the testimony that the 
charges made were the usual, reasonable and customary 
charges for the services rendered. This testimony was ob- 
jected to on that ground by counsel for appellant. The court 
therefore, erred in admitting the same. Moore v. Aurora, E. 
& C. R. R. Co., 150 App. 488-489; Schmitt v. Kurrus, 234 IIl., 
581-582. 

In Schmitt v. Kurrus, supra, the court at page 582 says: 
“In order to recover for medical and surgical services and 
treatment it was necessary for the plaintiff to prove two 
things: first, that he had paid or become liable to pay a speci- 
fied amount; and, second, that the charges made were the 
usual and reasonable charges for services of that nature. He 
could recover no more than the amount which he had paid or 
become liable to pay, even if it was less than the usual and 
reasonable charge, for such services; and, on the other hand, 
he could not recover more than such usual and _ reasonable 
charge even if he had paid more. (North Chicago Street Rail- 
way Co. v. Cotton, 140 III. 486.) 

It is next contended by appellant that the court erred in 
giving the fourth, sixth and seventh instructions given on be- 
half of appellee. The fourth instruction is as follows: “The 
court instructs the jury that the plaintiff by his replication 


3 





filed in this case denies that he assaulted the defendant as in 
the said second and third pleas set forth by the defendant; 
now if the jury after considering all of the evidence, facts and 
circumstances proven in this case find that the defendant has 
failed to prove by a preponderance of the evidence in this case 
(1) that the plaintiff first assaulted him. (2) that the defend- 
ant acted in necessary self-defense, and (3) that in so defend- 
ing himself he used no more force than was necessary, or ap- 
parently necessary, the issue arising from the said second and 
third pleas and the said replication would be established.” 
This instruction is erroneous as a party assaulted has the right 
to act upon appearances and if in so doing he acts as a reason- 
abby prudent person would act under the same similar circum- 
stances, it is all the law dequires. 

In People v. Scott, 284 Ill. 479, the court at page 480 says: 
“A man, when threatened with danger, must determine from 
appearances and the actual state of things surrounding him 
as to the necessity of resorting to self-defense, and if he acts 
from reasonable and honest convictions he will not be held re- 
sponsible criminally for a mistake as to the extent of the act- 
ual danger, where other judicious men would have been alike 
mistaken. Campbell v. People, 16 Ill. 17; Enright v. People, 
155 Ill. 82; People v. McGinnis, 234 Ill. 68; People v. Jones, 241 
Ill. 482;; People v. Simpson, 270 Ill. 540; People v. Sinnot, 274 
Til. 184.” 

The seventh instruction given on behalf of appellee is 
with reference to the credibility and weight to be given to the 
testimony of the different witnesses and ends in the following 
language: “If after so considering you find that any witness 
has sworn falsely upon any material matter, in the case you 
have the right to wholly disregard his testimony, excepting in 
so far as it is corroborated by other credible evidence in the 
case or facts and circumstances shown by evidence offered.” 
This instruction is erroneous in omitting the words “wilfully 
and knowingly” testified falsely on any material matter. Hoge 
v. The People, 117 Ill. 35-45; Perkins v. Knisely, 204 Ill. 275- 
277; Godair v. Ham. Nat. Bank, 225 III. 572-577. 

The sixth instruction given on behalf of appellee is erro- 
neous, first, in assuming that appellant caused appelle a perm- 
anent injury, as that on the evidence in the record was a 
question for the jury; second, in instructing the jury to fix 
the damages appellee would suffer for the rest of his life by 
reason of the loss of his leg; third, in directing the jury to fix 
appellee’s damages for loss of time, etc., without any proof in 
the record to base it on, and fourth, in allowing the jury to 
fix damages for moneys expended for medical and surgical 
care and attention without proof that the amounts paid there- 
for were the usual, reasonable and customary charges for such 
services. 

Other errors were assigned but as this cause will have to 
re-tried for the errors above mentioned, it will not be neces- 
sary for us to discuss the remainder of the errors assigned. 

For the reasons above set forth the judgment of the trial 
court will be reversed and the cause will be remanded. 

‘ Reversed and remanded. 
7 Not to be reported in full. 
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Opinion by Boggs, J. 

Appellee, William H. Barnes, brought an action in assump- 
sit against appellant, the New York Life Insurance Company, 
in the City Court of Hast St. Louis for $486.00, alleged to be 
due him as agent for said company under an organization of 
insurance agents called ‘‘Nylic,’? a term made up of the first 
letters of the words ‘‘New York Life Insurance Company,’’ and 
for a further sum of $166.98 as commission on a policy of 
$5,000 on the life of one Karnest Rickett of Chicago, Lllinois. 

Appellant filed a plea of the general issue and three special 
pleas; the substance of the defense set forth in said special 
pleas is as follows: 

That under the written contract between the parties, dated 
October 3, 1910, effective January 1, 1911, it was provided as 
follows: 

“‘Second. It is agreed that the second party as 
such agent shall devote his best talents and energies 

to the business of this appointment, shall promptly 

deliver to the first party all applications for insurance 

upon Annual Dividend plan taken or obtained by him 
whether the medical examiner has reported thereon 
favorably or unfavorably, and shall strictly observe 
each and all the rules, regulations and requirements 
contained in the first party’s book of ‘Instructions to 

Agents’ issued from time to time and such special in- 

structions as may from time to time be given to him 

by any officer of the first party.’”’ . 

‘‘Highteenth. It is agreed that either party here- 

to may, without cause, terminate this agreement upon 

thirty days’ written notice.’’ 

That during all the time appellee was a member of Nylic 
the following rules and regulations were in full force and effect 
and binding upon him, being Rules 10 and 11 of the Book of 
‘‘Instructions to Agents.”’ 

“‘Ten. Rebates and Discriminations Prohibited. 

No agent of the New York Life Insurance Company 

shall pay or allow, or offer to pay or allow, or agree to 
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pay or allow, at any time, either directly or indirect- 

ly, any rebate of premium, or any special favor or 

advantage or valuable consideration whatever, on any 

policy of insurance, either to the applicant for such 
policy, or to any other person. Any agent violating 

the provisions of this rule shall immediately be dis- 

missed from the Company’s service, and shall forfeit 

all rights and interest that have accrued or may ac- 

crue under any contract which he may hold with the 

Company. Under the laws of New York the agent who 

allows and the insured who receives a rebate are guilty 

of a misdemeanor.’’ 

““Hleven. Report with Application. Form 106, 
properly filled out, must accompany each and every 
application and must clearly show the name of every 
person sharing in the commission and the share each 
person is to get.’’ 

That during all the time that appellee was a member of 
Nylie and an agent of appellant company there were in full 
force and effect certain rules of Nylic which appellee was 
bound to observe, of which he at all times had knowledge and 
upon the observance of which his membership in Nylic depend- 
ed. Among these rules were the following: 

“‘XTI. Any Nylic who shall in any calendar year 
pay for less than $50,000 of new insurance in accord- 
ance with these rules, shall thereby cease to be a mem- 
ber of Nylic, and all claim to time credit or to any 
further payments from the Company on account of 
Nylie shall thereupon and thereafter be void and of 
no effect. The Company may cancel and terminate 
any agent’s membership in Nylic and all benefits there- 
under for violation of any Nylic rule or of any rule or 
regulation of the Company.”’ 

“‘XII. The termination of an agent’s contract 
and agency, prior to his becoming a Senior Nylic, or 
the removal or transfer of an agent, prior to becom- 
ing a Senior Nylic, to any country where the Nylic 
benefits have not been extended by the Company to 
its agents, terminates his Nylic membership and all 
his Nylic rights.’’ : 
That appellee, in violation of his agreement and in viola- 

tion of the rules and instructions to agents did the following: 

(a) On August 22 falsely reported to the Company that 
he had personally secured the application of Ernest Rickett. 
Said application was secured by Irving B. Brower, of Chicago, 
who was not an agent of the Company. 

(b) Falsely reported in writing that he, Barnes, had no 
understanding or agreement with any other person, directly 
or indirectly, as to the commissions or compensation concern- 
ing the policy applied for by Rickett. 

(c) Offered to pay or allow, either directly or indirectly, 
to Irving B. Brower, not an agent of the Company, a special 
favor or advantage or valuable consideration on account of the 
issuance of the Rickett policy and of the premium thereon. 

Whereupon appellant, learning of the account of appellee 
and of his violation of the rules and instructions cancelled the 
policy issued to Rickett and returned the premium therefor; 
and cancelled and terminated Barnes’ contract of employment, 
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which automatically cancelled the Nylic membership and caus- 
ed a forfeiture of any commissions or compensation otherwise 
due under any contract with the Company, including any bene- 
fits or rights under Nyliec. 

In his replication appellee denied that he violated any 
agreement with appellant Company, denied that he violated 
any rules of Nylic or instructions of appellant company, denied 
that_he made a false report on August 22, 1918, concerning the 
application of Rickett, denied that he agreed to divide or pay 
to Brower the whole or any part of the commission on the 
Rickett policy, and denied any false representations. 

A trial was had, resulting in a verdict and judgment in 
favor of appellee for $728.71. To reverse said judgment this 
appeal is prosecuted. 

While numerous errors are assigned ou the record, the 
only assignment that we deem necessary to consider is the 
error assigned on the ruling of the court in refusing to direct 
a verdict for appellant at the close of all the evidence. 

_The evidence in the record, in our judgment, fully sustains 
the allegations of the special pleas filed by appellant. 

The record discloses that appellee, a resident of East St. 
Louis, first entered the employment of appellant company on 
February 10, 1908, that thereafter on October 3, 1910, a new 
eontract of agency was entered into, to become effective Janu- 
ary 1, 1911, which said contract remained in effect until term- 
inated by appellant company on November 14, 1918. Appellee 
became a member of Nylic January 1, 1911 and continued as 
such until his contract was terminated. He was what was term- 
ed a Nylick of the second degree. Nylick was a name given to 
an association of agents of the New York Life Insurance Com- 
pany, under the rules of which, if they were in good standing 
and wrote paid insurance in excess of $50,000. they were en- 
titled to certain benefits. These Nylick benefits were in addi- 
tion to commissions under their agency contract. In the case 
of appellee, being a Nylick of the second degree, for his eleventh 
year of continuous membership he would have been entitled 
to 75 cents per $1,000. of insurance written in the sixth Nylick 
year multiplied by twelve. Appellee was claiming $486. by 
virtue of his Nylick membership on the paid insurance claimed 
to have been written by him, and $166.98 for commissions on 
the Rickett policy. 

It is the contention of appellant that the Ricketts appli- 
cation was obtained by appellee through Irving B. Brower and 
that he was to be paid the whole or a part of the commission 
thereon, and that, this being true, automatically terminated 
his Nylic membership and all rights accrued thereunder. 

On the other hand, appellee contends that the policy was 
taken by him and that he has done nothing to warrant appel- 
lant company in forfeiting his contract of agency, and that, 
even though the company had the right to terminate the con- 
tract of agency on thirty days’ notice, that he, appellee, would 
not be barred from recovering for Nylic benefits and commis- 
sions earned prior to the termination of the contract. 

The witness Brower identified several letters that he had 
received from appellee in connection with the work Brower had 
undertaken to do for Barnes in getting applications for insur- 
ance in appellant company. Brower lived in Chicago, and the 
record discloses that appellee Barnes was attempting, through 
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Brower, to work up a business in Chicago. In a postscript to 
a letter from appellee to Brower, dated August 28, 1918, ap- 
pellee says: ‘‘Yes, I think check better be made in full to New 
York Life and sent to me and then I can remit to you.”? In 
a postscript in a letter written from appellee to Brower, dated 
September 4, 1918, we find the following: ‘‘ Your last was open- 
ed by mistake, so be careful aid let me read between the lines. 
I fear some one here was suspicious, but could detect nothing 
from your letter. The company will not stand for division of 
com. A hint to the wise. Slope you may get some big pros- 
pects and if you need me there, command me. I will come. 
B.”’ Ina letter from appellee to Brower, dated September 14, 
1918, we quote: ‘‘Policy came this a. m., rated up six years for 
$10,000. I fear you are not familiar with rate-up policies and 
it seems to me it would be safer for me to see insured in per- 
son with you. In ease this policy is placed will allow you even 
$200. If thought best could remain through the week and eall 
on prospects you may have in mind and divide coms by two.’’ 
And then in a postscript to a letter dated September 18, 1918, 
appellee says: ‘‘I write in my own hand to keep the office force 
in the dark, ete.’’? <A letter dated October 28, 1918 from appel- 
lee to Brower contains this statement: ‘‘Send check to me for 
less Annual Prem. on Rosenfield’s policy and then expect check 
for yourself at once.’’ And in a letter dated November 6, 1918, 
he says: ‘‘Your letter came in due time and I am mailing you 
the $1000. Rosenfield policy changed to 1-4 premium. Please 
send me the check for the premium of $13.41 and I will mail 
you a check for $3.29 which is 70 per cent. of this 1-4 commis- 
sion annual which you say is correct in your last letter. Re- 
garding the Rickett matter will say that we agreed on my re- 
ceiving $75.00 of the commission on the 10,000 rate-up policy 
provided you asked me to come to Chicago to aid you in placing 
it, and this you did. We called on Mr. Rickett and he asked us 
to give him the night to consider the matter, which was done. 
Before we met Mr. Rickett the second time the 5000 level rate 
‘policy came and you felt sure we could place both policies and 
then we agreed to go fifty-fifty on the 5000 policy.”’ 
d Brower testified that he had a definite understanding with 
Barnes with reference to commissions. We quote certain ques- 
tions and answers in Brower’s examination: 

“Q. Did you have any definite understanding with him 
(Barnes) as to how commissions were to be handled? 
Yes sir, some way we did. 
What was that arrangement? 
It was that if I got them I was to have 75 per cent. 
And he was to have 25 per cent? 
He was to have 25 per cent. 
Of the commission? 
Yes. If he had to come up there (Chicago) would be 
a different division, and he would make it on each individual 
case. 

We also quote from the cross-examination of appellee: 

Q. Now, Mr. Barnes, you say you never had any agree: 
ment with anyone about dividing the commission? 

A. I have stated two or three times— 

Q. Now, wait; will you please answer the question? 

A. Yes, I did. 

Q. That you had no such agreement? 
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A. I say I did have an agreement. That ig not definite. 

Q. I didn’t ask you that—you had an agreement with 
Mr. Brower, didn’t you? 

A. Not as to any amount. 

Q. I didn’t ask you as to any amount. I am going to ask 
you about that when you answer this question. You had an 
agreement with Mr. Brower to give him something out of the 
commission? 

A. Yes sir. 

Q. And you had an agreement at that time as to the 
amount you were to give him? That is what you are saying? 

A. Yes sir. 

From the foregoing testimony and from the extracts made 
from the letters of appellee, the proof is positive that appellee 
had a definite arrangement with Brower to pay hima part or all 
of the commissions on applications obtained by Brower. 

Appellant, upon ascertaining that appellee had divided 
commissions with Brower on the Rickett policy, cancelled the 
same and returned the premium to Rickett. It seems that, 
under the provisions of the constitution of the New York Life 
Insurance Company, they have no right to accept policies that 
are procured by unlicensed agents. Appellee had his attention 
definitely directed to the provision of appellant company with 
reference to the matter of rebating premiums and giving special 
favors or advantage to anyone in order to procure a policy. 
On February 10, 1918, appellee wrote appellant, copying Sec- 
tion 10 of appellant’s instructions to agents, set forth in the 
pleas, and closed by saying: ‘‘I agree to abide by the foregoing 
rule, and I fully understand the penalty that attaches to a viol- 
ation of it.’’ 

In Lehman v. Clark, 174 Ill., 279, the Court at Page 287 
Says: 

“The application, certificate of membership and by-laws 
all provide that upon failure to pay any assessment for a death 
benefit within the time specified, the certificate of membership 
should become void and the member forfeit all benefits in the 
association and all moneys paid. The provisions of the con- 
tract make the forfeiture a part of the contract, and a failure 
to pay within the time limited causes the forfeiture, and the 
contract is self-executing in creating the forfeiture. (North- 
western Traveling Men’s Assn. v. Schauss, 148 IIl., 304.)”’ 

Tn Lang v. Hedenberg, 277 IIL, 368, the Court at Page 377 
says: 

‘“‘Counsel for plaintiff in error further argue that the re- 
sult of the decrees is that a court of equity is lending its aid to 
enforce the forfeiture of the $1000 earnest money. Undoubted- 
ly, under the authorities, equity will not declare or enforce a 
forfeiture where it is harsh or inequitable to do so, (Tarr v. 
Stearman, 264 IIl., 110, and cited cases), but all the authorities 
recognize that competent parties may make a contract as_ to 
penalties and forfeitures, and that courts of equity, as well as 
courts of law, will recognize the rights of the parties as to such 
penalties or forfeitures.’’ 

Appellee, in the letter of February 10, 1918, after quoting 
the provisions of Section 10 of ‘‘Instructions to Agents,’ states, 
“‘T agree to abide by the foregoing rule and I fully understand 
the penalty that attaches to a violation of it.’? In other words, 
appellee, in becoming an agent of appellant company, contract- 
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ed to be bound by the provisions of its ‘‘Instructions to 
Agents,’’ above cited, and under the authorities above cited, 
the violation of his contract terminated and forfeited his rights 
thereunder. 

It is also a well established principle of law that compen- 
sation is paid to an agent for the performance of his duties as 
such agent in compliance with his contract of agency, and sub- 
stantial failure to so comply therewith deprives him of the 
right to recover compensation thereunder. Sidway v. American 
Mortgage Company, 222 Ill., 270; Prestcott v. White, 18 Il. 
App., 324. 

In Sidway v. American Mortgage Company, supra, the 
Court at Page 275 says: 

“The law is that the agent is entitled to his commission 
only upon a due and faithful performance of all the duties of 
his agency in regard to his principal. (Hafner v. Herron, 165 
Tll., 242; Prescott v. White, 18 Ill. App., 322.) ‘If the agent 
does not perform his appropriate duties, or if he is guilty of 
gross negligence of gross misconduct or gross unskillfulness 
in the business of his agency, he will not only become liable to 
his principal for any damages which he may sustain thereby, 
but he will also forfeit all his commission.’ (Story on Agency, 
sec. 331; 1 Am. & Eng. Ency. of Law,—2d ed.—1101) * * * 
In the application of this rule it makes no difference whether 
the result of the agent’s conduct is injurious to the principal 
or not; in such case the misconduct of the agents affects 
the contract from considerations of public policy rather than 
of injury to the principal. (Hafner v. Herron, supra; Young 
v. Hughes, 32 N. J. Eq., 372.)’’ 

We hold ,therefore, that appellee not only forfeited his 
right to commissions on the Rickett application, but also for- 
feited his right to Nylick benefits by reason of his dividing 
commissions w&h Brower in violation of the provisions, rules, 
regulations and instructions to agents of appellant company. 

The Court erred in failing to direct a verdict in favor of 
appellant at the close of all the evidence, and the judgment is 
reversed, therefore. 

Judgment Reversed. 
FINDING OF FACTS. 

We find, as an ultimate fact in this case, that appellee, after 
entering the employment of appellant as its agent, violated 
the terms of his agency by sending in applications for insur- 
ance in appellant company procured by the witness Brower, 
and in making arrangements with Brower to pay him the whole 
or a part of the commission therefor, and also at the same time 
representing to appellant company that he, Barnes, had secured 
same and was not paying any one else anything in connection 
therewith. 

J. Not to be reported in full. 
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Opinion by Boggs, J. 


Suit was brought by appellee against appellant before a 
Justice of the Peace of St. Clair County, and appealed there- 
from to the Cireuit Court of said County where a trial was had 
resulting in a verdict and judgment against appellant for the 
sum of $100. and costs. To reverse said judgment this appeal 
is prosecuted. 

The record discloses that appellee and appellant had been 
engaged as partners in the grocery business in Hast St. Louis 
and that prior to the institution of this suit in the Justice 
Court appellant sold his interest in said business to appellee 
for the sum of $1937.00 which sum was paid at the time of the 
closing of said transaction. Thereafter appellee brought this 
suit against appellant claiming that it was agreed by appellant 
that if one Magarian who was indebted to said firm in the sum 
of $100. should fail to pay appellee said indebtedness, he, ap- 
pellant would reimburse appellee therefor and that said indebt- 
edness had not been paid. 

Appellant insists that no such agreement was made; that 
the sale by appellant to appellee of his interest in said business 
was unconditional. He further contends that even though it 
should be held that said sale had been made with the under- 
standing that the account of Magarian for $100. should be paid, 
he, appellant, would only be liable for one half thereof. 

An examination of the evidence in this case satisfies us 
that the sale in question was unconditional and that whatever 
agreement, if any, was entered into by said parties in reference 
to the Magarian account, it was made after said sale was enter- 
ed into and was without consideration. 

We therefore hold that the court erred in not directing a 
verdict for appellant. In any event, no recovery could have 
been had for more than $50. but we hold no right of recovery 
exists for any amount. 

For the reasons set forth the judgment of the trial court is 
reversed without remanding, with finding of fact. 

Reversed without remanding. 

We find as an ultimate fact that the sale in question was 
unconditional and that no right of recovery exists. 

Not to be reported in full. 
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Opinion by Boggs, J. 


Appellee filed a bill in the City Court of Du Quoin, run- 
ning to the July Term, 1919, making appellants parties defend- 
ant and seeking to declare and enforce a lien on property owned 
by appellants in said city for the purpose of satisfying a judg- 
ment. obtained by appellee against certain dram shop keepers. 

Said bill was amended and as amended charged, in effect, 
that at the January Term, 1919, of said court appellee obtained 
a judgment against John C. Calvetti, Walter Young, Henry 
Valentin, Dominec Mesino and Joe Johnson in the sum of $6,000 
for damages alleged to have been sustained by her on account 
of sales of liquor made to J. G. Fritz, her husband, which said 
liquors caused him to become an habitual drunkard, to squan- 
der and waste his property and money and to neglect the sup- 
port of appellee. Said bill further charges that from the 6th 
day of June, 1912 to the 6th day of June, 1917, appellants 
knowingly permitted intoxicating liquor to be sold upon said 
premises and that said above named dram shop keepers, as 
tenants of appellants, did sell to the said J. G. Fritz, husband 
of appellee, causing his habitual intoxication and his neglect 
to support appellee, his wife, and that as a further result of 
said intoxication the said J. G. Fritz died on June 6, 1917. 

Said bill also charges that appellants were threatening to 
convey said premises in order to defeat said judgment and 
prays that appellants be enjoined from conveying said premis- 
es and that, in default of said above mentioned judgment, that 
said premises be sold in order to satisfy the same. 

To said amended bill appellants filed an answer denying 
all the material allegations of said bill, including a denial of 
the ownership and control of the premises described in said 
amended bill. Said answer further charged that after the 
beginning of said suit by appellee against said dram shop keep- 
ers, and after having obtained service against the defendants 
in said case, that John Richards and Charles Brooks, two of 
the defendants in said cause, paid to appellee the sum of $500 
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in satisfaction of her cause of action against said Richards and 
Brooks under the Dram Shop Act, and that payment of said 
money constituted full satisfaction against all of said defend- 
ants. Said cause was heard by the presiding Judge in open 
court and thereafter on the 19th day of March, 1921, being 
one of the regular judicial days of the January Term, 1921, of 
said court, a decree was rendered in said cause, finding the 
issues for appellee and decreeing a lien on said premises for 
the satisfaction of said judgment of $6,000 and the cost of 
said proceeding, after deducting from said judgment the said 
sum of $500 paid to appellee by John Richards and Charles 
Brooks. The Court finds in said decree that the $500 paid by 
the said John Richards and Charles Brooks was on a covenant 
“not to further sue John Richards and Charles Brooks in 
the original suit filed herein.’’ A motion has been made by 
appellee to strike the purported certificate of evidence from 
the transcript of the record filed by appellants herein. The 
ground of said motion is that the decree from which appellants 
are seeking to prosecute an appeal was rendered on the 19th 
day of March, 1921, and that at said time appellants were grant- 
ed sixty days in which to present a certificate of evidence and 
that on the 10th day of May, 1921, at a subsequent term of 
said court, the court extended the time for the presentation of 
said certificate thirty days, and that the appellant failed to 
comply with said order of the court and failed to present a cer- 
tificate of evidence within the time granted. 

Without going into the matter of when the certificate of 
evidence was filed, we find upon an examination of the record 
in this case that it fails to show that appellants prayed an 
appeal from the judgment or decree at the term in which it was 
rendered, as provided by statute. Sec. 92, Chap. 110, Hurd’s 
Revised Statutes. 

The right to an appeal is purely statutory and in order 
to perfect an appeal the provisions of the statute in reference 
thereto must be followed. In Bondurant vs. Bondurant, 251 
Tll., 324, the Court at Page 327 says: ‘‘The Practice act requires 
that an appeal shall be prayed and allowed at the term at which 
the judgment, order or decree appealed from is entered, and 
not more than twenty days from the entry of such judgment, 
order or decree. The party appealing is neither required nor 
permitted to wait until the adjournment of the term to pray 
an appeal or have it allowed.”’ 

There being no prayer nor order for an appeal shown by 
the record, it is the duty of the court on its own motion to dis- 
miss the appeal, and it is so ordered. 

Appeal dismissed. 

Not to be reported in full. 
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Opinion by Boggs, J. 


Appellee filed a bill in the City Court of Du Quoin, run- 
ning to the July Term, 1919, making appellants parties defend- 
ant and seeking to declare and enforce a lien on property owned 
by appellants in said city for the purpose of satisfying a judg- 
ment obtained by appellee against certain dram shop keepers. 

Said bill was amended and as amended charged, in effect, 
that at the January Term, 1919, of said court appellee obtained 
a judgment against John C. Calvetti, Walter Young, Henry 
Valentin, Dominec Mesino and Joe Johnson in the sum of $6,000 
for damages alleged to have been sustained by her on account 
of sales of liquor made to J. G. Fritz, her husband, which said 
liquors caused him to become an habitual drunkard, to squan- 
der and waste his property and money and to neglect the sup- 
port of appellee. Said bill further charges that from the 6th 
day of June, 1912 to the 6th day of June, 1917, appellants 
knowingly permitted intoxicating liquor to be sold upon said 
premises and that said above named dram shop keepers, as 
tenants of appellants, did sell to the said J. G. Fritz, husband 
of appellee, causing his habitual intoxication and his neglect 
to support appellee, his wife, and that as a further result of 
said intoxication the said J. G. Fritz died on June 6, 1917. 

Said bill also charges that appellants were threatening to 
convey said premises in order to defeat said judgment and 
prays that appellants be enjoined from conveying said premis- 
es and that, in default of said above mentioned judgment, that 
said premises be sold in order to satisfy the same. 

To said amended bill appellants filed an answer denying 
all the material allegations of said bill, including a denial of 
the ownership and control of the premises described in said 
amended bill. Said answer further charged that after the 
beginning of said suit by appellee against said dram shop keep- 
ers, and after having obtained service against the defendants 
in said case, that John Richards and Charles Brooks, two of 
the defendants in said cause, paid to appellee the sum of $500 





in satisfaction of her cause of action against said Richards and 
Brooks under the Dram Shop Act, and that payment of said 
money constituted full satisfaction against all of said defend- 
ants. Said cause was heard by the presiding Judge in open 
court and thereafter on the 19th day of March, 1921, being 
one of the regular judicial days of the January Term, 1921, of 
said court, a decree was rendered in said cause, finding the 
issues for appellee and decreeing a lien on said premises for 
the satisfaction of said judgment of $6,000 and the cost of 
said proceeding, after deducting from said judgment the said 
sum of $500 paid to appellee by John Richards and Charles 
Brooks. The Court finds in said decree that the $500 paid by 
the said John Richards and Charles Brooks was on a covenant 
“not to further sue John Richards and Charles Brooks in 
the original suit filed herein.’”’ A motion has been made by 
appellee to strike the purported certificate of evidence from 
the transcript of the record filed by appellants herein. The 
ground of said motion is that the decree from which appellants 
are seeking to prosecute an appeal was rendered on the 19th 
day of March, 1921, and that at said time appellants were grant- 
ed sixty days in which to present a certificate of evidence and 
that on the 10th day of May, 1921, at a subsequent term of 
said court, the court extended the time for the presentation of 
said certificate thirty days, and that the appellant failed to 
comply with said order of the court and failed to present a cer- 
tificate of evidence within the time granted. 

Without going into the matter of when the certificate of 
evidence was filed, we find upon an examination of the record 
in this case that it fails to show that appellants prayed an 
appeal from the judgment or decree at the term in which it was 
rendered, as provided by statute. Sec. 92, Chap. 110, Hurd’s 
Revised Statutes. 

The right to an appeal is purely statutory and in order 
to perfect an appeal the provisions of the statute in reference 
thereto must be followed. In Bondurant vs. Bondurant, 251 
Ill., 324, the Court at Page 327 says: ‘‘The Practice act requires 
that an appeal shall be prayed and allowed at the term at which 
the judgment, order or decree appealed from is entered, and 
not more than twenty days from the entry of such judgment, 
order or decree. The party appealing is neither required nor 
permitted to wait until the adjournment of the term to pray 
an appeal or have it allowed.”’ 

There being no prayer nor order for an appeal shown by 
the record, it is the duty of the court on its own motion to dis- 
miss the appeal, and it is so ordered. 

Appeal dismissed. 
JS Not to be reported in full. 
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Opinion by Boggs, J. 


An action on the case was brought in the Circuit Court of 
Marion County by appellee against appellant railroad company 
to recover damages for injuries sustained by appellee, alleged 
to have been caused through the negligence of appellant, while 
appellee was alighting from one of appellant’s passenger trains 
in Champaign, Illinois on the 17th day of June, 1920. 

The declaration consists of three counts. The first count 
charges, in substance, that appellee was a passenger on appel- 
lant’s train from Kinmundy to Champaign, and that, though 
its servants knowing it was about eighteen inches from the 
lower step of its passenger coach to the platform, and tiat 
appellee was a fleshy person, weighing about two hundred 
pounds, negligently and carelessly failed to furnish any stool 
or box for appellee to step from said car to said platform, and 
that while appellee was alighting from said train, using due 
care and caution for her own safety, appellant negligently per- 
mitted a number of persons to board the adjoining car and to 
pass therefrom to the platform of the car from which appellee 
was alighting, and that while in the act of stepping to the plat- 
form, she was boisterously pushed and shoved by said passen- 
vers, causing her to fall to the platform, resulting in the injury 
in question, etc. 

The second count is in effect the same as the first except 
the negligence charged being that the appellant, carelessly and 
negligently, permitted divers persons to climb upon the step 
of said car and to pass in a violent and boisterous manner to 
the platform of the car from which appellee was alighting, 
whereby appellee was pushed and thrown from the step of 
said ear and injured. The third count is practically the same 
as the second. 

To said declaration appellant filed a plea of the general 
issue. A trial was had, resulting in a verdict in favor of ap- 
pellee for $5,000. Appellant made a motion for a new trial 
which was overruled, and judgment was rendered on said ver- 
\dict against appellant for the amount of said verdict and costs. 
To reverse said judgment this appeal is prosecuted. 

At the close of appellee’s evidence and again at the close 
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of all the evidence, appellant entered a motion to exclude the 
evidence and to direct a verdict in its favor, which said motions 
werg denied. Appellant insists that the ruling of the Court 
thereon was reversible error. 

Without going into an extended discussion of the evidence 
on this motion, we will say that the evidence offered on behalf 
of appellee fairly tended to prove the allegations of her dec- 
laration. The Court therefore did not err in refusing to direct 
a verdict. Kelly v. Chicago C. R. Co., 283 Ill. 640; Dizine v. 
Delano, 272 Ill. 166. 

It is next contended by appellant that the verdict of the 
jury is against the manifest weight of the evidence. The un- 
disputed evidence in the record is to the effect that appellee 
was a passenger on appellant’s train on the day in question, 
from Kinmundy to Champaign; that while she was alighting 
from the train at Champaign she fell and was injured; that 
the small bone of her right leg at the outside of the ankle joint, 
the fibula, where it joins the tibia, was fractured, and that she 
also injured her right shoulder and back or spine; that the 
injury to her ankle is a permanent one and that to a certain 
extent she will be crippled for life. 

The testimony of appellee is further to the effect that prior 
to the train arriving at Champaign, the porter announced that 
the train would stop fifteen minutes for luncheon; that the 
passengers were alighting from the car, and that appellee was 
one among the last to get off the car. As she was preparing to 
alight from the step of the car to the platform, she looked and 
there was no stool or box for her to step on; that the porter 
was calling out to the passengers who were going to board the 
train, to ‘‘show their tickets’’; and that other persons, pre- 
sumably students, were getting on the steps of the car imme- 
diately north, being the smoker, and were passing up those 
steps and across from that car into the ladies coach in which 
appellee had been riding; that the students were making con- 
siderable noise and were getting on in a boisterous manner and 
that they or someone else pushed her, whereby she fell from 
the step of the car to the platform and sustained the injuries 
in question. Appellee was corroborated by her daughter who 
had come to meet her as to all the matters and things that she 
testified to which took place after she reached the steps of the 
car and as she was attempting to alight. 

On the other hand, the porter, being the only witness on 
the part of appellant who saw appellee leave the car, testified 
that on arriving in Champaign he opened the vestibule dvor 
to the north end of the ladies’ coach and placed the stool or box 
to be used in alighting from the car on the platform at the 
lower step of the ladies’ coach; that the vestibule door to the 
ear next north, being the smoker, was closed, and that it was 
impossible for anyone to get on that car at that time. He fur- 
ther testified that it was his duty not to allow persons to board 
the train until the passengers desiring to alight therefrom had 
had an opportunity to do so. He further testified that appellee, 
in alighting from the car, missed the stool or box and that he 
attempted to keep her from falling, but on account of her 
weight was unable to do so. Upon the train’s arrival at Cham- 
paign, the conductor went to the dispatcher’s office and from 
there to the lunch counter, so he was not present or assisting 
persons to alight from or to board the train, and did not see the 
accident. The flagman was assisting passengers on and off 
the train at the next car back. It might further be observed 
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that the porter testified that his recollection with reference to 
the opening of the door, the placing of the box, ete. was from 
his general recollection as to how those things were performed 
in the regular course of business. The eence in the record 
supports the verdict of the jury, and it is not against the mani- 
fest weight of the evidence. 

It is next contended by appellant that the Court erred in 

its rulings on the evidence. Krances Williams, daughter of 
appellee, was permitted to testify that she had observed the 
height of the step on other trains that were there, and that the 
steps on this train were about the same as the steps on the 
other trains. We do not think any serious error resulted from 
this ruling, as the testimony offered by appellee and that of the 
porter with reference to the height of the step from the plat- 
form was practically the same. While we do not think that the 
ruling was proper, no serious injury resulted to appellant 
therefrom. 
It is next contended that the Court erred in its rulings on 
the hypothetical question which was put to Dr. McKinney, he 
beig the doctor who treated appellee immediately following 
her injury. We have examined this question and are of the 
opinion that there was no serious error on the part of the Court: 
on the ruling on this question, especially in view of the fact 
it is not contended by counsel for appellant in their argument 
for a reversal of the judgment in this case that the verdict of 
the jury is excessive. This being true, the ruling on the hypo- 
thetical question is not important. 

It is next contended by appellant that the Court erred in 
refusing to allow testimony to be offered on behalf of appellant 
to the effect that the rules of appellant company then in force 
prohibited passengers from boarding trains without showing 
their tickets. We think that the ruling of the Court in refusing 
to allow this testimony was proper as that was not an issue in 
the case. We are of the opinion, and so hold, that there was 
no reversable error on the part of the Court in its rulings on 
the evidence. 

It is next contended by appellant that the Court erred in 
its rulings on the instructions. It is contended by appellant 
that the Court erred in giving the first, second and third in- 
structions given on behalf of appellee. These instructions are 
as follows: 

1. ‘‘The Court instructs the jury that common carriers of 
persons are required to do all that human care, vigilance and 
foresight can reasonably do, consistent with the character and 
mode ae conveyance adopted and the practical prosecution of 
the business to prevent accidents to passengers riding upon 
their train or alighting therefrom.’’ 

2. ‘‘The Court instructs the jury that the relation between 
passengers and a railroad company does not cease upon the 
arrival of a train at the place of the passenger’s destination, 
but that the company is still bound to furnish the passenger an 
opportunity to safely alight from the train, and it is also the 
duty of such railroad company, not only to exercise a high 
degree of care while the passenger is upon the train, but also 
to use the highest degree of care and skill, reasonably praetical, 
in providing the passenger a safe passage from the train.’ 

3. ‘The Court instructs the jury that a common carrier 
is required by law, in the management and operation of its 
trains, and in the management and maintenance of the steps 
leading from its passenger coach and the platform used in con- 
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nection therewith, at the point where passengers get upon and 
off of its passenger cars, to exercise the highest degree of care, 
skill and diligence for the safety of their passengers consistent 
ee mode of conveyance adopted and its practical opera- 
ion. 

While these instructions are all abstract in form, they 
state correct principles of law and in our judgment were appli- 
cable to the facts in the case. (Penn. v. McCaffrey, 173 Ill. 169; 
C. & Hi. I. R. R. Co. v. Jennings, 190 Ill. 478-483; Merrill v. 
(Mich. Central R. R. Co., 158 App. 38-40; Walsh v. Chie. Ry. Co.. 
294 Ill. 586. 

It is the contention of appellant, as we understand, that 
even though it did allow persons to board the train in question 
before the passengers thereon had had an opportunity to alight, 
and even though it did not have the box or step in place at the 
time appellee was alighting therefrom, if appellee was caused 
to fall by reason of someone pushing or jostling her, the com- 
pany would not be liable. Certainly, if appellant is correct in 
this contention, the giving of these instructions was not proper. 
#n examination of the cases above cited, however, will disclose 
that the contention of appellant is not tenable. In Penn (Co. 
v. McCaffrey, supra, the Court, in discussing this question, at 
page 173 says: ‘‘When appellee alighted, the relation between 
himself and appellant was that of passenger and carrier. This 
relation between a passenger and a railroad company does not 
cease upon the arrival of a train at the place of the passenger’s 
destination, but the company is still bound to furnish him an 
opportunity to safely alight from the train. It is its duty, not 
only to exercise a high degree of care while the passenger is 
upon the train, but also to use the highest degree of care and 
skill, reasonably practicable, in providing the passenger a safe 
passage from the train. (Denver, ete. Railroad Co. v. Hodg- 
son, 18 Col. 117; Chicago and Eastern Illinois Railroad Co. v. 
Chaneellor, 60 Ill. App. 525).”’ 

In Walsh v. Chic. Ry. Co., supra, the Court at page 591 
says: ‘‘A street railway company in operating its cars through 
its servants is required to do all that human care, vigilance and 
foresight can reasonably do, in view of the character and mode 
of conveyance adopted and consistent with the practical opera- 
tion of the road, to carry safely a passenger. (Tri-City Railway 
Co. v. Gould, 217 Ill. 317; North Chicago Railroad Co. v. Polkey, 
203 id. 225; Chicago City Railway Co. v. Shreve, 226 id. 530; 
Sandy v. Lake Street Elevated Railroad Co. 235 id. 194.) And 
this same ruling necessarily applies to passengers while enter- 
ing and alighting from ears.’’ 

The Court did not err in the giving of the three instruc- 
tions given on behalf of appellee above set forth. 

It is next contended by appellant that the Court erred in 
refusing to give appellant’s first, second and third refused in- 
structions. So far as appellant’s refused instructions Nos. 1 
and 3 state correct principles of law, they are covered by ap- 
pellant’s given instruction No. 7, and the Court therefore did 
not err in refusing to give the instructions. With reference 
to appellant’s refused instruction No. 2, will say that we have 
examined the same and are of the opinion that on the record 
in this case there was no substantial error in the Court refus- 
ing to give the same. 

Finding no reversible error in the record, the judgment 
of the trial court will be affirmed. 

Judgment affirmed. 
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Opinion by Barry, J. 


This case was tried before a Justice of the Peace and 
twice before a jury in the County Court. The suit was brought 
by appellee to recover for the services of a jack. The terms 
were “$10.00 to insure a mare in foal, payable when the fact 
is ascertained, or mare parted with.” Three of appellant’s 
mares were served and they were sold by appellant before the 
period of gestation had expired. 

Appellant sued for $30.00 and appellant claimed and the 
jury allowed him a setoff of $3.00 and returned a verdict for 
$27.00. The Court overruled a motion for new trial and en- 
tered judgment on the verdict. 

Appellant contends that the Court erred in refusing to 
allow him to prove that when he sold the mares none of them 
were with foal, but as the fees were to be payable when ap- 
ellant sold and parted with the mares there is no force in that 
contention. 

Appellant further contends that the judgment should be 
reversed because the statute requires that the owner of a jack 
used for public service shall keep a copy of his license certifi- 
cate posted on the stall door or enclosure leading to the stall 
or building where such jack is kept and that appellee failed to 
make proof of the fact that the copy of the license was posted. 

The law is that where a lawyer, physician, dentist and the 
like, is required to take out a licnse in order to permit him to 
practice his profession, in a suit by him to recover fees or 
compensation for services rendered, it will be presumed that 
he has such license until the contrary is shown. Beckers vs. 
City of Kankakee, 213 App. 538-453; Woodley vs. Zemean, 178 
App., 869; Good vs. Lasher, 99 App., 653. 

The question whether plaintiff had a license to do busi- 
ness aS a mason contractor is a collateral one in an action on 
a contract for mason work, and the issuance of such license 
will be presumed unless the contrary fact is specially relied 
on as a defense and proved in the trial court, Woodley vs. 





Zeman, 178 App., 369. So in the case at bar, if appellant de- 
sired to make the defense relied upon here, he should have 
proved in the trial court that appellee did not comply with the 
terms of the statute in regard to posting a copy of the license. 

But even if such proof had been made, we doubt if it 
would render the contract for services invalid. 17 R.C. L. 
558; Benj. on Sales (Corbins Ed.) 825; Benj. on Sales (Ben- 
netts 1892 Kd.) 538. In the case at bar the statute does not 
make the posting of the copy of the license a condition prece- 
dent. ; 

None of the objections urgd by appellant are well taken 
and the judgment is affirmed. 
7 Affirmed. 

Not to be reported in full. 
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Opinion by Barry, J. 


Mary F. Cloud died intestate June 17, 1920, leaving a 
small estate consisting of real estate and personal property. 
Her brother, John E. Cloud, was duly appointed administra- 
tor on February 14, 1921, and qualified as such. He made a 
report to the Court showing the amount of the claims allowed 
against the estate, the value of the personal property and the 
amount of the deficiency, and filed a petition in the County 
Court for an order to sell real estate to pay debts. To that 
petition appellant and all of the heirs of the deceased were 
made parties defendant. The petition shows that $634.50 of 
the indebtedness against the estate was really the debt of 
John E. Cloud for which the deceased was surety, and that he 
proposed to pay such debt out of his share of the proceeds of 
the sale, which is one-fifth thereof. 

Appellant filed three pleas to the petition. The first was 
to the effect that the administrator had previously filed a 
similar petition to the May term of said County Court for an 
order of sale and that appellant answered the same and on a 
hearing the Court dismissed the petition, finding that the Cir- 
cuit Court had acquired prior jurisdiction of the subject mat- 
ter and that said order of dismissal remains in full force and 
effect. Issue was joined on that plea. 

The second plea set up that appellant had filed a bill for 
partition to the April Term, 1921, of the Circuit Court, against 
all of the parties to the petition in which she had set out the 
rights and interests of the parties and that said bill is pending 
and undetermined. The third averred that a part of the 
claims probated against the estate were the personal debts of 
John E. Cloud, and that deceased was only liable thereon as 
surety. Demurrers were interposed and sustained to those 
pleas. The Court heard the evidence and entered an order for 
the sale of the land, from which this appeal has been _per- 
fected. 

All of the parties agree on the fact that there should be 
a sale of the real estate, but the controversy is as to how it 
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shall be accomplished and who shall receive the fees therefor. 

Appellant contends that the Court erred in sustaining the 
demurrers to her second and third pleas. The identical ques- 
tion raised by the second plea was decided adversely to her 
contention by the Appellate Court of the Third District, Row- 
den vs. Meisinger, 164 App., 125, and we agree with the con- 
clusions of the Court in that case. In addition to the reasons 
given in that case the second plea is a plea in abatement and 
-was not verified and was filed with a plea in bar, and the 
Court properly sustained the demurrer thereto. The third 
plea set up no defense to the action. 

Issue was joined on the first plea and evidence heard. 
That plea is one of res judicata. It avers that appellant ap- 
peared and answered the former petition of the administra- 
tor, who filed his replication thereto and evidence being heard 
the Court entered a final decree dismissing the petition and 
finding that the Circuit Court had acquired prior jurisdiction 
of the subject matter which remained in full force and effect. 

The evidence does not support the plea. It shows that 
appellant did not file an answer, but a plea of former action 
pending to which the administator demurred and the de- 
murrer was overruled. The record shows that on May 2, 
1921, the Court entered the order “Demurrer overruled.” 
That was not a final judgment, but the administrator took 
the orders for an appeal to the Circuit Court. Cn the next 
day the Court entered the following order: “Leave given pe- 
titioner to take nonsuit. Costs taxed against John E. Cloud, 
petitioner, and this suit is dismissed without prejudice.” 

At a subsequent term of Court, on September 8, 1921, the 
Court redocketed the cause and entered an order, without 
notice to the administrator, so far as the record shows, to the 
effect that on May 2, 1921, the Court overruled the demurrer 
to the pleas and pronounced and rendered judgment in favor 
of appellant dismissing the petition at the costs of the admin- 
istrator and that the Court had failed to enter said judgment 
of record. The Court then ordered the clerk to enter such 
judgment nunc pro tune as of May 2, 1921. 

When the Court overruled the demurrer the order to that 
effect was not a final order. The administrator had a right 
to reply or elect to stand by his demurrer. No rule was en- 
tered on him to reply and he did not elect to stand by his de- 
murrer, so the Court could not under that situation enter an 
order dismissing his petition. The Court could not at a sub- 
sequent term of Court redocket the cause and without notice 
order such a judgment entered nunc pro tune. Before the last 
mentioned order was entered the Court, on May 2, 1921, had 
given leave to the administrator to take a non-suit and the 
petition had been dismissed without prejudice. 

It is argued that the Court erred in allowing the guar- 
dian ad litem a fee because he represented the administrator 
in the suit in Circuit Court and argued strenuously for the sale 
of the land in the County Court. We find no such evidence 
in the record and there is no claim that the fee allowed was too 
large. There is no merit in the objections urged to the allow- 
ance. It is argued that the administrator is seeking to sell 
the land in order to pay his own debts. While he owed a part 
of the indebtedness, yet the deceased was surety and the es- 
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tate was liable therefor. If some other person had been ad- 
ministrator the same reasons for selling the land would exist 
and.there could be no objections made because it was a surety 
debt. The administrator offered in his petition to pay his part 
of the debts out of the proceeds of the sale, and when the land 
is sold the Court should see that this is done. 

There is no merit in the contention that the Court left it 
optional with the administrator as to how much of the land 
he should sell. The order is that he shall sell all of the real 
estate, describing it, or as much as may be necessary to take 
care of the debts. Finding no error in the record the judgment 
of the County Court is affirmed. 

Affirmed. 
y Not to be reported in full. 
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Opinion by Boggs, J. 


An action on the case was brought by Josie Fehner in the 
City Court of Granite City against appellant, the St. Louis 
Electric Terminal Railway Company and plaintiff in error, 
the East St. Louis Railway Company, to recover for injuries 
which she sustained while riding in an automobile which was 
struck by an interurban car, operated by appellant over the 
tracks of plaintiff in error. 

The first count charges that appellant was running an 
electric car over the tracks of plaintiff in error with its con- 
sent and that through the negligent operation of said car it 
left the track on which it was being driven and ran against 
said automobile, knocking appellee down, injuring her, ete. 

The second count, as amended charges that the car of 
appellant was not adapted for use on rails of the character 
used by plaitiff in error on the track on which the car was 
being driven. That the rails of the latter company were chip- 
ped, broken, defective and unsafe, which conditions were 
known to both defendants, and that by reason thereof said car 
left said track causing appellee’s injury as above set forth. 

Both counts of said declaration allege due care on the part 
of appellee for her own safety. 

To said declaration a plea of the general issue was filed 
by appellant and plaintiff in error. A trial was had resulting 
in a verdict in favor of appellee for the sum of $7750.00 and 
costs. To reverse said judgment, appellant appeals to this 
court and plaintiff in error prosecutes its writ of error. 

The record discloses that on May 30, 1918, appellant com- 
pany undertook to carry a party of Shriners from East St. 
Louis to Staunton, Illinois. Under an agreement with plain- 
tiff in error it sent its car into East St. Louis, off its own lines 
and upon the tracks of plaintiff in error. While proceeding 
over the tracks of plaintiff in error, a pilot was furnished by 
it, who stood in front with the motorman and gave _instruc- 
tions and directions for running the car over its lines. 

While thus proceeding with said car along Thirteenth 





Street in the City of East St. Louis, said car suddenly left the 
tracks and travelled in a diagonal direction across the pave- 
ment and struck an automobile in which appellee was riding. 
The Interurban car was travelling North and the automobile 
was being driven South when the accident occurred. The au- 
tomobile was on the right hand side of the street and there 
is no contention that the appellee was guilty of any contribu- 
tory negligence. 

Appellee was sitting with her father in the rear seat of 
the automobile and was holding her baby at the time of the 
collission. As a result of the impact appellee in endeavoring to 
hold her child was either thrown or fell from her seat and sus- 
tained injuries, for which this suit is brought. 

It is first contended by plaintiff in error and appellant that 
the verdict of the jury is against the manifest weight of the 
evidence, it being the contention of counsel for plaintiff in 
error that notwithstanding the car in question left the track 
and notwithstanding there is no evidence tending to show 
contributory negligence on the part of appellee, that still the 
evidence fails to show a right of recovery. 

We are of the opinion and hold that the evidence in the 
record warrants appellee in invoking the doctrine of res ipsa 
loquitur and that a right of recovery follows the happening 
of the condition shown in the record. 

Chicago Union Traction Co. v. Giese, 229 III. 260. 

Delong v. Chicago Railway Co., 187 Ill. App. 432. 

In Chicago Union Traction Co. v. Giese, supra, the court 
at page 263 says: “When a thing which has caused an injury is 
shown to be under the management of the party charged with 
negligence, and the accident is such as in the ordinary course 
of things does not happen if those who have the management 
use proper care, and the accident itself affords reasonable evi- 
dence, in the absence of an explanation by the party charged 
that it arose from the want of proper care. This rule of law 
results from the maxim res ipsa loquitur. Many cases are to 
be found illustrating the application of this rule. In some of 
them it is said that the rule is an exception to the general rule 
that negligence will never be inferred, while in others it is not 
treated as an exception but is treated as an evidentiary rule, 
under which the charge of negligence is regarded as proven, 
prima facie, by proof of facts showing that the thing which 
caused the injury was under the management and control of 
tne defendant or his servants, and that the accident is such 
as in the ordinary course of things does not happen if those 
who have the management use proper care. (Webb’s Pollock 
on Torts, p. 550.) The more accurate statement of the law is 
that negligence is never presumed, but that the circumstances 
surrounding a case where the maxim res ipsa loquitur applies 
amount to evidence from which the fact of negligence may be 
found.” 

We hold, therefore, that the verdict of the jury is not 
against the manifest weight of the evidence and that the rec- 
ord discloses in appellee a right to a recovery both against ap- 
pellant and against plaintiff in error. 

On the part of counsel for appellant, it is contended that 
the court erred in refusing to allow appellant to offer testi- 
mony as to the condition of plaintiff in error’s track. While 


2 





the court may have limited the testimony of appellant some- 
what more than should have been done, at the same time ap- 
pellant was allowed to show in the main the condition of said 
track and we hold there was no substantial error committed 
by the court in its ruling on the evidence. 

It is also contended by counsel for plaintiff in error that 
the evidence fails to show that the car in question was caused 
to leave the track by reason of defective rails as charged in 
the second count of appellee’s declaration. The evidence in 
the record tends to show that there was a piece out. of the 
right rail of plaintiff in error’s track about where the car in 
question left the same. There is also evidence in the record 
tending to show a defective or loose joint at or near where 
said car left the track and there was other evidence in the rec- 
ord tending to show that the rails on plaintiff in error’s track 
were more or less defective. While the evidence in that re- 
gard did not tend to show a very serious condition in that re- 
spect, nevertheless, we hold it was sufficient to go to the jury 
on appellee’s second count of the declaration. 

As we have held, that the doctrine of res ipsa loquitur 
would apply in this case, the assignment of error in regard 
to the condition of plaintiff in error’s track is not very im- 
portant for the law is that where negligence is shown in the 
operation of a car by a lessee resulting in an injury to a per- 
son in the exercise of due care both the lessor and the lessee 
are liable. 

C. & E.I. R. R. Co. vs. Meech, 163 Ill. 305-308. 

Anderson vs. West Chicago St. R. R. Co., 200 III. 329-332. 

C. & G. T. Ry. Co. vs. Hart, 209 Ill. 414-416. 

C. & E.I. R. R. Co. vs. Schmitz, 211 Ill. 446-458. 

Delong & Chicago City Ry. Co., 187 App. 432. 

In C. & E. I. R. R. Co., vs. Schmitz, supra, the court at 
page 458 says: “It is well settled that, ‘When injury results 
from the negligence or unlawful operation of the railroad, 
whether by the corporation to which the franchise is granted 
or by another corporation, or by individuals whom the owner 
authorizes or permits to use its tracks, the company owning 
the railway and franchise will be liable.’ (Pennsylvania Co. 
v. Hllett, 132 Ill. 654; Chicago and Erie Railroad Co. v. Meech, 
163 id., 305; West Chicago Street Railroad Co. v. Horne, 197 
id. 250. In West Chicago Street Railroad Co. v. Horne, supra, 
it was held that when an injury results from the negligent 
operation of a railway, whether by the corporation to which 
the franchise is granted or its lessee both the lessor and the 
lessee are liable to respond in damages.” 

We hold therefore that a liability is shown in this case 
against both plaintiff in error and appellant company. It is 
next contended that the verdict of the jury is excessive. 

Plaintiff in error insists that a substantial remitturer 
should be required or that the judgment should be reversed 
and the cause remanded; while appellant contends that the re- 
mitturer will not cure the verdict and that a new trial should 
be granted by reason thereof. The record discloses that at the 
time the car struck the automobile in which appellee was rid- 
ing, she attempted to protect her baby and in doing so was 
thrown or fell in the car and received an injury to her back, 
hips and right ankle, and also sustained a shock to her nervous 
system. The physicians who examined her, however, found 





no bruises or abrasions of the skin and no objective symptoms 
except that in palpitating plaintiff’s back they found a sensi- 
tiveness or tenderness in the lower spinal region and on her 
right hip and right ankle. The phyicians further testified 
that appellee complained of not being able to sleep and of suf- 
fering pain and of a nervous condition that rendered her un- 
able to perform her household duties; one of the physicians 
testified that he was not able to state whether her nervous 
condition was permanent or whether she might in the years 
to come recover, but stated that if she ever fully recovered, it 
would not be for a considerable time. The trial of this case 
took place something over two and one-half years after the 
accident and the evidence is that while appellee’s condition is 
improved, she is still very nervous and unable to perform her 
household duties. 

The question of the amount of damages in a case of this 
character is hard to be estimated and is largely a question for 
the jury to determine, and unless the verdict of the jury is 
manifestly excessive, courts are not inclined to require a re- 
mitturer or to reverse the judgment on that account. In this 
case, however, notwithstanding the amount of damages to be 
allowed for injuries in order to compensate the person injured 
would have to be much largr now than they were a few years 
ago, we are of the opinion that on the evidence in this record, 
the same being largely of a subjective character, the verdict 
is excessive and the judgment must be reversed for that rea- 
son, unless a remitturer is entered. 

P.C.C.C. & St. L. Ry. Co. vs. Story, 63 App. 239. 

Chicago City Ry. Co. vs. McCaughna, 177 App. 538. 

Chicago City Ry. Co. vs. Carroll, 102 App. 202. 

Chicago City R. R. Co. vs. Anderson, 182 Ill. 298. 

If within twenty days from the filing of this opinion ap- 
pellee enters a remitturer of seventeen hundred fifty ($1750.00) 
Dollars, reducing the verdict and judgment to Six Thousand 
($6,000.00) the judgment will be affirmed; otherwise the 
judgment will be reversed and the cause remanded. 

7 Not to be reported in full. 
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Opinion by Boggs, J. 


A complaint was filed by William Bridges, in the name 
of appellant, Road District No. 6 in Johnson County, in the 
State of Illinois, before a Justice of the Peace of said County, 
charging appellee with a violation of Section 151 of the Road 
and Bridge Act. Said complaint alleges that appellee “on or 
about the Ist day of April, A. D. 1919, at the County of John- 
son and State of Illinois did unlawfully obstruct and encroach 
upon a certain highway or public road by putting brush in 
said road and by putting a wire fence and gates across said 
public road and by ploughing said public road or highway 
leading from the farms of William Bridges and the farm at 
that time owned by John Ford, to the Vienna and Berea pub- 
lic road, said obstructions, fence, wire and gates being put in 
and across said public highway at a point where said road 
runs and extends across and upon the south half of Section 
16, Town 18 South, Range 3 East of the Third P. M. in John- 
son County, State of Illinois, and that the said fence and gates 
and wires were and are still unlawfully in and upon and across 
said public road.” 

William Bridges is the owner of two tracts of land which 
are separated by a bluff which runs in a northerly and south- 
erly direction between his upper and lower farm. His resi- 
dence is on the upper farm, which lies along and back from the 
top of the bluff, and his bottom farm lies south and west of 
his upper farm and at the bottom of this bluff.. 

The record discloses that the alleged road which appellant 
claims was obstructed passes through land owned by said 
Bridges and land owned by one Whitaker then along the 
base of said bluff, rounding around the same in a northwest- 
erly direction. A west branch of said road passes under a 
trestle of the Big Four railroad and connects with the public 
road to Vienna. Another branch of the road passed up to the 
top of the bluff through land owned by one Carter; then 
along the top of the bluff in a southeasterly direction through 
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land owned by appellee, than across a strip of land owned by 
said Whitaker. 

The evidence on the part of appellant tends to show that 
the only way Bridges had of reaching his lower farm from his 
house is by passing northerly through a tract of land 
known as the Whitaker land and then along the top of the 
bluff through appellee’s land to a point where the road turns 
toward the west down the bluff and then in a southerly direc- 
tion along the base of the bluff, between it and a creek 
through appellee’s and Whitaker’s bottom lands. 

It is first contended by appellant for a reversal of said 
judgment that the court erred in its rulings on the evidence. 
It being the contention of appellant that the court erroneously 
sustained objections to questions tending to show that appel- 
lee had stated to certain of the witnesses who testified on be- 
hallf of appellant that the road in question was a public road. 
While the court did sustain objections to certain questions of 
that character, at the same time the court permitted several 
of the witnesses on the part of appellant to testify that appel- 
lee had referred to the road in question as a public or perma- 
nent road thereby obviating the error, if any, complained of. 

It is also contended that the court erred in refusing cer- 
tain other testimony in chief with reference to the alleged 
road; that error, if any, was cured by the court admitting said 
evidence to go to the jury on rebuttal. There was therefore, no 
substantial error in the ruling of the court on the evidence. 

It is next contended by appellant that the court erred in the 
giving of the sixth, seventh and eighth instructions given on 
behalf of appellee. We have examined these instructions and 
while they are not as accurately drawn as they should be, we 
are of the opinion and so hold that on this record the giving of 
said instructions do not constitute reversible error. There is 
no contention in this record that the alleged road in question 
was ever dedicated to the public but it is claimed that said al- 
leged road has been established by prescription. In order to 
establish a public highway by prescription over unenclosed 
lands there must be something more than mere travel over it 
by the public. It must appear that the user is under claim of 
right in the public and not by mere acquiescence on the part 
of the owner. Town of Brushy Mound v. McClintock, 150 III. 
129; Stewart v. Andrews, 239 III. 186; Hansen v. Green, 275 
ll. 226; Doss v. Bunyan, 262 I]. 101; Palmer vs. City of Chi- 
cago, 248 Il. 201-211. 

In Town of Bushy Mound v. McClintock, supra, the court 
at page 183 says: “It is well understood that the user of pri- 
vate property, to ripen into a prescriptive right, must be ad- 
verse to the owner. Mere permissive use is never sufficient. 
‘It must also be open, adverse and under claim of right.’ 
(Gentlemen v. Soule, 32 Ill. 279.)” 

In Stewart v. Andrews, 239 Ill., the court at page 191 says: 
“In Rose v. City of Farmington, 196 Ill. 226, on page 227, it 
was said: ‘In order to establish a way by prescription the use 
and enjoyment of what is claimed must have been continued 
for a long period, to-wit, twenty years. It must have been 
adverse, under a claim of right, exclusive, continuous, uninter- 
rupted, and with the knowledge and acquiescence of the own- 
er of the land in or over which the easement is claimed. The 
adverse use which will give title by prescription, to an ease- 
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_ ment is substantially the same in quality and characteristics as 
th eadverse possession which will give title to the land in fee. 
(Washburn on Easements, 131; 19 Am. & Eng. Ency. of Law, 
11; City of Chicago v. Chicago, Rock Island and Pacific Rail- 
way Co., 152 Ill. 561.)” 

The evidence in the record tends to the effect that what- 
ever use was made of this alleged roadway it was a permis- 
sive and not an adverse use. The land owners on the top of 
the bluff would use it to reach their lands in the bottoms and 
occasionally other persons would go over said road. There 
are numerous gates or bars across this road as it runs on top 
of the bluff and down on the bottom lands in addition to the 
obstruction complained of. The evidence is to the effect that 
said land owners would sometimes plow up said roadway and 
farm the same. Bridges himself testified: “It must have been 
14 or 15 years ago I plowed across the road and he (appellee) 
came down and said he would nrosecuteme * * * I never 
plowed out the road any more.” 

The record also discloses that in places the road has been 
changed from thirty to forty feet in order to pass around mud 
holes. It is not claimed the highway commissioners had ever 
worked the road or in any way exercised any authority over it. 
Appellee’s father formerly owned the land now owned by ap- 
pellee Bridges and Whitaker and on his death, which occurred 
about 23 years ago, the farm was divided among his three 
sons and they fenced the land and subsequent owners of said 
lands have made use of this passageway. Before the land was 
fenced the land in the bottom was in timber and part of it was 
unenclosed. 

There is no contention made by appellant that the verdict 
is against the weight of the evidence, and in our judgment 
the clear preponderance of the evidence supports the verdict. 

It is next contended by appellant that the general verdict 
is inconsistent with the answers made by the jury to the spec- 
ial interrogatories submitted to them. Five special interrog- 
atories were submitted to the jury and said interrogatories 
and answers thereto are as follows: 

1. Was the road alleged to have been obstructed, at the 
time of the alleged obstruction a public highway? Answer, 
No. 

2. Did the road in question lead from the farms of Wil- 
liam Bridges and the farm, at the time of the alleged obstruc- 
tion owned by John Ford to the Vienna and Berea _ public 
road? Answer, No. 

3. Was the use of the passway originally by the permis- 
sion of the owner of the land? Answer, Yes. 

4, Did the said use of said passway become adverse to said 
owner more than fifteen years before the date of the alleged 
obstruction? Answer, Yes. 

5. Was the location of the alleged highway materially 
changed at the point of alleged obstruction within the last 
fifteen years before the alleged obstruction? Answer, No. 

The answers to the first, second and third interrogatories 
are entirely consistent with and support the general verdict. 
While the answers to the fourth and fifth are somewhat incon- 
sistent with the general verdict, at the same time, taken in 
connection with the answers to the first, second and third in- 
terrogatories, there is no substantial inconsistency shown. 
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At any rate, there is nothing in the special interrogatories 
that would warrant the court in reversing this judgment. 

Lastly it is contended by appellant that the court erred in 
adjudging costs against William Bridges. William Bridges 
is not a party to this appeal and is not here compaining and 
we are of the opinion and so hold that appellant is not in a 
position to urge this assignment of error in William Bridges’ 
behalf. 

In Gibler v. City of Mattoon, 167 Ill. 18, the court at page 
22 says: “We cannot reverse a judgment at the instance of 
one, who so far as we can see, has no interest in the matter 
whatever.” We are not, however, prepared to say that the 
adjudging of costs against William Bridges at the trial court 
was erroneous. The second proviso of Section 155 of Chapter 
121 of Hurd’s Revised Statutes is as follows: “Said person 
shall before bringing suit in the name of the town or district 
give bond for costs as is provided for in cases of non-resi- 
dents.” Bridges gave bond to secure the costs in compliance 
with the provision of this statute and in the complaint filed by 
him it is recited as follows: “W.M. Bridges who prosecutes in 
this behalf in the name and by authority of Road District No. 
6 in said Vienna Township, Johnson County, State of Illinois, 
etc.” 

The record therefore discloses that Mr. Bridges so far as 
he was able was fathering this suit and there was no reason 
why the costs should not be adjudged against him on a failure 
to maintain the same. 

It is insisted by appellee that appellant wholly failed to 
make the necessary formal proofs with reference to the loca- 
tion of the read within said road district No. 6, and alov witn 
reference to the location of the alleged obstructions and that 
the court for that reason was right in refusing to grant a new 
trial. There is considerable merit in appellee’s contention, es- 
pecially in view of the fact that in order to warrant a verdict 
of guilty in this character of case the proof must be by a 
clear preponderance of the evidence. Town of Lewistown vs. 
Proctor, 27 Ill. 414; Ruth vs. City of Abingdon, 80 Ill. 418; 
Palmer vs. People, 109 App. 269. We have, however, consid- 
ered this case on the merits and hold that the judgment ren- 
dered by the trial court was right and should be affirmed. 

Finding no reversible error in the record, the judgment 
of the trial court will be affirmed. 


Judgment Affirmed. 
ps ot to be reported in full. 
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